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OFFICE OF PERSONNEL

MANAGEMENT

5 CFR Pert 532

RiN 3206-AF48

Prevailing Rate Systems; Macomb, MI,
Nonapproprlated Fund Wage Area

AGENCY: Office of Personnel
Management.
ACrON: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing a final
rule adding Ottawa County, Michigan.
as an area of application to the Macomb,
Michigan, Federal Wage System (FWS)
Nonappropriated Fund (NAF) wage area
for pay-setting purposes. Ottawa County
is not presently defined to an NAF wage
area. However, OPM recently learned
that there is now one NAF employee
working at the Coast Guard Exchange,
Grand Haven, located in Ottawa County,
Michigan. The intent of this action is to
officially assign Ottawa County to the
proper NAF wage area for pay-setting
purposes.
EFFECTIVE DATE: November 1,1993.
FOR FURTHER INFORMAION CONTACT.
Paul Shields, (202) 606-2848.
SUPPLEMENTARY INFORMATION: On June
18, 1993, OPM published an interim
rule to add Ottawa County, Michigan, as
an area of application to the Macomb,
Michigan, FWS NAF wage area (58 FR
33499). The interim rule provided a 30-
day period for public comment. OPM
received no comments during the
comment period. The interim rule is
being adopted as a final Tule.

E.O. 12291, Federal Regulation
I have determined that this is not a

major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on

a substantial number of small entities
because they affect only Federal
agencies end employees.

List of Subjects in 5 CFR Part 532
Administrative practice and

procedure, Government employees,
Wages.

Accordingly, under the authority of 5
U.S.C. 5343, the interim rule amending
5 CFR part 532 published on June 18,
1993 (58 FR 33499), is adopted as final
without any changes.
U.S. Office of Personnel Management
Lorraine A. Green,
Deputy Director.
IFR Doc. 93-24131 Filed 9-30-93; 8:45 am]
BALING CODE -32e1-U

DEPARTMENT OF AGRICULTURE

Office of the Secretary

7 CFR Pert 2

Revision of Delegations of Authority

AGENCY: Department of Agriculture.
ACTION: Final rule.

SUMMARY: This document amends the
delegations of authority from the
Secretary of Agriculture and General
Officers of the Department to delegate to
the Assistant Secretary for Science and
Education and to the Administrator,
Agricultural Research Service, the
authority to propagate bee-breeding
stock and to release bee germplasm to
the public pursuant to 7 U.S.C. 283.
EFFECTIVE DATE: October 1, 1993.
FOR FURTHER INFORMATION CONTACT.
Marcus F. Gross, Jr., Office of the
General Counsel, United States
Department of Agriculture, Washington,
DC (202) 720-4076.
SUPPLEMENTARY INFOMATION: This rule
relates to the internal agency
management Therefore, pursuant to 5
U.S.C. 553, it is exempt from the notice
and comment procedures of the
Administrative Procedure Act, and this
rule may be effective less than 30 days
after publication in the Federal
Register.

Further, since this rule relates to
internal agency management it is
exempt from the provisions of Executive
Order Nos. 12291 and 12778. This
action is not a rule as defined by Public
Law 96-354, the Regulatory Flexibility

Act, (5 U.S.C. 601 et seq.) and thus is
exempt from its provisions. This rule
also is exempt from the requirements of
the National Environmental Policy Act,
as amended (42 U.S.C. 4321 et seq.) and
the requirements of the Paperwork
Reduction Act (44 U.S.C. chapter 35).

List of Subjects in 7 CFR Part 2

Authority delegations (Government
agencies).

Accordingly, part 2, subtitle A, title 7,
Code of Federal Regulations is amended
as follows:

PART 2-ELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

1. The authority citation for part 2
continues to read as follows,

Authority: 5 U.S.C. 301 and Reorganization
Plan No. 2 of 1953.

Subpart C-Delegations of Authorty to
the Deputy Secretary, the Under
Secretary for international Affairi and
Commodity Programs, the Under
Secretary for Small Community and
Rural Development, and Assistant
Secretaries

2. Section 2.30 is amended by revising
the section heading and by adding a
new paragraph (aX34) to read as follows:

J2.30 Assistant Secretary for Science and
Education.

(a) Related to science and education.

(34) Propagate bee-breeding stock and
release bee germplasm to the public (7
U.S.C. 283).

Subpart N--Delegations of Authority
by the Assistant Secretary for Science
and Education

(3) Section 2.106 is amended by
revising the heading and adding a new
paragraph (a)(64) to read as follows:

§2.106 Administrator, Agricltural
Research Service.

(a) Delegations. * *

(64) Propagate bee-breeding stock and
release bee germplasm to the public (7
U.S.C. 283).

For subpart C.
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Dated: September 24, 1993.
Mike Espy,
Secretary of Agriculture.

For subpart N.
Dated: September 24, 1993.

R.D. Plowman,
Assistant Secretary for Science and
Education.
[FR Doc. 93-24191 Filed 9-30-93; 8:45 am]
BILUNG CODE 3410-03-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 92-ANE-33; Amendment 39-
8695; AD 93-19-02]

Airworthiness Directives; Pratt &
Whitney JT9D Series Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule* request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Pratt & Whitney (PW) JT9D
series turbofan engines, that currently
requires initial and repetitive on-wing
eddy current inspections of the diffuser
case rear rail for cracking. This
amendment requires more stringent
eddy current inspection and removal
criteria than the existing AD, and
modification of the diffuser case rear
rail. This amendment also requires
ultrasonic, metallographic, and X-ray
inspections of specific locations in the
diffuser case. This amendment is
prompted by reports of two uncontained
engine failures since the publication of
the existing AD. The actions specified
by the AD are intended to prevent
diffuser case rupture and an
uncontained engine failure.
DATES: Effective October 18, 1993.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 18,
1993.

Comments for inclusion in the Rules
Docket must be received on or before
November 30, 1993.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
92-ANE-33, 12 New England Executive
Park, Burlington, MA 01803-5299.

The service information referenced in
this AD may be obtained from Pratt &
Whitney, 400 Main Street, East Hartford,

CT 06108. This information may be
examined at the FAA, New England
Region, Office of the Assistant Chief
Counsel, 12 Now England Executive
Park, Burlington, MA or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Daniel Kerman, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlingtom, MA
01803-5299; telephone (617) 238-7130,
fax (617) 238-7199.
SUPPLEMENTARY INFORMATION: On May
16, 1986, the Federal Aviation
Administration (FAA) issued AD 86-
11-04, Amendment 39-5300 (51 FR
17925, May 16, 1986), to require initial
and repetitive on-wing eddy current
inspections of the diffuser case rear rail
for cracking. That action was prompted
by reports of diffuser case rupture and
uncontained engine failure. That
condition, if not corrected, could result
in diffuser case rupture and an
uncontained engine failure.

Since the issuance of that AD, the
FAA has received reports of 2 additional
diffuser case failures. Both failures
occurred within significantly shorter
time intervals since last inspection than
that specified in the existing AD. In an
effort to better understand the diffuser
case failure mode, a rig test was
performed. This test examined crack
initiation and growth rates in weld-
repaired versus non-weld-repaired
diffuser cases. Results of the test
established that cracks initiate and
propagate more rapidly in weld-repaired
diffuser cases. In addition, weld repairs
at the Boss 6 location were determined
to have even greater potential for rapid
crack growth and resultant diffuser case
failure.

The FAA has reviewed and approved
the technical contents of PW Service
Bulletin (SB) No. 5805, Revision 6,
dated September 15, 1993, that
describes procedures for modification of
the rear rail by detaching the diffuser
case rear rail from the strut boss, thus
extending the serviceable life of the
diffuser case by reducing crack
initiation and propagation rates; PW
Alert Service Bulletin (ASB) No. 6076,
Revision 1, dated August 20, 1992, that
describes ultrasonic and metallographic
inspection of the shell wall, and
ultrasonic inspection of the rear rail at
the Boss 6 location to determine weld
size; PW SB No. 6088, dated August 5,
1992, that describes an X-ray inspection
of the rear rail and sides of bosses for
detection of poor weld quality; PW SB
No. 5591, Revision 7, dated August 25,
1992, that describe initial and repetitive

on-wing eddy current inspections of the
diffuser case rear rail; and PW SB No.
6105, Revision 2, dated May 14, 1993,
that describes installation of a new,
improved diffuser case.

Additional information regarding
weld repair requirements for the
diffuser case rear rail is contained in PW
JT9D Engine Manual, Part Number
686028, dated September 1, 1993.

Since an unsafe condition has been
identified that is likely to exist or
develop on other engines of this same
type design, this AD supersedes AD 86-
11-04 to define initial inspection
requirements that will allow for
transition to more stringent repetitive
on-wing eddy current inspections of the
diffuser case rear rail for cracking. This
AD also requires ultrasonic and
metallographic inspections of the shell
wall, and ultrasonic inspection of the
rear rail at the Boss 6 location to
determine weld size. In the existing AD,
diffuser cases were allowed to remain in
service with weld repairs of up to 4
inches in length. In this AD, diffuser
cases with weld repairs in the rear rail
of greater than or equal to 1.5 inches in
axial length at Boss 6 must be replaced.
In addition, this AD requires a one-time
X-ray inspection of the rear rail and
sides of bosses for weld quality. This
inspection is necessary since in the last
two failures, weld defects were
undetected by the inspections required
by the current AD. Also, diffuser cases
with rear rails that have been weld-
repaired must incorporate the
modifications described in PW SB No.
5805, Revision 6, dated September 15,
1993. Finally, an optional terminating
action to the inspections and
modifications of this AD is available
with the installation of a new, improved
diffuser case in accordance with PW SB
No. 6105, Revision 2, dated May 14,
1993. The actions are required to be
accomplished in accordance with the
service bulletins described previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are -invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
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Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports thg commenter's ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining'whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested parsons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: "Comments to
Docket Number 92-ANE-33." The
postcard will be date-stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment

The FAA has determined that this
regulation is an emergency regulation
and that it is not considered to be major
under Executive Order 1229L It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it
is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39-AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.SC. 106g); and 14 CFR
11.89.

§69.13 [Amnended])
2. Section 39.13 is amendedby

removing Amendment 39-5300 (51 FR
17925, May 16, 1986), and by adding a
new airworthiness directive,
Amendment 39-8695, to read as
follows:
93-19-02 Pratt & Whitney: Amendment 39-

19-02. Docket 92-ANE-33. Supersedes
AD 86-11-04, Amendment 39-5300.

Appliob9ity: Pratt & Whitney (PW) JTD-
3A,-7,-7H, -7A, -7AH, -7F,-7J,.-20, and
-20J turbofan engines installed on but not
limited to Boeing 747 series, Airbus A300
series, and McDonnell Douglas DC-l0 series
aircraft.

Compliance: Required as indicated, unless
accomplished previously.

To prevent diffuser case rupture and an
uncontained engine failure, scomplish the
following:

(a) For those diffuser cases that have not.
been inspected In accordance with PW Alert
Service Bulletin (ASB) No. 6076. Revision 1,
dated August 20, 1992, initially inspect the
diffuser case for cracks in accordance with
the Intervals and requirements described in
paragraphs (d), (f), (g), (1), (j), (k). or (1) of this
AD, as applicable.

(b) For those diffuser cases that have not
been inspedted in accordance with PWASB
No. 6076, Revision 1, dated August 20, 1992,
inspect the diffuser case rear rail along the
shell wall at Boss 6 for weld repair size in
accordance with PW ASB No. 6076, Revision
1, dated August 20, 1992, at the next M
flange separation of the high pressure turbine
case after the effective date of this AD.
Diffuser cases with weld repairs in the rear
rail along the shell wall of axial length
greater than or equal to 1.5 inches at Boss 6
must not be returned to service. If the weld
length is less than 1.5 inches, Inspect in
accordance with the new criteria, improved
technique, intervals, and requirements
defined in the Accomplishment Instructions
of PW Service Bulletin (SB) No. 5591,
Revision 7. dated August 25, 1992.

Note: AddMtonal In IIn regarding
weld repair requirements for the diffuser case
rear rail is contained in PW JT9D Engine

Manual, Part Number 66028, dated
September 1,1993.

(c) For those diffuser cases that have been
inspected in accordance with PW ASB No.
6076, Revision 1, dated August 20. 1992,
accomplish the following:

{1) For diffuser cases that have weld
repairs In the rear rail along the shell wall
at Boss 6 of axial length greater than or equal
to 1.5 inches, remove from service and
replace with a serviceable part prior to
further flight.

(2) For diffuser cases that have weld
repairs in the rear rail along the shell wall
at Boss 6 of axial length less than 1.5 inches,
initiay inspect the diffuser case for cracks
in accordance with the intervals and
requirements described in paragraphs {d), (),
(g), (i). (J), fk). or (1) of this AD, as applicable.

(3) For diffuser cases that have no weld
repairs in the rear rail along the shell wall
at Boss 6. initially inspect the diffuser case
for cracks in accordance with the intervals
and requirements described in paragraphs
(d, f). (g), (i), (j), (k), or (I) of this AD, as
applicable.

(d) For those diffuser cases that have been
inspected in accordance with PW SB No.
5591, Revision 4, dated March 6 1986, that
contained rear rails with no cracks at any
boss location at the last EC and have a weld
repair in the rear rail along the shell wall at
Boss 6, perform an initial EC of the diffuser
cage rear rail for cracks in acoordance with
the new criteria and improved technikue
defined In the Acomplihment Instructions
of PW SB No. 5591, Revision 7, dated August
25,1992, as follows:

(1) For dif user cases with greater than 275
cycles in service (CIS) since the las EQ
performed in accordance with PW SB No.
5591, Revision 4 dated March 6. 1986, on the
effective date of this AD, perform an Ea in
accordance with the now criteria and
improved technique defined in the
Accomplishment Instructions PW SB No.
5591, Revision 7. dated August 25, 1992,
prior to accumulating 500 CIS since the last
ECI performed in accordance with PW SB
No. 5591, Revision 4, dated March 6, 1986,
or prior to accumulating 75 CIS after the
effective date of this AD, whichever occurs
first

(2) For diffuser cases with less than or
equal to 275 CIS since the last ECI performed
in accordance with PW SB No. 5591,
Revision 4, dated March 6, 1986, on the
effective date of this AD, perform an E0 in
accordance with the new criteria and
improved technique defined in the
Accomplishment Instructions of PW SB No.
5591, Revision 7, dated August 25, 1992,
prior to accumulating 350 CIS since the last
Ea performed in accordance with PW SB
No. 5591, Revision 4, dated March 6, 1986.

(e) For those diffuser cases that have been
inspected in accordance with PW SB No.
5591. Revision 4, dated March 6. 1966, that
contained rear rails with no cracks at any
boss location at the last Ea, and have no
weld repairs in the rear rail along the shell
wall at Boss 6, perform an EQ of the diffuser
cas rear rail for cracks in acordance with
the new criteria and improved tedinique
defined in the Accomplishment Instructions
of PW SB No. 5591, Revision 7, dated August
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25, 1992, prior to accumulating 500 CIS since
the last ECI performed in accordance with
PW SB No. 5591, Revision 4, dated March 6,
1986.

(f) For those diffuser cases that have been
inspected in accordance with PW SB No.
5591, Revision 4, dated March 6, 1986, that
contained rear rails with "A" cracks at Boss
6 at the last ECI, and have a weld repair in
the rear rail along the shell wall at Boss 6,
perform an ECI of the diffuser case rear rail
for cracks in accordance with the new criteria
and improved technique defined in the
Accomplishment Instructions of PW SB No.
5591, Revision 7, dated August 25, 1992,
prior to accumulating 300 CIS since the last
ECI performed in accordance with PW SB
No. 5591, Revision 4, dated March 6, 1986,
or prior to accumulating 60 CIS after the
effective date of this AD, whichever occurs
first.

(g) For those diffuser cases that have been
inspected in accordance with PW SB No.
5591, Revision 4, dated March 6, 1986, that
contained rear rails with "A" cracks at any
boss location other than at Boss 6 at the last
ECI, with or without weld repairs in the rear
rail along the shell wall at Boss 6, perform
an ECI of the diffuser case rear rail for cracks
in accordance with the new criteria and
improved technique defined in the
Accomplishment Instructions of PW SB No.
5591, Revision 7, dated August 25, 1992,
prior to accumulating 300 CIS since the last
ECI performed in accordance With PW SB
No. 5591, Revision 4, dated March 16, 1986.

(h) For those diffuser cases that have been
inspected in accordance with PW SB No.
5591, Revision 4, dated March 6, 1986, that
contained rear rails with "A" cracks at Boss
6 at last EQ, and have no weld repairs at
Boss 6, perform an Ea of the diffuser case
rear rail for cracks in accordance with the
new criteria and improved technique defined
in the Accomplishment Instructions of PW
SB No. 5591, Revision 7, dated August 25,
1992, prior to accumulating 300 CIS since the
last ECI performed In accordance with PW
SB No. 5591, Revision 4, dated March 6,
1986.

(i) For those diffuser cases that have been
inspected in accordance with PW SB No.
5591, Revision 4, dated March 6, 1986, and
contained rear rails with "B" cracks at Boss
6 at last ECI, with or without weld repairs in

the rear rail along the shell wall at Boss 6,
remove from service and replace with a
serviceable part prior to accumulating 5 CIS
after the effective date of this AD.

(j) For those diffuser cases that have been
Inspected in accordance with PW SB No.
5591, Revision 4, dated March 6, 1986, and
contained rear rails with "B" cracks at any
boss location other than Boss 6 at last ECI,
with or without weld repairs in the rear rail
along the shell wall at Boss 6, perform an ECI
of the diffuser case rear rail for cracks in
accordance with the new criteria and
improved technique defined in the
Accomplishment Instructions of PW SB No.
5591, Revision 7, dated August 25, 1992,
prior to accumulating 75 CIS since the last
ECI performed in accordance with PW SB
No. 5591, Revision 4, dated March 6, 1986.

(k) For those diffuser cases that have been
inspected in accordance PW SB No. 5591,
Revision 4, dated March 6, 1986, and
contained rear rails with "C" cracks at Boss
6 at last ECI, with or without weld repairs in
the rear rail along the shell wall at Boss 6,
remove from service and replace with a
serviceable part prior to further flight.

(1) For those diffuser cases that have been
Inspected in accordance with PW SB No.
5591, Revision 4, dated March 6, 1986, and
contain rear rails with "C" cracks at any boss
location other than Boss 6 at last ECI, with
or without weld repairs in the rear rail along
the shell wall at Boss 6, remove from service
and replace with a serviceable part as
follows:

(1) For shell wall cracks of greater than or
equal to 2 inches, remove from service and
replace with a serviceable part prior to
further flight.

(2) For shell wall cracks of less than 2
inches, remove from service and replace with
a serviceable part within 5 CIS after the
effective date of this AD.
(m) Thereafter, perform repetitive ECI of

the diffuser case rear rail for cracks in
accordance with the new criteria, improved
technique, intervals, and requirements
defined in the Accomplishment Instructions
of PW SB No. 5591, Revision 7, dated August
25, 1992.

(n) For those diffuser cases that have been
weld repaired at any boss location, at the
next K flange separation of the diffuser case
after the effective date of this AD, perform a

one-time X-ray inspection of the diffuser case
rear rail and sides of all bosses for weld
quality in accordance with PW SB No. 6088,
dated August 5, 1992, prior to installation of
the diffuser case. Remove any weld defects
within the inspection zone in accordance
with PW SB No. 6088, dated August 5, 1992,
prior to installation of the diffuser case.

(o) For those diffuser cases with rear rails
that have been weld repaired at any boss
location, incorporate the modifications
described in PW SB No. 5805, Revision 6,
dated September 15, 1993, at the next
removal of the diffuser case for overhaul after
the effective date of this AD.

(p) Installation of an improved diffuser
case in accordance with PW SB No. 6105,
Revision 2, dated May 14, 1993, qonstitutes
terminating action to the inspections and
modifications required by this AD.

(q) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. The request should be
forwarded through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(r) Except for diffuser cases that have
cracks that require removal prior to further
flight, special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished. For diffuser cases that have
cracks that require removal prior to further
flight, on aircraft that are eligible for an
engine-inoperative ferry, special flight
permits may be issued in accordance with
FAR 21.197 and 21.199 to operate the
airplane to a location where the requirements
of this AD can be accomplished with one
engine inoperative.

(s) The inspections and modifications shall
be done in accordance with the following PW
service bulletins:

Document No. Pages I Revision Date

SB No. 5591 ..............................................................................................................................................

Total pages........................
SB No. 5805 .............................................................................................................................................

Total pages ............. .................. t ...................................................
ASB No. 6076 ............................................................................................................................................

1-3
4-9
10

11-12
13

14-15
16

17-19

Aug. 25,1992.
Aug. 14, 1992.
Aug. 25, 1992.
Aug. 14,1992.
Aug. 25, 1992.
Aug. 14, 1992.
Aug. 25,1992.
Aug. 14,1992.

19
1-4 6 ....... Sept. 15, 1993.

5 Original. Apr. 20, 1988.
6-72 6 ........... Sept. 15, 1993.

72
1-5 1.......Aug. 20, 1992.

6-19 Original. July 31, 1992.
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Document No. Pages Revision Date

Total pages ............................................................................................................ .. . . 19
SB No. 6088 .............................................................................................................................................. -1 Original . Aug. 5, 1992.

Total pages ......................................................................................................................................... 11
SB No. 6105 .............................................................................................................................................. 1 2 ........... May 14, 1993.

2-7 Original. Jan. 15, 1993.
8 1 ........... Apr. 14, 1993.
9 2 ........... May 14, 1993.

10-15 Original. Jan. 15, 1993.
16 2 ........... May 14, 1993.

17-18 Original. Jan. 15, 1993.
19 2 ........... May 14, 1993.

20-46 Original. Jan. 15, 1993.
47 1 ....... Apr. 14, 1993.
48 2 ........... May 14,1993.

49-56 Original. Jan. 15, 1993.

Total pages ........................................................................................................................................ 56

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and I CFR part 51. Copies may be obtained
from Pratt & Whitney, 400 Main Street, East
Hartford, CT 06108. Copies may be examined
at the FAA, New England Region, Office of
the Assistant Chief Counsel, 12 Now England
Executive Park, Burlington, MA; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.
(t) This amendment becomes effective on

October 18, 1993.
Issued in Burlington, Massachusetts, on

September 16, 1993.
Mark C. Fulmer,
Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
IFR Doc. 93-24088 Filed 9-30-93; 8:45 amJ
WLUNG CODE 4910-1-P

14 CFR Part 39

[Docket No. 93-ANE-61; Amendment 39-
8700; AD 93-19-04]

Airworthiness Directives; Precision
Airmotive Model MA3 and MA4 Series
Carburetors

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Precision Airmotive Model
MA3 and MA4 series carburetors fitted
with floats that were manufactured by
Consolidated Fuel Systems,
Incorporated (CFS). This action
supersedes priority letter AD 92-15-16,
which currently requires, prior to
further flight, inspection of those
carburetors for CFS Part Number (P/N)
CF 30-766 floats with the date stamp
"10 91," and removal and replacement
of these floats with serviceable floats.

This action adds a note to paragraph
(a)(1) to aid in complying with the
requirements of this AD. This does not
change the scope or the substance of the
AD. This amendment is prompted by
questions received by the FAA as to the
requirements of paragraph (a)(1) of the

riority letter AD. The actions specified
y this AD are intended to prevent a

disruption of fuel flow to the engine,
resulting in engine power loss, engine
failure and damage to the aircraft.
EFFECTIVE DATE: October 18, 1993.

Comments for inclusion in the Rules
Docket must be received on or before
November 30, 1993.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
93-ANE-61, 12 New England Executive
Park, Burlington, MA 01803-5299.

The service information referenced in
this AD may be obtained from
Consolidated Fuel Systems,
Incorporated, 1400 East South Blvd.,
Montgomery, AL 36116. This
information may be examined at the
FAA, New England Region, Office of the
Assistant Chief Counsel, 12 New
England Executive Park, Burlington,
MA; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Diane Cook, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803-
5299; telephone (617) 238-7134, fax
(617) 238-7121.
SUPPLEMENTARY INFORMATION: On July 9,
1992, the Federal Aviation
Administration (FAA) issued priority
letter AD 92-15-16, applicable to
Precision Airmotive (formerly Facet
Aerospace Products (formerly Marvel-

Schebler)) Model MA3, MA3A, MA3PA,
MA3SPA, and MA4SPA carburetors,
installed on but not limited to Textron
Lycoming Model 0-235, 0-290, and 0-
320 series engines, and Teledyne
Continental Model A-65, A-75, C-75,
C-85, C-90, C-115, C-125. C-145, 0-
200. and 0-300 series engines installed
on but not limited to normally aspirated
piston engine powered aircraft
manufactured by Cessna, Piper,
Beechcraft, and Mooney. The priority
letter AD requires, prior to further flight,
inspection of those carburetors for
Consolidated Fuel Systems (CFS) Part
Number (P/N) CF 30-766 floats with the
date stamp "10 91," and removal and
replacement of these floats with-
serviceable floats. The priority letter AD
was prompted by reports of engine
power loss incidents and service
difficulties on Precision Airmotive
(formerly Facet Aerospace Products
(formerly Marvel Schebler)) carburetors
fitted with floats that were
manufactured by CFS. Facet Aerospace
Products acquired the Marvel-Schebler
carburetor product line, and
subsequently Precision Airmotive
acquired the product line from Facet
Aerospace Products.

Investigation of these incidents
revealed that engine power losses may
occur due to cracks in certain CFS
produced carburetor floats. In October
1991, CFS manufactured metal
carburetor floats, P/N CF 30-766, with
thin walled pontoons which may crack
at or near the pontoon kidney half
solder joint. These defective CFS
carburetor floats can be identified by the
date "10 91" stamped on the float lever
arm. That condition, if not corrected,
can result in a disruption of fuel flow to
the engine, resulting in engine power
loss, engine failure and damage to the
aircraft.

51215
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Since the issuance of the priority
letter AD, the FAA has received
questions on the intent of the
requirements in paragraph (a) of the
priority letter AD. This final rule AD
provides as a note to paragraph (a)(1) a
partial listing of those carburetors
repaired or rebuilt during the suspect
time period.

Since an unsafe condition has been
identified that is likely to exist or
develop on other carburetors of this
same type design, this AD is being
issued to prevent engine power loss,
engine failure and damage to the
aircraft. This AD supersedes priority
letter AD 92-15-16 by adding a note
clarifying paragraph (a) of this AD.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited
Although this action is in the form of

a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule.

Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
"ADDRESSES." All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter's ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: "Comments to

Docket Number 93-ANE-61." The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
and that it is not considered to be major
under Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it
is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, and Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39-AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§ 39.13--Amended]
2. Section 39.13 is amended by

adding the following new airworthiness
directive:
93-19-04 PRECISION AIRMOIlVE (formerly Facet

Aerospace Products (formerly Marvel-
Schebler)), Amendment 39-8700. Docket
93-ANE-61.

Applicability: Precision Airmotlve
(formerly Facet Aerospace Products (formerly
Marvel-Schebler)) Model MA3, MA3A,

MA3PA, MA3SPA, and MA4SPA carburetors
installed on but not limited to Textron
Lycoming Model 0-235, 0-290, and 0-320
series engines, and Teledyne Continental A-
65, A-75, C-75, C-85, C-90, C-115, C-125,
C-145, 0-200, and 0-300 series engines
installed on but not limited to normally
aspirated piston engine powered aircraft
manufactured by Cessna, Piper, Beechcraft,
and Mooney.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a disruption of fuel flow to the
engine, resulting in engine power loss,
engine failure, and damage to the aircraft.
accomplish the following:

(a) Prior to further flight, for carburetors
repaired or rebuilt from November 1, 1991,
through July 15, 1992, accomplish the
following:

(1) Visually inspect the float for
Consolidated Fuel Systems (CFS) Part
Number (P/N) CF 30-766 and remove the
float if the date "10 91" is stamped on the
top of the float lever arm, and replace with
a serviceable float.

Note: CFS Mandatory Service Bulletin CF-
1-92, Revision 1, dated July 6, 1992, gives a
listing of those known carburetors repaired or
rebuilt during the suspect time period.

Note: Guidance on replacing floats is
contained in either Precision Airmotive
(Facet) Aircraft Carburetor Service Manual,
dated September 1984, or CFS Carburetor
Float Kit Installation Instructions, CF 666-
915.

(2) Floats identified with Precision
Airmotive P/N 30-766 with any date
stamped on the float lever arm, or CFS P/N
CF 30-766 with dates 8 89, 12 89, 1 90, 2
90, 8 90, 10 90, 1 91, 2 91, 4 91, 4 92, or 7
92 stamped on the float lever arm do not
need to be removed.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. The request should be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Engine Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the aircraft to a location where the
requirements of this AD can be
accomplished.

(d) This amendment becomes effective on
October 18, 1993.

Issued in Burlington, Massachusetts, on
September 24, 1993.
Mark C. Fulmer.
Acting Manager, Engine and Propeller
1irectorate, Aircraft Certification Service.
[FR Doc. 93-24138 Filed 9-30-93; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35
[Docket No. RM93-18-000]

Accounting and Ratemaking Treatment
of Special Assessments Levied Under
the Atomic Energy Act of 1954, as
Amended by Title XI of the Energy
Policy Act of 1992

Issued September 24, 1993.
AGENCY: Federal Energy Regulatory
Commission, Energy.
ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
revising its regulations concerning the
ratemaking method to be used by public
utilities to recover in jurisdictional rates
the tosts incurred In paying special
assessments levied under the Atomic
Energy Act of 1954, as amended by Title
XI of the Energy Policy Act of 1992.
EFFECTIVE DATE: This rule is effective
November 1, 1993.
FOR FURTHER INFORMATION CONTACT:
James H. Douglass (Legal Information),

Office of the General Counsel, Federal
Energy Regulatory Commission, 825
North Capitol Street, NE.,
Washington, DC 20426, Telephone:
(202) 208-2143.

James K. Guest (Accounting Issues),
Office of the Chief Accountant,
Federal Energy Regulatory
Commission, 810 First Street, NE.,
Washington, DC 20426, Telephone:
(202) 219-2602. Lawrence R.
Anderson (Ratemaking Issues), Office
of Electric Power Regulation, Federal
Energy Regulatory Commission, 825
North Capitol Street, NE.,
Washington, DC. 20426, Telephone:
(202) 208-0575.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in room 3104, at 941 North Capitol
Street, NE., Washington, DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with modem
by dialing (202) 208-1397. To access
CIPS, set your communications software
to use 300 1200, or 2400 bps, full

duplex, no parity, 8 data bits and I stop
bit. CIPS can also be accessed at 9600
bps by dialing (202) 208-1781. The full
text of this order will be available on
CIPS for 30 days from the date of
issuance. The complete text on diskette
in WordPerfect format may also be
purchased from the Commission's copy
contractor, La Dorn Systems
Corporation, also located in room 3104,
941 North Capiiol Street, NE.,
Washington, DC 20426.

Order No. 557

I. Introduction
On June 23, 1993, the Federal Energy

Regulatory Commission (Commission)
issued a Notice of Proposed Rulemaking
in which the Commission proposed to
amend its regulations to provide a
method for public utilities to recover
through jurisdictional rates the costs of
special assessments levied under the
Atomic Energy Act of 1954 (Atomic
Energy Act),, as amended by Title XI of
the Energy Policy Act of 1992 (Energy
Policy Act).2 In the same proceeding
and also on June 23, 1993, the
Commission issued a Notice Providing
Accounting Guidance that specified the
accounting treatment to be used for
special assessments 3 The Commission
requested that interested persons submit
written comments no later than August
5, 1993. Twenty-eight entities submitted
comments.4

142 U.S.C. 2011 et seq.
Z See Pub. L No. 102-486, Title XI, 106 Stat.

2776, 2954 (1992).
3 See Accounting and Ratemaking Treatment of

Special Assessments Levied Under the Atomic
Energy Act of 1954, as Amended by Title X of the
Energy Policy Act of 1992, Notice of Proposed
Rulemaking, 58 FR 36172 (July 6, 1993). FERC
Stats. & Regs. 132,495 (1993). Requests for
rehearing of the accounting guidance are addressed
separately in an order issued today in Docket No.
RM93-18-001.

4 The commenters are American Electric Power
System (AEP), Arizona Public Service Company
(Arizona), Baltimore Gas & Electric Company,
Carolina Power & Light Company, Consolidated
Edison Company of New York, Inc., Consumers
Power Company, Delmarva Power & Light Company
(Delmarva), Deloitte & Touche, Detroit Edison
Company (Detroit Edison), Duke Power Company
(Duke). Edison Electric Institute (EEl), Florida
Power Corporation (Florida Power), Florida Power
& Light Company (Florida P&L), General Public
Utilities Corporation and its operating companies,
Gulf States Utilities Company (Gulf States), Iowa-
Illinois Gas and Electric Company (Iowa-Illinois),
KPMG Peat Marwick, Maine Yankee Atomic Power
Company (Maine Yankee), National Rural Electric
Cooperative Association, New England Power
Company (NEPCO), Niagara Mohawk Power
Corporation, Ohio Edison Company (Ohio Edison),
Pennsylvania Power & Light Company (Penn
Power, Soother California Edison Company (SoCal
Edison), Southern Company Services, Inc.
(Southern), Virginia Electric and Power Company
(Virginia Power), Wisconsin Wholesale Customer
Group (Wisconsin Customers) (made up of
Wisconsin Public Power Incorporated SYSTEM,

The Commission is now adopting a
final rule amending its regulations to
provide a method for public utilities to
recover the costs of special assessments.
The final rule adds a new § 35.28 to part
35 of title 18, chapter I of the code of
Federal Reguations. New § 35.28
specifies the ratemaking method that
public utilities may use to recover the
costs of special assessments. It is
essentially the same as the proposed
rule.

The final rule establishes the method
public utilities may use to recover the
costs of special assessments.through
jurisdictional rates. The final rule
clarifies certain reporting requirements
contained in the proposed rulemaking.

II. Public Reporting Burden

The Commission estimates that the
public reporting burden for the
information collection requirements
contained in this rule will average 2
hours per response. The information
will be collected on an annual basis.
The Commission estimates that the
number of respondents to this
information collection will be 70. The
respondents are public utilities who
may seek to recover the costs incurred
for special assessments and msy seek to
make minor revisions to rate
calculations. To the extent that rate
calculations are computerized, a one-
time programming change, estimated at
50 hours per respondent, will be
necessary. Thus, the Commission
estimates that the ratemaking impact
will be no more than a one-time effort
of 3640 hours. These estimates include
time for reviewing the requirements of
the Commission's regulations, searching
existing data sources, gathering and
maintaining the necessary data,
completing and reviewing the collection
of information, and filing the required
information.

Send comments regarding this burden
estimate or any other aspect of the
Commission's collection of information,
including suggestions for reducing this
burden, to the Federal Energy
Regulatory Commission, 941 North
Capitol Street, NE., Washington, DC
20426 [Attention: Michael Miller,
Information Policy and Standards
Branch, (202) 208-14151, and to the
Office of Information and Regulatory
Affairs of the Office of Management and
Budget [Attention: Desk Officer for
Federal Energy Regulatory
Commission].

Badger Power Marketing Authority, 41 municipal
electric systems, and four cooperatives), and
Yankee Atomic Electric Company (Yankee Atomic).
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IIl. Background
Title XI of the Energy Policy Act,

among other things, amended the
Atomic Energy Act to establish a
Uranium Enrichment Decontamination
and Decommissioning Fund (Fund). The
Fund is to be used to pay for
decontamination, decommissioning,
reclamation and other remedial
activities at the Department of Energy's
(DOE) gaseous diffusion uranium
enrichment facilities.

The Fund is financed in part through
appropriations, and in part through the
collection of special assessments on
domestic utilities. The special
assessments are to be calculated and
levied by the DOE based on the
"separative work units" purchased by
domestic utilities for the purpose of
commercial electricity generation before
October 24, 1992. A separative work
unit is a measurement of energy and is
the unit by which uranium enrichment
services are sold.

The DOE plans to collect special
assessments for fiscal year 1993 by no
later than September 30, 1993. On
August 2, 1993, the DOE published an
interim final rule and notice of
proposed rulemaking concerning the
procedures and methods to be used to
calculate and collect special
assessments.5

On June 23, 1993, the Commission
issued a Notice of Proposed Rulemaking
in which the Commission proposed to
amend its regulations to provide a
method for public utilities to recover the
costs of special assessments through
jurisdictional rates. The Commission
noted that the Atomic Energy Act
provides that special assessments are a
necessary and reasonable current cost of
fuel and shall be fully recoverable in
rates In the same manner as a utility's
other fuel cost. The Commission further
noted that its ratemaking policy permits
public utilities an opportunity to
recover all of the fuel expense prudently
incurred in providing jurisdictional
service. Therefore, the Commission
stated that special assessments are costs
that are generally recoverable through
jurisdictional rates.S If it is probable that
a public utility will recover the costs of
special assessments through
jurisdictional rates, the Commission has
advised public utilities that a regulatory
asset should be recorded in Account
182.3, Other Regulatory Assets, for such

a See Uranium Enrichment Decontamination and
Decommissioning Fund; Procedures for Special
Assessment of Domestic Utilities. 58 FR 41160,
41164 (Aug. 2, 1993).

* However, the Commission also noted that some
public utilities may be operating under rate
moratoria or rate settlements that would prohibit
recovery of special assessments for certain periods.

probable future revenues.7 The
Commission has further advised public
utilities that the amounts recorded in
Account 182.3 should be charged to
Account 518, Nuclear Fuel Expense,
concurrently with the recovery of the
amounts of rates.s

In the proposed rulemaking, the
Commission stated that under some
circumstances the costs of special
assessments charged to Account 518
may not be equal to the amount that the
utility actually pays to DOE in a
particular year. The Commission stated
that the costs of special assessments
eligible for wholesale rate recovery in a
particular year should be based on the
actual amount paid to DOE, not the
amount charged to Account 518 during
such period.

The Commission proposed certain
procedures to be used by public utilities
to reflect the costs of special
assessments in wholesale rates.
Specifically, the Commission proposed
to add a new § 35.28 to its regulations
to prescribe the ratemaking treatment
for the costs of special assessments.

The proposed rule would permit
public utilities to recover the costs of
special assessments on a monthly basis.
It would require public utilities to
calculate their monthly net costs by: (1)
Deducting any expenses associated with
special assessments included in
Account 518; (2) adding to Account 518
one-twelfth of any payments made for
special asbessments within the 12-
month period ending with the current
month; and (3) deducting from Account
518 one-twelfth of any refund of
payments made for special assessments
received within the 12-month period
ending with current month that is
received from the federal government
because a public utility has contested or
overpaid a special assessment.

IV. Discussion

A. Necessity of Regulations

1. Comments. Several of the
commenters note that section 1802(g) of
the Atomic Energy Act, as amended by
the Energy Policy Act, provides that
costs of special assessments shall be
deemed a necessary and reasonable
current cost of fuel and shall be fully
recoverable in rates In all jurisdictions
in the same manner as the utility's other
fuel cost. AEP, Delmarva, Gulf States,
Iowa-Illinois, Ohio Edison, Penn Power

7 See Accounting and Ratemaking Treatment of
Special Assessments Levied Under the Atomic
Energy Act of 1954, as Amended by Tide XI of the
Energy Policy Act of 1992, Notice Providing
Accounting Guidance, S8 FR 36193, 36194 (uly 6,
1993), FERC Stats. & Rags. 1 32,495 (1993).

sId.

and Southern argue that additional
ratemaking guidance for special
assessments Is unnecessary since the
Commission already has rules and
guidelines concerning the treatment of
fuel costs.

Arizona states that special
assessments will be levied for a limited
period. Arizona argues that the costs of
special assessments in relation to total
fuel costs is not significant enough to
warrant the adoption of new
regulations.

2. Commission ruling. The
Commission believes that regulations
establishing the ratemaking method to
be used for the recovery of special
assessments are necessary to ensure that
the actual costs assessed by DOE are
recovered in a just and reasonable
manner.

As the comments themselves
demonstrate, section 1802(g) of the
Atomic Energy Act, as amended, does
not specify the periods in which the
costs of special assessments should be
recoveredin rates or the amount that
should be recovered in each period. The
Commission's proposed regulations
provide specificity concerning the
recovery period and the amount eligible
for recovery in each period. The
regulations also provide that the costs of
special assessments may be recovered in
the same manner as other fuel costs
assigned to the same period.

In addition, § 35.14(a)(6) of our
regulations specifies that the cost of
nuclear fuel to be Included in fuel
adjustment clause (FAC) calculations
shall be the amount shown in Account
518, Nuclear Fuel Expense. When
companies' rates are regulated by more
than one regulatory authority, as is
normally the case, the amounts recorded
in Account 518 will reflect the amount
of the special assessments recovered in
each jurisdiction. If state rate treatment
differs from the Commission's, the cost
of the special assessment shown in
Account 518 would not represent the
correct amount to be included in
wholesale FAC billings. Absent the
proposed regulations, rate
determinations of other regulatory
authorities could thus affect wholesale
FAC billings. This rule eliminates this
potential problem.

In addition, Arizona offers no support
for its contention that the relative cost
of the special assessment, when
compared to total fuel costs, does not
warrant the adoption of new
regulations. Given the lack of guidance
provided by the amended Atomic
Energy Act, this Commission needs to
provide accounting and ratemaking
guidance in order to regulate effectively.
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B. Method of Recovery
1. Comments. The proposed

rulemaking would provide that public
utilities may recover costs of special
assessments in equal instollmentson a
monthly basis over the twelve-month
periodfollowing payment toDOE.

Alarge number of cimmenters ,ague
that 'he -proposed ratemaking treatment
denies recovery-of the -time-vahe ef
money, which is lost ,ue tethe lag
between payment and recovery. Many of
these commeiters argue that the
Commission should permit utifitiesto
recover 1hecuts of speoil assessments
as they accrue. Arizona,"EMl*1aine
Yankee and NEPCO ltate that-coas
recovered through fuel adjustment
clauses normally are accrued. AEP and
EEl statethat 'an accrual methodis
appropriate because the Commission's
Uniform System of Accounts,(USfAJo
requires Utilities to reflect liabilities as
they occur. AEP points ot'that'General
InstruCtion No.1 to the USofA xlearly
states that accrual accounting is
appropriate for'timely recogriition of
"actual" costs.

If the lCommission does not adopt an
accrual method of recovery,'Ddtrdit
Edison, Florida P&L, Florida Power and
GulfStates argue that the Commission
should permit amounts paid for special
assessments'to be charged to fuel
expanseat the time the actual payment
is made.'The commenters state that
immediate-ecovery would eliminate the
need lorany adjustments and would
avoid unnecessary adiiinistrative
expense.

Yankee Atomic states that as a single-
asset utility that has permanently ceased
operations, it does not have access to
capital to support the cash Aflow needed
to pay special assessments under the
Commissions proposed ratemaking
treatment. Accordingly, Yankee Atomic
arques that-the.Commission should
permit recovery on an accrual basis or
permit fullrecovery during the month
in which6a special assessment is due.

VirginisaPower states that it uses a
levnlized annual.EAC based on
projected.annual fulexpense.Virginia
Power states that the Commission
should permit it to continue to estimate
its costs forspecial assessments with an
annuil.trueup to reflect actual costs.
Virginia Power states that its proposed
treatment is consistent with the
treatmentdf other fuel costs under its
annual fuelclause. Virgida Power states
that it has already included.its portion
of the annual payment in the projected
system I.uelexpense.and "equests waiver
to continue this practice. Virlipia Power

9 18 CFR at 101.

argues that its proposed tresfment
eliminates the time-value of money
expense -created'by the proposed
regulations. EEI and Virginia Power
argue that the Commission should adopt
flexible regulations for FACs so that
utilities with annual FACs may
recognizeaamounts paid as those
payments ae made.

Several commenters discuss how to
deal with the fact that some utilities
have already begun recovering these
costs. EEI states that some utilities have
aleady ,bgun -to recover the costs of
special assessments through their fuel
adjustment rlauses. Ohio .Edison states
that the Commission shouldprovidea
transition periodforrecovery of any
payments t 'DOE -hat were madelprior
to the Commission's-rulemaking.
Virginia Power states'that'the
regulationsjshould be prospective, since
utilities maylave-already initiated
other :rate-recovery methods. AEP-states
thatutilities should not be penalized if
they prov ously'adopted different
recoery methods for. peoial
assessmerts. DTke'states Ilhdt the
proposed ratematking'redtment notld
permit double recovery for utilities-thdt
have previously recorded-and reovered
costs ofrspecial assessments.

Iowa-ilinois states'that -the
Commission sholuld permit ufilitiesto
use the same xatemaking treatmert for
wholesale -ransactions.as the utility is
required tousejn Its'primary-rdte
jurisdiction.

Finally, Wisconsin Customers
suppartshe method'df recovery
propesed bytheCommisgion because At
avoids theuse of-estimated amounts and
subsequent *adjustments. 1XPMG Peat
Marwick also supportsthe-proposal.

2. Xomnmission ,ruling. T-he final ,rule
substantially retains the -rftemaking
treatment contained in the-proposed
regulations. In determining pernfissible
practices under our fuel adjustment
clause regulations, we bhave sought :to
minimize the usedfrestimates. Tbhe
"accrual" method of recovery advocated
by some ofthe -commeniterswould
permit recoverycf-estimated amounts,1o
It would result in herecovery of 1he
costs includedin Account 282:3 based
on the estimated yeaeilyspecial
assessment-spread 'over a tweolve-month
perod. Ailhough commeuters -propose
to correct the estmatesto actual upon
paymentte 'DOE, the methad
nevertheless results in; recoveryof
estimated amounts in some monihs.'The
ratemalcing-treatmefttproposeaby -the

loThe comndtri'methodsmnoreaccurately
describe&amandlloAttinnmethal. iwouldigdoncte
the costs of the special assessments to periods in
a systematic manner.

Commission, however, results in the
recovery ofcostsbased onactual
amounts paid for special assessments
and avoids the use of estimates.

Some of the commenters also suggest
that the Commission permit full
recovery of the costs of special
assessments at the time they are paid,
rather than amortizing the costs over the
twelve-month period following
payment. The Commission believes that
amortization is appropriate'because
special assessments are an annual

arge that should be collected overan
annual period. The Commission is also
concerned that immediate recovery of
the entire amount of a special
assessment could cause a rate spike in
one month of each year.

Many commenters express concern
about the loss of the time value of
money due to the lag between payment
of special assessments and recoveryof
the costs. However, under existingregulations, utilities may seek to reoover

this type ofexpense through an addition
to rate base.by making an appropriate
rate fflir .

Virginia Power's argument concerning
annual fuel clauses provides no basis for
modifying the proposed rule. Virginia
Power may continue to implement its
current fuel clause calculation which
estimates the monthly fuel adjustments
a year at a time and'bills these estimates
subject to true-up at year's end.'Viginia
Power's estimates andits true-up
calculations, however, must reflect the
procedures adopted'here, i.e., 'it must

ase both on anamortization of the
assessments .during the twelveamonths
fallowing.payment. This will ensure
that the amountstilled to wholesale
customers (after.true-up provided ;for.in
Virginia Powei's.fueldaus) seflect.the
amounts Iorspeoial assessments
allowed under"§ 35.28 oTthe
regulations, rather than the amounts
actualy expensed to Account 518.

To the eXtent that Virginia Power
argues that a time-value df money
problem persists, the Commission
reiterates:that, under existing
regulations,V.iginia Power(and other
utlities) may seek to recover the time-
value exjpense'through an addition to
rate base by making an -ppropriate rate
fihing.'The Commission notes that.rate
base treatment of the unamortized
portion of the special assessment is
analogous tothe rate base.Ueatment
afforded the unamortied balanoeof
nuclear fuel.

.Several .utlities state that they have
already begun collecting amounts for
special assessments from their
customers. These.utilifies.ialiould
immediately zcase'colectiqg,amounts
for spcil3.asseasmantsin amanner That
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is inconsistent with the ratemaking
treatment specified by the Commission.
If the amount already collected is less
than the amount billed by DOE in the
initial year, then the utility should
deduct the amount collected from the
amount billed, and collect the
remainder in accordance with the
ratemaking treatment specified by the
Commission. If the amount already
collected is more than the amount billed
by DOE in the initial year, then the
utility should immediately refund the
excess amount through a credit to the
fuel clause in Account 518.
C. Expenses Associated With Special
Assessments

1. Comments. Section 35.28(a)(2) of
the proposed regulations would provide
that a utility shall add expenses
associated with special assessments to
Account 518. Wisconsin Customers
request that the Commission clarify
what expenses should be added into the
fuel clause calculation under the
regulations. They state that overhead
and accounting costs are already
recoverable through rates and argue that
the proposed regulations may encourage
abuses of the fuel clause.

Gulf States recommends, among other
things, that the Commission modify
§ 35.28(a)(1) to clarify that the proposed
deduction for expenses associated with,
special assessments relates only to
special assessment expenses that have
been recorded in Account 518 on an
accrual basis.

2. Commission ruling. The regulations
establish procedures for determining
when and in what amounts the costs of
special assessments (i.e. the amounts
recorded in Account 182.3) may be
recovered in jurisdictional rates. The
expenses referred to in § 35.28(a)(1) are
the amounts of special assessments
charged to Account 518. The expenses
do not reflect administrative costs or
any other type of cost.

i response to Gulf States, the
Commission declines to adopt the
suggested changes to § 35.28(a)(1)
because the intention of this section is
to require the removal of all special
assessment expenses included in
Account 518 regardless of the recording
methodology used.

D. Rate Spike Concerns
1. Comments. Wisconsin Customers

state that if a utility makes two large
payments to the DOE Within a twelve-
month period, this may cause a rate
spike or other inequities. Accordingly,
Wisconsin Customers state that the
Commission should ensure that utilities
make payments to DOE on a regular
basis, such as either equal monthly

installments or annual installments that
are twelve months apart.

2. Commission ruling. The DOE, not
the Commission, is responsible for
collecting special assessments and
ensuring that special assessments are
paid in a timely manner. On August 2,
1993, the DOE published an interim
final rule and notice of proposed
rulemaking concerning the procedures
and methods to be used to calculate and
collect special assessments.,' Even if a
utility were to make two payments to
DOE within the same month, a concern
raised by Wisconsin Customers, the
ratemaking treatment specified by the
Commission would dissipate any
potential rate spike by amortizing
recovery over a twelve-month period.

E. Single-Asset Utilities
1. Comments. Maine Yankee and

Yankee Atomic state that the
Commission should provide flexibility
for single-asset utilities that own plants
that have limited service lives or that
have permanently ceased operations.

Yankee Atomic believes that it may
not be subject to special assessments
because it is a single-asset utility that
permanently ceased operations before
enactment of the Energy Policy Act. If
Yankee Atomic is required to pay
special assessments, Yankee Atomic
requests that the Commission clarify the
ratemaking treatment for utilities, such
as itself, that have permanently ceased
operations.

Yankee Atomic points out that the
Commission's proposed ratemaking
treatment would provide that utilities
may recover only the amounts actually
paid to DOE in a particular year, even
if this amount differs from the amount
recorded in Account 518. Maine Yankee
and Yankee Atomic state that if this
treatment is applied to a single-asset
utility that has ceased operation or has
a plant with a limited service life,
customers would be charged for special
assessments after they have stopped
receiving power from the utility. The
commenters argue that this treatment
may cause intergenerational inequity.

Maine Yankee urges the Commission
to permit single-asset utilities to
estimate their total obligation for special
assessments and recover the balance
over the earlier of the service life of the
utility's plant, the fifteen year
assessment period, or the balance of the
utility's applicable purchased power
contracts.

Yankee Atomic states that the entire
special assessment should be recovered
over the balance of the service life of a
single-asset utility's plant. Yankee

llSupro, note S.

Atomic states that the service life of a
single-asset nuclear plant may coincide
with the plant's operating license. In
Yankee Atomic's case, although it has
ceased operation of its plant, the plant's
operating license extends through July
9, 2000. Yankee Atomic states that
charges should be adjusted to reflect any
difference between the estimated total
obligation and actual amounts paid.
Yankee Atomic also maintains that
because if has permanently ceased
operations, it no longer has ready access
to capital markets in order to support
the cash flow needed to pay special
assessments under the Commission's
proposed ratemaking method.
2. Commission Ruling

Maine Yankee's arguments for
modification of the proposed
ratemaking treatment are not
compelling. As discussed above with
respect to other utilities, Maine
Yankee's argument for accrual-based
ratemaking should be rejected.

The possibility that Maine Yankee
may retire its plant earlier than
currently expected does not warrant
special treatment. Although Maine
Yankee is a single asset utility, the
license life of its asset expires October
21, 2008, approximately one year after
the DOE assessment terminates. The
proposed ratemaking is not
inappropriate for a single-asset utility
such as Maine Yankee because it
permits the-passage of the costs of the
special assessment on to its customers
as a current cost of fuel, consistent with
the rate recovery afforded every, other
utility under this rulemaking.

Maine Yankee also argues that the
assessment should be collected over the
life of its existing purchase power
contracts in order to assign costs tc the
benefiting customers and avoid
intergenerational inequity. We do not
agree. The Atomic Energy Act provides
that special assessments are a necessary
and reasonable current costs of fuel and
shall be recoverable in rates in the same
manner as a utility's other fuel cost.
Expedited recovery is beyond the scope
of this proceeding and contrary to
Congress; mandate that the DOE
assessment be collected in the same
manner as a utility's other fuel cost.

A ruling on Yankee Atomic's proposal
that it be allowed to collect its estimated
liability over the license life of its plant
is premature. The extent of Yankee
Atomic's liability, if any, is an issue for
determination by the Secretary of
Energy. If Yankee Atomic is found liable
for payments, the company may request
waiver of this rule at that time. The
Commission recognizes that these
special circumstances may justify a
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deviation from the prescribedirate
recovery. methodology.

F, Effect of RateMoratoria
1, Comments. SoCal Edisonstates that

it appears that the proposed ratemaking
treatment maypreventrecovery of the
costs of special assessments by utilities
that are operating under rate moratoria
with respect to their wholesale
customers. SoCal Edison states that it is
subject to a rate moratoium that
specifies a methodology for calculating
its fuel -adjustment clause that is nearly
identical to § 35.14 of the Commission's
regulations concerning fuel clauses.
SoCal Edison states that if the
Commission specifies that special
assessments are to berecovered through
a method other than that provided by
section 35.14,.utilities such as SoCal
Edison may be ,precluded from
recovering costs of special assessments
from their wholesale customers.

SoCal Edison states'that this problem
could be avoided -by referencing
Account '518 'in I§35;28(a) (2) and (3).of
the regulations.

2. Commission ruling. Section
35.289(0) ofthe proposed rule
specificaglly'states That the ratemaking
treatmexitfor special assessments is to
be used to compute the cost ofnuclear
fuel pursuant to§.35,14(a)(6) -of the
Commission's fuel clause regulations.
The final rule addresses SoCal Edison's
concerns by adding clarifying language
to the text of the regulations to
explicitly state that costs for special
assessments are included in Account
518 for rateImaldng purposes.

V. Regulatory Flexibility.Act
The Regulatory Fle)dbility Act

(RFA),1 2requires that rulemakings
contain either a description and analysis
of the4effect the rule will have on small
entitiesorcertify that-The nile will -not
have a:substaittialeconomic effect on a
substantiAl numberOf small entities.
Because most of the entities that would
be required to comply with this .rule are
large public utilities that do not fall
within the RFA's definition of small
entities,13 the Commission certifies that
this rule will not have a"significant
economic'impact on a substantial
,number of small entities."

VT EnvomnmentalStatement
Commisslon regulations require the

preparation ofanenvironmental

'12,5U.&SC. 601l-4T2.

- 5 U.S.C. 601(3) (citing section 3 of the Small
Business Act 15 U.S.C. 33). Section 3 of the Small
Business;Act defines a small-buainessconcern as a
business that is independently ownedand operated
and that ismat doinant in its field o! peration.
15 U.S.C 5ZA).0

assessment or an environmental impact
statement for any Commission action
that may have a significant effect on the
human environmonto14 The Commission
has categorically excluded certain
actionsifrom this requirement as not
having a significant.effect on the human
environmentla No environmental
consideration is necessary for the
promulgation of a rule that is clarifying,
corrective or procedural or that does not
substantively change the.effect of
legislation or regulations being
amended.1e Because the final ruleais
merely clarifying and procedural, no
environmental consideration is
necessary,

VII. Information Collection Statement
The information collection

requirements in this rule have not
changed from those proposed in the rule
that was published in'the Federal
Register on July 6, 1993. Therefore, this
rule does not have'to be submittedto
OMB for review, A copy will be sent'to
OMB foriinformation purposes only.
The information collection requirements
in this final rule are contained in FERC-.
516, "Electric Rata Filing'" (OMB
approval'No. 1902-0096), 7ERC Form
No. 1, "AnnualReport dfMajorpublic
utilities, licensees and others" (OMB
approvalNo, 1902-0021); and FERC
Form No. 1-F, "Annual Report of
Nonmajor public utilities and licensees"
(OMB approvalNo. 1902-0029).

The Commission uses the data
collected in these information
collections to carry out its
responsibilities under -the FPA,and the
Energy PolicyAct. The Commission's
Office ,of Electric Power Regulation uses
the data to review electric rate ,filings.
The Commission's Office of the Chief
Accountant -uses the data to carry out its
audit programs and continuous review
of the financial conditionsof regulated
companies.

The Commission believes that the
final rule will assist regulated
companies in recovering in
jurisdictional rates the costs incurred for
special assessments, without
significantly increasing the reporting
burden for public utilities.

The Commission is submitting
notification of thefhnal,rule to, OMB.
Interested persons-may obtain
information on the reporting
requirements by contacting the Federal
Energy Regulatory Commission,'941
North C4pitol Street,NE., Washington,

14 Regulation. lxplementlng National
EnvironmentaLPoliqyAct, 52)FR 47897 (Dec. 17,
1987), FERC Stdts. & Regs. 1 30, 783 (1987).

is18 CFR 380.4.
16 18 OFR 380.4(a)(2)(li).

DC,20426 [Attention: Michael Miller,
Information Policy and Standards
Branch, (202) 208-14151. Comments-on
the requirements of the final rule can
also be sent to the Office of Information
and Regulatory Affairs of OMB
[Attention: .Desk Officer for Federal
Energy Regulatory Commission].

VIII. Effective Date

This lfinal rule is effective November
1, 1q93.

List of Subjects in 18 CFRPart 35

Electric power rates,'Electfic Utilities,
Reporting and recordkeeping
requirements,

In consideration ofthe foregoing, -the
Commission amends part 35,:chapter l,
title 18 of the Code of Federal
Regulations, as set forth below,

PART 35-FILING OF'RATE
SCHEDULES

1. The authority citation for part35 is
revised to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601-
2645; 31 U.S.C. 9701; 42,U.S&C, 7101-7352.

2. Part 35 is amended by adding new
section 35.28 to read as follows:

§35.28 Treatment of special assesements
levied under the Atomic Energy Act of 1954,
as-amnded by Title X of theEnergy Policy
Act of 1992.

The costs that public utilities incur
relating to special assessments under
the Atomic Energy Act'af 1954, as
amended by'the Energy.Policy Act of
1992, are costs that may bereflected in
jurisdictional rates. Public utilities
seeking to recover the costs incurred
relating to spedial -assessments shall
comply with the following procedures,

(a) Fel adjustmentrdouses. In
computing the Account 5 8 cost of
nuclear-fuel pursuant1to § 35.14(a)(4),
utilities seeking to recover the costs of
special assessments through their fuel
adjustment clauses shall:

(1) Deduct any expenses associated
with special assessments included in
Account 518;

(2) Add to Account 518 one-twelfth of
any payments made for special
assessments within the 12-month,period
ending with the current month; and

(3) Deduct from Account 518 one-
twelfth of any refunds of ,payments
made for special assessments received
within the 12-monthperiod ending with
the current month that 'is received from
theFederal government'because the
public utility has contested a special
assessment or overpaid a special
assessment.

'(b) Cost of service date requirements.
Public utilities filingrate.tppliaations

31221
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under §§ 35.12 or 35.13 (regardless of
whether the utility elects the
abbreviated, unadjusted Period I,
adjusted Period I, or Period U cost
support requirements) must submit cost
data that is computed in accordance
with the requirements specified in
paragraphs (a) (1), (2) and (3) of this
section.

(c) Formula rates. Public utilities with
formula rates on file that provide for the
automatic recovery of nuclear fuel costs
must reflect the costs of special
assessments in accordance with the
requirements specified in paragraphs (a)
(1), (2) and (3) of this section.

By the Commission.
Lois D. Cashell,
Secretary.
[FR Doc. 93-24168 Filed 9-30-93; 8:45 am]
fILLING CODE 1T--01-

18 CFR Part 375
[Docket No. RM93-17--0O0

License Termination

Issued September 24, 1993.

AGENCY: Federal Energy Regulatory
Commission, Energy.
ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
revising its regulations to authorize the
Director of the Commission's Office of
Hydropower Licensing to terminate a
license for failure to commence
construction after first giving the
licensee 30 days' written notice. The
prior regulation required 90 days'
notice.
EFFECTIVE DATE: November 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Barry Smoler, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426, (202) 208-
1269.
SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of.
this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in room 3104, 941 North Capitol Street,
NE., Washington, DC 20426.

The Commission Issuance Posting
System (CEPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS-is available at no
charge to the user and may be accessed
using a personal computer with a
modemby dialing (202) 208-1397. To

access CIPS, set your communications
software to use 300, 1200, or 2400 bps,
full duplex, no parity, 8 data bits, and
I stop bit. CIPS can also be accessed at
9600 bps by dialing (202) 208-1781. The
full text of this rule will be available on
CIPS for 30 days from the date of
issuance. The complete text on diskette
in Wordperfect format may also be
purchased from the Commission's copy
contractor, La Doam Systems
Corporation, located in room 3104, 941
North Capitol Street, NE., Washington,
DC 20426.

Before Commissioners: Elizabeth Anne
Molar, Chair; Vicky A. Bailey, James J.
Hoecker, William L. Massey, and Donald F.
Santa, Jr.

Order No. 556
I. Introduction

The Federal Energy Regulatory
Commission (Commission) is revising
§ 375.314(f)(1) of its regulations so as to
authorize the Director of the
Commission's Office of Hydropower
Licensing (Director) to terminate a
license for failure to commence
construction after first giving the
licensee 30 days' written notice. The
prior regulation required 90 days'
notice.
II. Background and Discussion

Part r of the Federal Power Act (FPA)
authorizes the Commission to issue
licenses for the construction,
maintenance, and operation of
hydropower projects. Section 13 of the
FPA 2 requires the licensee to
commence construction of the project
works within the time fixed in the
license, which shall not be more than
two years after issuance of the license.
Section 13 also authorizes the
Commission to grant one extension of
that deadline, the .tension to be for no
more than two addtional years. Section
13 further provides that if the licensee
does not commence construction within
the time prescribed in the license as it
may have been extended by the
Commission, then "after due notice
given, the license shall, as to such
project works or part thereof, be
terminated upon written order of the
Commission."

Prior § 375.314(f) of the Commission's
regulations authorized the Director or
the Director's designee to:

(f) Issue an order pursuant to section 13 of
the Federal Power Act to terminate a license
granted under Part I of the Federal Power Act
if the licensee fails to commence actual
construction of the project works within the
time prescribed in the license, provided:

'16 U.S.C. 792-823(b).
2 16 U.S.C 806.

(1) The Director gives notice by certified
mail to the licensee of probably termination
no less than 90 days prior to the issuance of
the termination order, and

(2) The licensee does not oppose the
issuance of the termination order.

On June 24, 1993, the Commission
issued a Notice of Proposed
Rulemaking,3 proposing to revise
paragraph (f)(1) so that the notice
requirement would be 30 days rather
than 90 days. No comments were
received in response to the NOPR.

As discussed in the NOPR, most of
the Commission's license termination
proceedings are initiated for failure to
commence construction after having
received a one-time extension of two
years in addition to the two-year period
prescribed in the license. Thus, the
notices are usually issued after a four-
year period in which to commence
construction has expired and no
construction has occurred. By that time,
the licensee's unwillingness or inability
to commence construction has in
virtually every case become common
knowledge to both the licensee and the
Commission's staff such that the notice
becomes a procedural formality that
confirms the obvious. Reducing the
waiting period will expedite the
processing of the Commission's license
termination workload. Therefore, we
will revise the regulation as proposed in
the NOPR.

III. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act 4
generally requires a description and
analysis of rules that will have a
significant economic impact on a
substantial number of small entities.
The final rule adopted herein is purely
procedural in nature. The Commission
certifies that this final rule will not have
a "significant economic impact on a
substantial number of small entities."

IV. Environmental Statement

The Commission concludes that
promulgating the final rule does not
represent a major federal action having
a significant adverse effect on the
human environment under the
Commission's regulations implementing
the National-Environmental Policy Act.s
The final rule is procedural in nature
and therefore falls within the categorical
exemptions provided In the
Commission's regulations.
Consequently, neither an environmental

363 FERC 161,322. The NOPR was published in
the Federal Registe on July 1, 1993, 58 FR 35415.

'45 U.S.C 601-612.
8 52 FR 47897 (Dec. 17, 1987). FERC Stats. & Rep.

130,783 (1987) (codified at 18 CFR part 380).
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impact statement nor an environmental
assessment is required.s

V. Effective Date
This rule is effective November 1,

1993.

List of Subjects in 18 CFR Part 375
Authority delegations (Government

agencies), Seals and insignia, Sunshine
Act.

In consideration of the foregoing, the
Commission amends part 375, chapter I,
Title 18 of the Code of Federal
Regulations as set forth below.

PART 375-THE COMMISSION

1. The authority citation for part 375
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717w, 3301-3432; 16 U.S.C. 791-828r,
791a note, 2601-2645; 42 U.S.C. 7107-7532.

2. In § 375.314, paragraph (f)(1) is
revised to read as follows:

§375.314 Delegations to the Director of
the Office of Hydropower Licensing.
ft * * * *

(f) : * **

(1) The Director gives notice by
certified mail to the licensee of probable
termination no less than 30 days prior
to the issuance of the termination order,
and

By the Commission.
Lois D. Cashell,
Secretory.
[FR Doc. 93-24106 Filed 9-30-93; 8:45 am]
SILUNG CODE 6717-0-M

DEPARTMENT OF JUSTICE

28 CFR Part 11
[AG Order No. 1792-93]
RIN 1103--AA16

Tax Refund Offsets

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: This rule modifies procedures
for referring debts that have been
reduced to judgment or are legally
enforceable to the Secretary of the
Treasury for collection by offset against
Federal tax refunds. This rule contains
safeguards for debtors while
strengthening the ability of the
Department to collect outstanding debts.
EFFECTIVE DATE: November 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Imogene McCleary, Debt Collection

a See 18 CFR 380.4(a)(1).

Management, Justice Management
Division, U.S. Department of Justice,
room 1344, 10th Street and Constitution
Avenue NW., Washington, DC 20530,
telephone (202) 514-5345.

SUPPLEMENTARY INFORMATION:

Background.

The provisions of 26 U:S.C. 6402(d)
and 31 U.S.C. 3720A authorize the
Secretary of the Treasury, acting
through the Internal Revenue Service
(IRS), to offset a delinquent debt owed
to the United States Government from
the tax refund due a taxpayer when
other collection efforts have failed to
recover the amount due. The purpose of
these statutes is to improve the ability
of the Government to collect money
owed it while granting the debtor notice
and certain other protections.

The Department previously published
an interim final rule, 54 FR 9979, March
9, 1989, which established procedures
for referring to the IRS certaih debts for
collection by offset against Federal tax
refunds. In a Notice of Proposed
Rulemaking, 56 FR 8734, March 1, 1991,
the Department proposed to broaden the
rule's coverage by including
organizations and entities in addition to
individual debtors and by including
debts that are past due and legally
enforceable but not reduced to judgment
in addition to debts that have been
reduced to judgment. No comments
were received. The only changes from
the proposed rule either implement
existing law, 31 U.S.C. 3720A, 26 CFR
301.6402, or are minor grammatical or
technical alterations, so an additional
notice and comment period is
unnecessary. 5 U.S.C. 553(b)(B).
Accordingly, this rule implements 26
CFR 301.6402-6(d)(2) by providing the
debtor with the opportunity to request
a second review of evidence by the
Department if the initial review of
evidence is conducted by and a
determination made by a non-
Departmental agent or other entity
acting on the Department's behalf, and
an unresolved dispute exists.

A complete discussion of the rule is
contained in the Federal Register notice
of March 1, 1991.

Other Matters
The Department has reviewed this

rule in light of section 2(c) of E.O. 12778
and concludes that the rule meets the
applicable standards provided in
section 2(b) of the Order. This rule is
not a major rule within the meaning of
section 1(b) of E.O. 12291. This rule.
does not have sufficient federalism,
implications to warrant the preparation
of a Federalism Assessment pursuant to

E.O. 12612. The Attorney General
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
because the rule will apply only to
individuals, organizations, or units of
state or local government that owe past-
due legally enforceable debts to the
United States Government.

This rule requires debtors to submit
information if they wish to dispute a
proposed offset. This information
collection requirement is part of an
administrative action that is initiated
when the Department sends a debtor
notice pursuant to 28 CFR 11.12(b).
Pursuant to 5 CFR 1320.3(c), therefore,
the Paperwork Reduction Act of 1980
does not apply to this collection of
infornation.

List of Subjects in 28 CFR Part 11
Claims, Debt collection, Government

contracts, Government employees,
Income taxes, Lawyers.

PART 11--AMENDED]

By virtue of the authority vested in
me as Attorney General by 31 U.S.C.
3720A, 5 U.S.C. 301, and 28 U.S.C. 509
and 510, 28 CFR part 11 is amended as
follows:

1. The authority citation for part 11 is
revised to read as follows;

Authority: 5 U.S.C. 301, 28 U.S.C. 509,
510, 31 U.S.C. 3718, 3720A.

2. Part 11 is amended by revising
subpart C to read as follows:

Subpart C-IRS Tax Refund Offset
Provisions for Collection of Debts

Sec.
11.10 Scope.
11.11 Definitions.
11.12 Procedures.

Subpart C-IRS Tax Refund Offset
Provisions for Collection of Debts

§11.10 Scope.
The provisions of 26 U.S.C. 6402(d)

and 31 U.S.C. 3720A authorize the
Secretary of the Treasury, acting
through the Internal Revenue Service
(IRS), to offset a delinquent debt owed
to the United States Government from
the tax refund due a taxpayer when
other collection efforts have failed to
recover the amount due. The purpose of
these statutes is to improve the ability
of the Government to collect money
owed it while granting the debtor notice
and certain other protections. This
subpart authorizes the collection of
debts owed to the United States
Government by persons, organizations,
and entities by means of offsetting any
tax refunds due to the debtor by the IRS.
It allows referral to the IRS for

51223
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collection of debts tbt we post due and
legally enforceable but not reduced to
judgment and debts that have been
reduced to judgment.

111.11 DefihNtions.
(a) Debt. Debt means money owed by

an individual, organization or entity
from sources which include loans
insured or guaranteed by the United
States and all other amounts due the
United States from fees, leases, services,
overpayments, civil and criminal
penalties, damages. interest. fines,
administrative costs, and all other
similar sources. A debt becomes eligible
for tax refund offset procedures if it
cannot currently be collected pursuant
to the salary offset procedures of 5
U.S.C. 5514(a)(1) and is ineligible for
administrative offset under 31 U.S.C.
37161aj by reason of 31 U.S.C
3716(c)(2), or cannot currently be
collected by administrative offset under
31 U.S.C. 3716(a) against amounts
payable to the debtor by the Department
of Justice. A non-fudgment debt is
eligible for tax refund offset procedures
if the Department's or the referring
agency's right of action accrued more
than three months but less than ten
years before the offset is made.
Judgment debts are eligible for referral
at any time. Debts that have been
referred to the Department of justice by
other agencies for collection are
included in this definition.

(b) Post due. All accelerated debts and
all judgment debts are past due for
purposes of this section. Such debts
remain past due until paid in full. An
accelerated debt is past due if, at the
time of the notice required by § 11.12(b),
any part of the debt had been due, but
not paid, for at least 90 days. Such an
unaccelerated debt remains past due
until paid to the current amount of
indebtedness.

(c) Notice. Notice means the
information sent to the debtor pursuant
to S 13.12(b). The date of the notice is
the date shown on the notice letter as its
date of issuance.

(d) Dispute. A dispute is a written
statement supported by documentation
or other evidence that all or pert of an
alleged debt is not past due or legally
enforceable, that the amount is not the
amount currently owed, that the
outstanding debt has been satisfied, or,
in the case of a debt reduced to
judgment. that the judgment has been
satisfied or staye

§11.12 Procedures.
(a) The Department may refer any past

due, legally enforceabe non-judgment
debt of an individual, e nization or
entity to the IRS for uefst if the

Department's or the referring agency's
rights of action accrued mor than three
months but less than ten years before
the offset is made. Debts reduced to!
-judgment may be referred at any time.
Debts in amounts lower than $25.00 are
not subject to referral.

(b) The Department will provide the
debtor with written notice of its intent
to offset before initiating the offset.
Notice will be mailed to the debtor at
the current address of the debtor, as
determined from information obtained
from the IRS pursuant to 26 U.S.C.
6103(m)(2). (4), (5) or from Information
regarding the debt maintained by the
Department of Justice. The notice sent to
the debtor will state the amount of the
debt and inform the debtor that:

(1) The debt is past due;
(2) The Department intends to refer

the debt to the IRS for offset from tax
refunds that may be due to the taxpayer;

(3) The Department intends to provide
information concerning the delinquent
debt exceeding $100 to a consumer
reporting bureau (credit bureau) unless
such debt has already been disclosed;,
and

(4) The debtor has 65 days from the
date of notice in which to present
evidence that all or part of the debt is
not past due, that the amount is not the
amount currently owed, that the
outstanding debt has been satisfied, or,
if a judgment debt, that the debt has
been satisfied, or stayed, before the debt
is reported to a consumer reporting
agency, if applicable, and referred to the
IRS for offset from tax refunds,

(c) If the debtor neither pays the
amount due nor presents evidence that
the amount is not past due or is satisfied
or stayed, the Department will report
the debt to a consumer reporting agency
at the end of the notice period, if
applicable, and refer the debt to the IRS
for offset from the taxpayer's federal tax
refund.

(d) A debtor may request a review by.
the Department if the debtor believes
that all or part of the debt is not past due
or is not legally enforceable, or. in the
case of a judgment debt, that the debt
has been stayed or the amount satisfied,
as follows:

(1) The debtor must send a written
request for review to the address
provided in the notice.

(2) The reqest must state the amount
disputed ad the reasons why the
debtor beLieves that the debt is not past
due, is Rot legally enforcesbls has been
satisfied, or, ifa judlpeat dob. has
been satisfied or stayed.

(31 The request must include any
documets that the debtor wishes to. be
considered ex sat that addkiia

infermetioe will be submitted withi
the time permitted.

(4) If the debtor wishes to inspect
records establishing the nature and
amount of the debt, the debtor must
request an opportunity for such an
inspection in writing. The office holding
the relevant records shall make them
available for inspection during normal
business hours.

(5) The request for review and any
additional information submitted
pursuant to the request must be received
by the Department at the address stated
in the notice within 65 days of the date
of issuance of the notice.

(6) The Department will review
disputes and shall consider its records
and any documentation and arguments
submitted by the debtor. The
Department's decision to refer to the IRS
any disputed portion of the debt shall be
made by the Assistant Attorney General
for Administration of his designee, who
shall hord a position at least one
supervisory level above the person who
made the decision to offset the debt. The
Department shall send a written notice
of its decision to the debtor. There is no
administrative appeal of this decision.

(7) If the evidence presented by the
debtor is considered by a non-
Departmental agent or other entities or
persons acting on the Department's
behalf, the debtor will be accorded at
least 30 days from the date the agent or
other entity or person determines that
all or part of the debt is past-due and
legally enforceable to request review by
an officer or employee of the
Department of any unresolved dispute.

(8) Any debt that previously has been
reviewed pursuant to this section or any
other section of this part. or that has
been reduced to a judgment, may not be
disputed except on the grounds of
payments made or events occurring
subsequent to the previous review of
judgment.

(e) The Department will notify the IRS
of any change in the amount due
"promptly after receipt of payments or
notice of other reductions.

() In the event that more than one
debt is owed, the IRS refund offset
procedre will be applied in the order
in which the debts became past due.

Dated: September 22,1993.
Janet Reae,
Attorney GenermL
(FR Doc 93-24078 Filed 9---9"3 8:45 amn
BILLING CODE 4410-01-M
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28 CFR Part 51

[Order No. 1793-93]

Voting Rights Act of 1965; Procedural
Amendment to the Attorney General's
Section 5 Guidelines

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: The Civil Rights Division's
Voting Section has moved from one
floor to another within the same
building. This amendment substitutes
the new room number for the old in the
Attorney General's section 5 guidelines.
The post office address (post office box
number) is unchanged.
EFFECTIVE DATE: October 1, 1993.

FOR FURTHER INFORMATION CONTACT:

David H. Hunter, Attorney, Voting
Section, Civil Rights Division,
Department of Justice, P.O. Box 66128,
Washington, DC 20035-6128, 202-307-
2898.
SUPPLEMENTARY INFORMATION: This
amendment notifies those making
submissions of changes affecting voting
under section 5 of the Voting Rights Act
and other interested persons that
submissions and other correspondence
sent via carriers other than the U.S.
Postal Service should be sent to room
818A rather than to Room 716, at 320
First Street, NW., Washington, DC
20001. The address for U.S. Postal
Service delivery remains P.O. Box
66128, Washington, DC 20035-6128.

Good cause exists under 5 U.S.C.
553(b)(B) and 5 U.S.C. 553(d) for
implementing this rule as a final rule
effective immediately without provision
for public comment. The amendment
simply reflects the change of the Voting
Section's address and, therefore, is
technical in nature and does not affect
any substantive provision of the
guidelines. Public comment could have
no effect on this amendment.

List of Subjects in 28 CFR Part 51

Administrative practice and
procedure, Civil rights, Elections,
Voting rights.

For the reasons set forth in the
preamble, 28 CFR Part 51 is amended as
follows:

PART 51-PROCEDURES FOR THE
ADMINISTRATION OF SECTION S OF
THE VOTING RIGHTS ACT OF 1965, AS
AMENDED

1. The authority citation for part 51
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509,
510; 42 U.S.C. 1973c.

§51.24 [Amended]
2. Section 51.24 is amended by

removing, in paragraph (b), the words
"room 716" and adding, in their place,
the words "room 818A".

Dated: September 22, 1993.
Janet Reno,
Attorney General.
[FR Doc. 93-24079 Filed 9-30-93; 8:45 am)
SILUNG CODE 4410-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917

Kentucky Permanent Regulatory
Program; Termination and Reassertion
of Jurisdiction

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.
ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is announcing the
approval of a proposed program
amendment to the Kentucky permanent
regulatory program (hereinafter referred
to as the Kentucky program) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
amendment conSists of proposed
modifications to 405 Kentucky
Administrative Regulations (KAR)
1:007, 3:007 and 7:030. The proposed
program amendment pertains to the
termination and reassertion of
Kentucky's jurisdiction to regulate
interim and permanent program
minesites. The proposed regulation
changes are in response to a Notice of
Reinstatement of Suspended Rule,
published by OSM on April 10, 1992 (57
FR 12461), in which OSM reinstated the
termination of jurisdiction rule based
upon a decision of the U.S. Court of
Appeals for the District of Columbia
Circuit in NWF v. Lujan H. These
proposed regulation changes also
respond in part to OSM's 30 CFR Part
732 letter dated February 8, 1990,
(Administrative Record No. KY-967).
EFFECTIVE DATE: October 1, 1993.
FOR FURTHER INFORMATION CONTACT:
William J. Kovacic, Director, Lexington
Field Office, Office of Surface Mining
Reclamation and Enforcement, 2675
Regency Road, Lexington, Kentucky
40503, Telephone (606) 233-2896.
SUPPLEMENTARY INFORMATION:
I. Background on the Kentucky Program.
II. Submission of Amendment.
Ill. Director's Findings.

IV. Summary and Disposition of Comments.
V. Director's Decision.
VI. Procedural Determinations.

I. Background on the Kentucky
Program

On May 18, 1982, the Secretary of the
Interior conditionally approved the
Kentucky program. Information
pertinent to the general background,
revisions, modifications, and
amendments to the proposed permanent
program submission, as well as the
Secretary's findings, the disposition of
comments and a detailed explanation of
the conditions of approval can be found
in the May 18, 1982, Federal Register
(47 FR 21404-21435). Subsequent
actions concerning the conditions of
approval and program amendments are
identified at 30 CFR 917.11, 917.13,
917.15, 917.16, and 917.17.

II. Submission of Amendment

By letter of July 21, 1992,
(Administrative Record No. KY-1165)
Kentucky submitted a proposed
program amendment containing
modifications to 405 Kentucky
Administrative Regulations (KAR)
1:007, 3;007 and 7:030 regarding
termination and reassertion of
jurisdiction. These proposed regulation
changes also respond in part to OSM's
30 CFR Part 732 letter dated February 8,
1990, (Administrative Record No. KY-
967).

OSM announced receipt of the
proposed amendment in the September
23, 1992, Federal Register (57 FR
43948), and in the same notice, opened
the public comment period and
provided opportunity for a public
hearing on the adequacy of the proposed
amendment. The comment period
closed on October 23, 1992.

By letter dated December 9, 1992
(Administrative Record Number KY-
1199), Kentucky resubmitted its
proposed program amendment
regarding termination and reassertion of
jurisdiction, with changes to 405 KAR
1:007 and 3:007 which take into account
the possibility that termination could
occur after November 1, 1992, on
interim program sites for which no bond
was posted.

OSM announced receipt of the revised
amendment in the January 14, 1993,
Federal Register (58 FR 4386), and in
the same notice, reopened the public
comment period and provided
opportunity for a public hearing on the
adequacy of the revised amendment.
The comment period closed on January
29, 1993.
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IW. Directer. FihingS
Set forth below, pursuant to SMCRA

and the Federal regulations at 30 CFR
732.15 and 7317 are the Director's
findings concerning the propmd
amendment to the Kentucky program.

Revisions not specifically discussed
below concer nonsubstantive wording
changes, or revised cross-refenmces and
paragraph notations to reflect
organizational changes resulting from
this amendmen.

A. 405 KAR 1:007 and 3"007
Kentucky proposes to rvise Chapters

I and 3 of its Az iaistraive
Rquladons, deekng witk the Interim
regulatory progre, by adding 405 KAR
1:07 ad 405 KAR 3:007, covering
surface coal mining and the surface
effects of underground mining
respectively. The purpose of the
proposed rules, as set forth in the
Necessity nd Function sections of the
proposed rules, is to establish
requirements for terminating the
jurisdiction of the Cabinet under
Chapters I and 3 over the reclaimed site
of a completed surface coal mining and
reclamation operation, or Increment
thereof, and to reassert that jurisdiction
under certain conditions.

Pursuant to proposed Sections I of
405 KAR 1:W07 and 3:007, as revised
and resubmitted on December 9 1992.
beginning November 1, 99Z. the
Cabinet's jurisdiction shall terminate
when (1) the Cabinet has determined in
writing that &Hi squtmesA Imposed
mder 406 KM Chapters I and S and
KRS Chapter 350 have been successfully
completed; or (2) if a performance bond
was reqWed tde Cabbiet has made a
final decision pursuant to Section 11 of
40 KAR 1:050 or :*0 to fully release
the performance bond. The Cabinet's
decision shall not be fina until the time
to file administrative and judicial
appeals has expired and all appeals
have been resolved.

By letter dated September 14. 1992
(Administrative Record Number KY-
1178), in response to a request from
OSM dated July 23, 1992
(Administrative Record Number KY-
1166), Kentucky submitted a copy of its
standard Interim program site bond
release form. The form provldea for a
finding, based on inspection of the
permitted ares that reclamation is
complete and satisfactory. Alto on
September 14, 1992, Kentucky
submitted a copy of the Statement of
Consideration (Administrative Record
Number KY-11791, which summarizee
the comments received at a public
keaiheld on August 27, 2992 and -
Kentucky's responses to those

comments. In response to one of the
comments, Kentucky stated t& "the
permitte's compliance with 405 KAR
Chapters I and 3, rather then 3OCFR
chapter VII, subchapter 9, was the
appropriate basis for the Cabinet's bond
release decisions and subsequent
terminations of jurisdiction." However,
under 30 CFR 700.11(d)l(l,
termination of jurisdiction for interim
program sites is appropriate only after a
determination of compliance with
subchapter B of 30 CFR chapter VII.

Therefore, in order for Kentucky to
terminate its jurisidction over interim
sites based on a determination of
compliance with the States interim
program, it must be shown that its
interim program contains the same
performance standrds wkic serve as
prelrequisites to bond alem as those
contained in 30 CFR chapter YB.
subchapter B. In this regard, OSM has
reviewed the performance standards
contained in Kentucky's interim
program regulations, and has found that
any provisions having a directi cp
on the State's bond release,
* are the same as those contained in the
corresponding Federal interim
regulations. Therefom, the Director
finds that 405 KAR vo:7, Section 1 and
3.007, Section 1 are no less effective
than & th corresponding Federal
regulations at 30 CFR 700.11(dl)(i?.

Proposed Section 2 of 405 KAR 1.07
and 3807 provides for the reassertion of
jurisdiction by the Cabinet where its
bond release decision or other
determination that led to the
termn~ation of ftwisdiction was based
upon fraud, collusion, or
misrepresentation of a material fact.
This proposal is substantively identical
to the Federal provisions set forth at 30
CFR 700.22(dX21. Therfore, the
Director finds the proposal to be no less
effective than. theFederal counterpart.

B. 405 KAR 7:030
Kentiicky proposes, to revise 405 KAR

7:030 by adding Section 4, Termimtion
and Reassertion of Jarisdiction.
Pursuant to the proposed new rule, the
jurisdiction of the Cabinet over the
reclaimed site of a completd surface
coal mining and reclamatia oneratio*,
or increment thersof, or coa exploration
operation, shall termina when:

(a) The Cabinet makes a written
determination that all requirements
under 405 KAR Chapters 7-24 and KRS
Chapter 350 have been successfully
completed; or

(bf Where a performance bond was
required, the Cabinet makes a final
decisko to releaset bond fully. Such
decision is not to be considered final
until the time for filing administrative

and judicial appeals has expired and all
appeals have been resolved.

The proposed rule further provides
that the Cabinet shall reasset its
jurisdiction if it is demonstrated that the
bond release decision or other
determination that led to the
termination of Jurisdiction was based
upon fraud, collusion, or
misrepresentation of a material fact.
This proposed language is substantively
identical to that found in the
corresponding Federal rule at 30 CFR
700.1 1(d}1)fil) and (d)(2). Therefore, the
Director finds the proposal to be no less
effective than the Federal counterpart.

IV. Summary and Disposition of
Conmmnts
Public Comments

The public comment periods and
opportunities to request a public
hearing were announced in the
September 23, 1992, Federal Register
(57 FR 43948), and the January 14,1993,
Federal Register (58 FR 4386). The
public comment periods closed on
October 23, 1992, and Janum 29, 1993,
respectively. No one requested an
opportunity to testify at the scheduled
Kublic hearings so no hearings were

eld.
The Kentucky Resources Council

(KRC), in a letter doted February 1. 1993
(Administrative Record Number KY-
1208), exressed its support for the
termination of jurisdiction regupetion
as revised and resubmitted by Kentucky
on December 9, 1992 (Administrative
Record Number KY-199). KRC fet that
concerns it had raised in a letter dated
October 23, 1992 (Adminlstafive
Record Number KY-1 194) hod been
adequately resolved by Kenrtucky
regbm4iin.

Ageacy Comments
Pursumt to section 503(b) of 5MCRA

md the impemenMing reglatiOn Of 30
CFR 732.17(h)(11)(i , comments were
solicited from Various government
agencies with an actual or potential
interest in the Kentucky program. The
U.S. Forest Service, Mine Safety and
Health Administration, Bureau of Land
Management, and Bureau of Mines
acknowledged receipt of the proposed
amendment but offered no substotie
comments.

V. Drecter's Decision

Based upon the above findings, the
Director is approving the program
amendment as submitted by Kentucky
on July 21, 1992, and revised and
resubmitted on December 9, 199. The
Federal rules at 30 CFR pert 917
codifying decisions concerning the
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Kentucky program are being amended to
implement this decision. The Director is
approving these State rules with the
understanding that they be promulgated
in a form identical to that submitted to
OSM and reviewed by the public. Any
differences between these rules and the
State's final promulgated rules will be
processed as a separate amendment
subject to public review at a later date.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage states to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

EPA Concurrence
Under 30 CFR 732.17(h)(11)(ii), the

Director is required to obtain the written
concurrence of the Administrator of the
Environmental Protection Agency (EPA)
with respect to any provisions of a State
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 "at seq.). The
Director has determined that this
amendment contains no provisions in
these categories and the EPA's
concurrence is not required.

V1. Procedural Determinations

Executive Order 12291
On July 12, 1984, the Office of

Management and Budget (OMB) granted
the Office of Surface Mining
Reclamation and Enforcement (OSM) an
exemption from Sections 3, 4. 7 and 8
of Executive Order 12291 for actions
related to approval or conditional
approval of State regulatory programs,
actions and program amendments.
Therefore, preparation of a regulatory
impact analysis is not necessary and
OMB regulatory review is not required.

Executive Order 12778
The Department of the Interior has

conducted the reviews required by
section 2 of Executive Order 12778 and
has determined that, to the extent
allowed by law, this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of the
Surface Mining Control and
Reclamation Act (SMCRA) (30 U.S.C.
1253 and 1255) and 30 CFR 730.11,
732.15 and 732.17(h)(10), decisions on

proposed State regulatory programs and
program amendments submitted by the
States must be based solely on a
determination of whether the submittal
is consistent with SMCRA and its
implementing Federal regulations and
whether the other requirements of 30
CFR parts 730, 731 and 732 have been
met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act, 42 U.S.C.
4332(2)(C).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by the Office of
Management and Budget under the
Paperwork Reduction Act, 44 U.S.C.
3507 et seq.

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and c'Irtification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Hence, this rule will ensure that existing
requirements previously promulgated
by OSM will be implemented by the
State. In making the determination as to
whether this rule would have a
significant economic impact, the
Department relied upon the data and
assumptions for the counterpart Federal
regulations.

List of Subjects in 30 CFR Part 917

Intergovenmental relations, Surface
mining, Underground mining.

Dated: September 22. 1993.
Carl C. Close,
Assistant Director, Eastern Support Center.

For the reasons set forth in the
preamble, title 30, chapter VII,
subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 917-KENTUCKY

1. The authority citation for Part 917
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.
2. 30 CFR 917.15, is amended by

adding new paragraph (ss) to read as
follows:

§917.15 Approval of regulatory program
amendments.
a * * * a

(ss) The following amendment
submitted to OSM on July 21, 1992, and
modified and resubmitted on December
9, 1992, is approved effective October 1,
1993. The amendment consists of
additions and modifications to the
following provisions of the Kentucky
Administrative Regulations (KAR):
405 KAR Termination and reassertion of

1:007. jurisdiction-interim pro-
gram-surface mining.

405 KAR Termination and reassertion of
3:007. jurisdiction-Interim pro-

gram-underground mining.
405 KAR Termination and reassertion of

7:030 jurisdiction-Permanent
Sec. 4. program.

IFR Doc. 93-24149 Filed 9-30-93; 8:45 am]
BILLING CODE 4310-0-A

DEPARTMENT OF DEFENSE

Office of the Secretary

[DoD 6010.8-R]

32 CFR Part 199
RIN 0720-AA15

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS);
Reimbursement of Providers, Claims
Filing, and Participating Provider
Program

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This final rule implements
provisions of the Department of Defense
Appropriations Act, 1993, section 9011,
which limits increases in maximum
allowable payments to physicians and
other individual professional providers
(including clinical laboratories),
authorizes reductions in such amounts
for overpriced procedures, provides
special procedures to assure beneficiary
access to care, and establishes limits on
balance billing by providers. Also, the
final rule implements a provision of the
National Defense Authorization Act for
Fiscal Year 1992 that requires providers
to file claims on behalf of CHAMPUS
beneficiaries, builds into the CHAMPUS
Regulation provisions that have been in
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effect for several years regarding the
Participating Provider Program, and
implements a new approach for
CHAMPUS reimbursement for
ambulatory surgery.
DATES: This rule is effective" November
1, 1993.

It applies to services delivered on or
after that date.
ADDRESSES: Office of the Civilian Health
and Medical Program of the Uniformed
Services (OCHAMPUS), Program
Development Branch, Aurora, CO
80045-6900. For copies of the Federal
Register containing this final rule,
contact the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402. (202)
783-3238.
FOR FURTHER INFORMATION CONTACT:
Steve Lillie, Office of the Assistant
Secretary of Defense (Health Affairs),
telephone (703) 695-3350.

Questions regarding payment of
specific claims under the CHAMPUS
allowable charge method should be
addressed to the appropriate CHAMPUS
contractor.

SUPPLEMENTARY INFORMATION:

I. Introduction and Background

A. Congressional Action

The Department of Defense
Appropriations Act, 1993, Public Law
102-396, that was signed on October 6,
1992 provides that no funds
appropriated for CHAMPUS may be
used for payments to physicians and
other authorized individual health care
providers in excess of the amounts
allowed in Fiscal Year 1992 for similar
services, except that: (a) For services for
which the Secretary of Defense
determines an increase is justified by
economic circumstances, the allowable
amounts may be increased in
accordance with appropriate economic
index data similar to that used for
Medicare; and (b) for services the
Secretary determines are overpriced
based on allowable payments under
Medicare, the allowable amounts shall
be reduced by not more than 15 percent
(except that the reduction may be
waived if the Secretary determines that
it would impair adequate access to
health care services for beneficiaries).
The Secretary is directed to solicit
public comment prior to promulgating
regulations to implement this section,
and Implementing regulations are to
include a limitation similar to that used
under Medicare on the extent to which
a provider may bill a beneficiary an
actual charge in excess of the allowable
amount.

Thus, section 9011 provides
Congressional direction to reduce
CHAMPUS payment limits for
professional services towards the
Medicare limits for similar services, and
to proceed gradually by reducing each
CHAMPUS payment limit by no more
than 15 percent per year. Additionally,
the provision requires that special
consideration be given to beneficiary
access to health care services as
reductions in payment limits are
undertaken. Lastly, limitations (similar
to Medicare limitations) on balance
billing of beneficiaries by
nonparticipatingproviders are required.

The National Defense Authorization
Act for Fiscal Year 1992, Public Law
102-190, section 716, added a new
section 1106 to title 10, United States
Code, "Submittal of Claims Under
CHAMPUS". This section requires that
each provider of services under
CHAMPUS must submit claims on
behalf of beneficiaries, provides
authority to waive the claims filing
requirement in cases where access may
be impaired, and limits the period
during which claims may be filed to one
year following the date of service.

Another statutory provision pertinent
to this final rule is 10 U.S.C.
1079(j)(2)(A), which allows CHAMPUS
to reimburse institutional providers "to
the extent practicable in accordance
with the same reimbursement rules as
apply to payments to providers of
services of the same type under"
Medicare. This authority was used in
implementing the CHAMPUS DRG-
Based Payment System in 1987, and
other CHAMPUS reimbursement
approaches for institutinal providers.
In this final rule, the authority is
applied to another type of institutional
provider, providers of ambulatory
surgery services.

B. The Need for Reform of CHAMPUS
Payment Methods

Over the past several years, at the
direction of Congress, growth in
CHAMPUS payment limits for
physicians and other individual
professional health care providers has
been constrained, and late in 1991, ",
reductions in payment limits for certain
overpriced procedures were u-ndertaken.
Additional reductions were taken in
May 1992 and March 1993. Despite
these measures, CHAMPUS professional
payment limits remain about 40 percent
higher than Medicare payment limits.
Medicare is by far the largest payor for
health services in the country, and as
such its payment methodologies are
carefully developed by the Executive
Branch and Congress and subject to
intense scrutiny by the public and by

providers of health services. The
product of this intensive activity
represents the Federal government's
best judgment on what constitutes a
reasonable and appropriate payment
method for the nation's largest health
.care program.

CIIAMPUS, being structurally similar
to Medicare and a considerably smaller
program, neither attracts nor requires
the same degree of attention in
development of reimbursement
methods. Thus, Congress has followed
the prudent course of directing that
CHAMPUS adopt or adapt Medicare
reimbursement approaches when
appropriate. In the case of payments to
physicians and other individual
providers, Congress directed in the
Department of Defense Appropriation
Act, 1993 that CHAMPUS payment
limits be measured against Medicare
payment limits to identify CHAMPUS
payment limits that are too high; and
those overpriced procedures be
gradually reduced, without impairing
adequate access to care.

This final rule moves not only to
implement a requirement of law, but
also to advance an important policy
objective. Requirements have been
established for major reductions in the
Defense Department budget, creating a
need to at least moderate the rate of
growth in DoD's health care budget.
After years of study and deliberation,
reasonable payment levels have been
established by law for providers under
the government's primary health care
program, Medicare. CHAMPUS
payments in excess of those reasonable
evels are presumptively unnecessary

and undesirable. Thus it is an important
policy objective for DoD to undertake a
gradual transition, without impairing
access, to these fair and reasonable
levels.

This policy objective is also advanced
by the provisions of this final rule
regarding payments for ambulatory
surgery. CHAMPUS payment reforms
for most inpatient hospital care, for
most inpatient mental health care, and
for physician reimbursements have
shifted the basis away from billed
charges and toward reimbursement
based on the costs of providing services.
One of the last remaining circumstances
in which CHAMPUS reimburses care on
the basis of billed charges is for
ambulatory surgery. This final rule
establishes a new approach featuring
prospectively-determined pricing for
ambulatory surgery services.

For the most part, CHAMPUS pays for
health care services on the basis of
claims submitted after services are
rendered, similar to the approach used
by Medicare and throughout the health
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care industry. Medicare requires
providers to file claims on behalf of

eneficiaries, which increases efficiency
of claims processing, because claims are
more accurate and complete, and
reduces paperwork burdens for
beneficiaries. This final rule implements
a statutory requirement in the National
Defense Authorization Act for Fiscal
Year 1992 that establishes a general
obligation for both institutional and
individual providers also to file
CHAMPUS claims on behalf of
beneficiaries.

C. Adapting the Medicare Fee Schedule
Approach to CHAMPUS

In January 1992, Medicare
implemented a new fee schedule for
physician payments, based on a
resource-based relative value scale
(RBRVS). Rather than basing allowable
payments for health care services on the
historical charges submitted b
providers, the approach uses Is relative
resource requirements of procedures as
the basis for allowable payments. Each
service is reimbursed based on its value,
which is the sum of relative value units
representing physician work, practice
expenses, and the cost of professional
liability insurance. Nationally uniform
relative values are adjusted to localities
according to published geographic
practice cost indices, and a national
conversion factor is used to convert total
relative value units into dollar payment
levels. Medicare is in transition from its
former historical-charge-based payment
approach to the Medicare Fee Schedule;
the new approach will be fully
implemented in 1996.

The Medicare Fee Schedule is the
culmination of long-term efforts to
achieve a rational payment system for
physicians, involving experts from
inside and outside the government. A
research team led by William Hsiao,
Ph.D., of the Harvard University School
of Public Health, produced a series of
seminal reports on development and
application of resource-based relative
value scales for physician services.
Additional substantial contributions to
the development of the Medicare Fee
Schedule were made by the Federally-
sponsored Physician Payment Review
Commission, the Urban Institute, and
the Center for Health Economics
Research. Thorough consideration of the

-theoretical and practical effects of
implementing the Fee Schedule
preceded its introduction in 1992.

In examining the Medicare Fee
Schedule payment approach, we are
encouraged that evidence to date
indicates that it will provide a
reasonable basis for determining
appropriate CHAMPUS payment limits,

if we proceed prudently. Among the
points that encourage us, monitoring of
the Medicare system to date has
uncovered no systematic evidence that
implementation of the new approach
has reduced access to care for Medicare
beneficiaries. On the contrary, results of
a Louis Harris & Associates survey
commissioned by the Physician
Payment Review Commission (PPRC
Annual Report to Congress, 1993)
indicated that 94 percent of doctors
with substantial Medicare practices still
accepted new Medicare patients in the
last six months of 1992. Further, of
those who did not, most also had not
done so the prior year, before the new
payment system was implemented.

In addition, a PPRC survey of
beneficiary complaints in 1992 found
that in general, "Medicare beneficiaries
registered few or no complaints
regarding access to care." (1d., page 97.)

Perhaps most significant, Medicare
claims data show that through the early
implementation of the fee schedule,
both assignment (acceptance of the
Medicare allowed charge as payment in
full) and participation (acceptance of
assignment on all claims) increased.
According to the PPRC report (page
105): '

Based on the first six months data from
1992, the implementation of the fee schedule
was accompanied by increased participation
and assignment and reduced balance billing.
Early claims data show a 34 percent
reduction in the total amount of balance
billing. Of total Medicare payments for
physicians' services, 76 percent were paid to
participating physicians, and 86 percent were
paid on assignment. These figures all
continue recent trends toward greater
participation rates and reduced balance -
billing.
These trends have continued into 1993.
According to data from the Health Care
Financing Administration, during the
first quarter of calendar year 1993, 84
percent of Medicare payments for
physicians' services were paid to
participating physicians, and 93 percent
were paid on assignment. Thus,
concerns about adverse impacts on
beneficiaries resulting from
implementation of the Medicare fee
schedule have not been observed to
date.

The early experience of Medicare
following implementation of the
Medicare Fee Schedule mirrors the
experience of CHAMPUS over the past
several years. Although growth in
CHAMPUS prevailing charge limits for
physicians and other individual
professional providers was constrained
beginning in 1989, no adverse impact on
access, as indicated by provider
participation rates, has been observed.

On the contrary, there has been a steady
increase in the percentage of claims on
which providers accept the CHAMPUS
allowable amount as full payment-this
"participation rate" was 67.8 percent in
the first quarter of 1989, and rose to 81.8
percent by the second quarter of 1992.
This suggests that the revisions to
CHAMPUS payment policy to date have
not adversely affected beneficiary access
to care.

The fundamental soundness of the
Medicare approach, the early
indications that it is not causing adverse
effects, and recent CHAMPUS
experience all suggest that adapting it to
CHAMPUS can be accomplished
without creating access problems, if we
proceed carefully. Accordingly, we will
phase in payment reductions, in line
with Congressional guidance, and
provide ongoing controls to assure
access to care. These protections will be
based on analysis of data from each
locality to provide maximum protection,
and will include a special "fail-safe"
mechanism in the form of a new
provision for petitioning for relief in
special circumstances. In addition, new
emphasis will be placed on the
Participating Provider Program, which
will provide beneficiaries with
increased access to providers who
accept the CHAMPUS maximum
allowable charge as full payment.
Finally, new limits on balance billing by
providers who do not accept assignment
will provide an additional measure of
financial protection for beneficiaries.

D. Public Comments
The proposed rule was published in

the Federal Register December 10, 1992
(57 FR 58427). We received 29 comment
letters. All of these were from providers
and provider associations. Many of
them were quite similar in content and
wording. Some were very detailed and
provided helpful analytical input. We
thank those who provided comments.
Specific matters raised by commenters
and our analysis of the comments are
summarized below.

H. Payments to Physicians and Other
Authorized Individual Professional
Providers

A. Provisions of Proposed Rule
(Revisions to Section 199.14(g))

Pursuant to the Fiscal Year 1991
Department of Defense Appropriations
Act. Public Law 101-511. section 8012,
CHAMPUS published a final rule on
September 6, 1991 (56 FR 44m0), which
established a process for identifying
"overpriced procedures" and reducing
the CHAMPUS maximum allowable
charges for such procedures. Procedures
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targeted for reduction were those which
exceeded 1.5 times the Medicare Fee
Schedule amount. This target was based
on a comparison of existing CHAMPUS
payment limits to the new Medicare
amounts. In the aggregate, CHAMPUS
payment limits were about 1.5 times the
Medicare amounts.

The proposed rule contained a new
standard for determining overpriced
procedures for CHAMPUS, based on the
Department of Defense Appropriations
Act, 1993, section 9011. The new
standard of comparison is the fully
phased in Medicare Fee Schedule
amount under Medicare. Thus, under
the proposed rule, for procedures for
which the CHAMPUS maximum
allowable charge is above the fully
phased in Medicare Fee Schedule
amount, the CHAMPUS level would be
reduced, unless the reduction is waived
because of access considerations. The
reduction would not exceed 15 percent

er year, nor result in a CHAMPUS level
elow the Medicare level.
Simultaneous with implementing its

reductions for overpriced procedures
based on the FY 1991 statute,
CHAMPUS implemented a process for
determining prevailing charges on a
national basis, with local economic
adjustments (similar to the approach
used by Medicare). This system
replaced state-by-state prevailing
charges with more precise locality-based
maximum allowable charges. We have
received sporadic reports of localities
where the combined effect of the
"overpriced procedure" reductions and
the shift from state-based to locality-
based payment limits was to reduce
payments for some procedures by more
than fifteen percent in some localities.

To respond to these concerns, the
proposedrule included limitations on
reductions in maximum allowable
charges for localities. For any procedure
with more than 50 annual claims in a
locality, the cumulative reduction
cannot exceed 15 percent per year in the
locality. We proposed to use the
threshold of 50 claims per year
involving that specific procedure in that
locality to assure the statistical validity
of the calculations and the practical
relevance of this special step.

In order to protect beneficiaries and
avoid impairing access to care, the
proposed rule included two separate
mechanisms to assure adequate access
to care. The first of these was an
objective, statistical test; the second was
a flexible method that will allow a case-
by-case judgment of any special factors
in any localit

Under the frst procedure, we
proposed to monitor the amount of
balance billing of beneficiaries for all

specific procedures (other than very
infrequent procedures) in all localities.
Balance billing refers to a provider
billing a beneficiary for any amount
above the CHAMPUS payment rate (not
counting normal deductibles and cost
sharing amounts). Again, we proposed a
threshold of 50 claims per year in a
locality involving the particular
procedure to assure the statistical
validity of the test. In any case in which
a reduction of the CHAMPUS payment
level would have taken place based on
the comparison to the Medicare level,
the reduction would be waived if in the
previous year the number of claims on
which there was no balance billing falls
below a certain level. In the proposed
rule, we set that level at 50 percent of
all claims in that locality involving that
procedure. As discussed below, we have
revised this threshold in the final rule
to 60 percent. Thus, if the number of
claims for which there is no balance
billing falls below 60 percent, we will
consider there to be an access problem,
and waive the reduction. However, as
long as at least 60 percent of the claims
for a procedure in a locality have no
balance billing, we have a basis to be
reassured that beneficiaries have access
to that procedure from providers who
will accept the CHAMPUS payment
level as payment in full.

Recognizing that no statistical test can
take account of all possible
circumstances, the proposed rule
included a second mechanism to assure
adequate beneficiary access to care. This
was to allow a waiver of a payment level
reduction based on a determination by
the Director, OCHAMPUS that the
reduction would impair access. This
determination could be based on any
relevant evidence, and could be made
by the Director, OCHAMPUS on the
Director's own initiative, or based on a
petition from providers and
beneficiaries for such a determination.
As with the waiver based on balance
billing, we would expect that this fall-
back waiver mechanism will not be
frequently needed, but it was
incorporated into the proposed rule as
a fail-safe method to assure adequate
access.

B. Analysis of Major Public Comments

1. Appropriateness of Medicare Rates
A number of commenters representing

physicians challenged the premise that
Medicare rates are adequate, such that
they should be used as a benchmark for
reasonable CHAMPUS payment
amounts. These commenters argued that
Medicare's conversion factors and other
calculations are affected by budget
considerations unrelated to adequacy of

payment levels. Some of these
commenters pointed to a number of
defects they believe exist in the
Medicare system. They further argued
that to the extent CHAMPUS reduces
reimbursement rates based on Medicare
fee levels, CHAMPUS beneficiaries may
experience access problems.

Response. We continue to believe that
the statutory requirement that we use
Medicare rates as the benchmark for
determining which CHAMPUS rates are
overpriced is reasonable and
appropriate. These rates reflect the
collective judgment of Congress and the
Executive Branch regarding adequate
payment levels in the context of the
nation's largest health care program.
Assuring beneficiary access to care, as
well as maintaining fairness to
providers, are weighty considerations in
connection with this collective
judgment.We have not, however, accepted this

premise purely on faith. Rather, we have
built into the rule checks and balances
to measure the actual marketplace
consequences of the payment rates
established for CHAMPUS based on
Medicare benchmarks. One of these
checks and balances is our phased
reduction to the Medicare rates. Under
the final rule, we will apply the 15
percent reduction limit by geographical
area. This will assure a transition
gradual enough that we will be able to
measure carefully its effects.

Another checks and balances
mechanism is that in any case in which
payment levels might become too low,
based on the actual marketplace
reaction, our waiver procedures will be
activated to prop up the CHAMPUS
payment level. Our measure of
marketplace reaction is the extent of
balance billing. If less than 60 percent
of the claims in an area involving a
particular procedures have no balance
billing--a matter purely within the
control of the provider community and
the marketplace--our waiver kicks in.
Further, we provide a fall-beck waiver if
there are special circumstances not
reflected in the statistical test. These
waiver procedures provide strong
safeguards of beneficiary access.

Based on these considerations, we
continue to believe that the basic
premise of using Medicare rates as a
benchmark is reasonable and
appropriate, as long as we proceed
cautiously, with prudent checks and
balances.

2. Medicare Rates Still Being Refined
A related comment made by several,

physician groups was that for certain
categories of procedures, including
obstetrical care, the Medicare payment
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methodology is still being refined. A
similar comment pointed out the
relative immaturity of the Medicare
payment system, suggesting that further
experience is needed before replicating
it. These commenters appeared to be
concerned that some CHAMPUS rates
could be reduced prematurely, resulting
in a CHAMPUS .rate potentially less
than the final Medicare rate, when
eventually established.

Response. We agree with these
commenters that there could be
circumstances in which a CHAMPUS
Maximum Allowable Charge (CMAC)
that was reduced because it was higher
than the Medicare fee could later be too
low if the Medicare Relative Value Unit
(RVU) is subsequently increased
pursuant to HCFA's continuing
refinement process. We have made a
revision to the final rule to establish a
special rule for any case in which. the
national CMAC has been reduced to a
point at which is lower that a
subsequently increased Medicare fee.
The special rule is that the national
CMAC reduction will be restored to the
extent necessary to bring it up to the
national Medicare fee.

We note, however, that we do not
anticipate that this will be a frequent
occurrence. HCFA undertook a massive
review process during the first year of
the RBRVS system to address major
inaccuracies in the relative value units.
Any well-documented and specific
petition for reconsideration of a CPT
code's RVU was included in the
refinement process. This process
considered about 800 procedures, and
hundreds of CPT codes had their RVUs
adjusted. HCFA described this extensive
review process in the November 25,
1992, Federal Register (57 FR 55917-
55987). Any major discrepancies in the
RVUs should have thus been
incorporated into new values or
justified at their existing values during
this past year. In our March 1993 CMAC
revision, we incorporated changes made
by HCFA between the 1992 and 1993
RVUs. We, therefore, believe that any
major inaccuracies in the RVUs have
been addressed, both by HCFA and
DoD.

3. CHAMPUS Fee Lower Than Medicare
Fee

Another similar comment was that if
Medicare fees are considered the proper
payment amount, then in any'case in
which the CMAC is below the Medicare
fee, the CMAC should be increased.

Response. We agree with this
comment. We have made a revision to
the final rule to state that in any case in
which the national CMAC is below the
national Medi6are fee, the CMAC will

be increased by the Medicare Economic
Index up to the Medicare fee. Also,
when CHAMPUS rates equal Medicare
rates, the CHAMPUS rates will be
annually adjusted along with the
Medicare rates to maintain that
relationship.

4. Population Differences
Another comment made by several

commenters was that the differences in
the beneficiaries served, particularly
Medicare's predominant focus on the
elderly, make Medicare fees an
inappropriate benchmark for
CHAMPUS.

Response. The RBRVS relative values
of various medical and surgical
procedures were not developed based
on the elderly population, but a typical
patient population. Thus, the
fundamentals of the system are not
distorted by age differences. It is true
that some features of the system, such
as the conversion factors, are
established specifically in relation to the
Medicare program, and would not
necessarily be identical if established
exclusively for CHAMPUS. However,
this is where our waiver procedures
assure that any inappropriate
consequences that might result from
CHAMPUS following a Medicare action
can be avoided.
5. Different Services Covered

Several commenters argued that
another reason why Medicare rates are
inappropriate for CHAMPUS is that
CHAMPUS covers some services not
covered by Medicare.

Response. It is true that there are
someservices, such as certain
preventive care services, not covered by
Medicare that are covered by
CHAMPUS, although there are not many
of these. These services will, of course,
continue to be covered by CHAMPUS,
and, notwithstanding any differences in
covered services, comparisons with
Medicare fees will be based on
appropriate comparable data.

6. Different Program Purposes
Several commenters asserted that

another reason why Medicare rates are
inappropriate for CHAMPUS is that the
two programs have different purposes:
Medicare is a government entitlement
program; CHAMPUS is more in the
nature of an employee compensation
program.

Response. There are many parallels
between Medicare and CHAMPUS and
numerous statutory provisions directly
linking the two programs. Whatever
philosophical arguments there might be
about underlying purposes, the basic
facts are that Congress has established

what it considers to be reasonable
payment rates and other management
procedures for Medicare and has
repeatedly authorized or directed
CHAMPUS to follow them. In view of
the similar attributes of the two
programs, which clearly outnumber any
arguable differences in purpose, we
believe the Congressional judgment is
correct.

7. Geographic Practice Cost Indices

Another comment relating to the
replication by CHAMPUS of Medicare
procedures was that the geographic
practice cost indices (GPCIs) used by
Medicare inadequately reflect actual
practice costs and should not be relied
upon by CHAMPUS.

Response. We acknowledge that
refinements are likely in the Medicare
GPCIs, and look forward to
implementing those refinements when
made by Medicare. In the meantime, we
believe our checks and balances protect
against any adverse impacts. Our 15
percent per year limit on reductions is
applied on a locality basis, as are our
balance billing waiver test and fail-safe
waiver authority. These checks and
balances protect against undesirable
effects on a locality basis,'whether
attributable to the GPCI calculations or
otherwise.

8. Waiver Procedures

Several comments addressed our
proposed procedures for waiving a
reduction in the CHAMPUS payment
rates for overpriced procedures. One
major physician association
commended us for "foresight" in
establishing these waiver procedures.
This commenter and others suggested
revisions in procedures, however. Some
commenters urged a change in our
proposal to limit the balance billing test
waiver to procedures for which there
were at least 50 claims in a locality in
the prior year,.arguing, among other
things, that for new procedures, this test
would not be met. Some thought our 50
percent balance billing test was too
high, and that we should consider a
substantial increase in current balance
billing rates to signal an access problem,
even if the overall rate of balance billing
claims remains fairly low. Another
comment urged consideration of any
reduction in the number of providers
under the CHAMPUS program, on the
grounds that reduced choice of
providers would not necessarily be
reflected in balance billing rates.
Another comment regarding waivers
requested further details on procedures
for the waiver authority based on other
evidence of access problems.
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Response. First, we thank the
commenter who commended our efforts
in this area. In preparing the proposed
rule. we devoted a great deal of
attention to establishing workable,
effective waiver procedures to assure
that we would not make inappropriate
payment rate reductions, and we are
grateful this effort was noticed. *

We have again reviewed our tentative
decision to apply a 50 claim minimum
for the balance billing test. This review
has reaffirmed our *view that this is
necessary to assure a statistically valid
comparison. Without this limit,
payment rates for certain procedures
could much more likely be artificially
affected by the actions of one or two
providers or by anomalous claims data.
It should be understood that the vast
majority of CHAMPUS professional
services will be covered by a test that
includes a 50 claim requirement for
statistically reliable results. In fact, our
most recent claims data show that 89
percent of physician services will be
covered under this criteria. It is also
noteworthy that for new procedures,
CHAMPUS follows careful crosswalk
procedures to align old procedure codes
with new ones, thereby generating
historical claims data. Finally, if any
special circumstance should arise in
Which a meritorious case is not
recognized because of the 50 claim
limit, there remains the fall-back
authority to consider a waiver based on
any evidence of access problems.

With respect to the balance billing test
of a majority of claims involving no
balance billing, we have carefully
considered the suggestions that we
should recognize a lower level of
balance billing as signalling possible
access problems, and are maing a
change. In the final rule, if the number
of claims for which there is no balance
billing falls below 60 percent, we will
waive a reduction that would otherwise
occur.

To those who might see the waiver
authority as a way simply to maintain
higher fees, we note that the statute
establishes the waiver authority if a fee
reduction "would impair adequate
access to health care services for
beneficiaries." We do not believe this
means that every doctor in town has to
be satisfied with the CHAMPUS
payment rates. We believe the proper
question is: Are physician services
reasonably available In that locality for
which the CHAMPUS Maximum
Allowable Charge will be accepted as
payment n full? As long as 60 percent
of claims involving a particular
procedure do not include any balance

illing, it is a reasonable assumption
that beneficiaries in the area have access

to providers who will not require
balance billing. If there are special
circumstances In which this assumption
is incorrect, the fall-beck waiver process
will be available.

Similarly, we think it a reasonable
assumption that if a significant number
of providers in an area believe the
CHAMPUS payment levels are too low,
it is unlikely that this would manifest
itself in a noticeable number of
physicians refusing to treat CHAMPUS
patients, but not manifest itself in high
balanced billing rates. However, again,
the fall-back waiver process is available
to look at any special cases where the
balance billing test fails to detect a
problem.

Regarding the procedures for
activating the fall-beck waiver, we
prefer to avoid rigid procedures. Rather,
we want a flexible process than can
react to any credible evidence that a
reduction in the CHAMPUS Maximum
Allowable Charge to move it toward the
Medicare fee for that procedure would
cause adverse effects for beneficiary
access to care in a locality. We thus are
not establishing detailed procedures or
formats.

We have, however, made two
revisions to the proposed rule regarding
waiver procedures. One relates to the
opportunity for any affected party to
petition for a waiver based on evidence
that adequate access to care would be
impaired. We have revised the rule to
state that any petition received 120 days
prior to the implementation of every
scheduled recalculation of CHAMPUS
Maximum Allocable Charges will be
considered and answered prior to the
recalculation. In general, recalculations
are scheduled for implementation
January 1. Thus, petitions received by
September 1, would be assured of
consideration in the regular update
cycle. However, petitions may be
submitted at any time. If during the
course of a year, problems are identified
attributable to a reduction made at the
beginning of the year, the reduction may
be restored, resulting in services
provided in the remainder of the year

ing paid on the basis of the restored
level.

The second revision to the proposed
rule concerning waiver procedures Is
that the final rule makes clear that
waiver decisions are not subject to the
CHAMPUS appeals and hearings
procedures. These procedures apply to
case-specific adjudications. The waiver
processes are exercises of statistical
measures and discretionary policy
judgments, and are not appropriate for
appeals and hearings adjudications.

9. Comparative Data Availability
One commenter asked for clarification

of a statement in the proposed rule that
during the process of comparing
CHAMPUS rates to Medicare rates, if
comparable CHAMPUS and Medicare
data are unavailable, but there are
reasonable alternative data sources, the
alternative data may be used.

Response: This provision is to cover
situations, such as a redefinition of
procedure codes or other circumstances,
in which CHAMPUS claims were not
coded identically to Medicare claims. In
such cases, the reasonable thing to do is
to establish appropriate "crosswalks" or
apply some other sound analytical
judgment to put the data sets on a basis
forproper comparison. The provision of
the rule authorizes this type of action.

10. Pediatric Services
Most of the comment letters we

received were from providers of
pediatric services, including physicians,
children's hospitals, and associations.
They asserted that physician costs for
caring for children are higher than
providing the same services to adults,
citing, among other things, a report of
the Physician Payment Review
Commission (PPRC) suggesting that
such a children's differential might exist
for some services. Therefore, they
argued, it would be improper to allow
payments for pediatric care to be based
on determinations of the value of
services in the context of adult
populations. These commenters
suggested that increases to payments be
made for care provided to children in
comparison to the same service
provided to an adult.

Response. Because we considered this
such an important issue, we
commissioned a study by Lewin-VHI, a
prominent health care consulting firm,
of CHAMPUS claims data to determine
whether CHAMPUS experience
supported the thesis that physician
costs for caring for children are higher.
We believe that if this thesis is true, it
would be reflected in the billed charges
submitted to CHAMPUS by physicians.
A copy of the Lewin-VHI study will
appear as Attachment I (to be published
later) to this preamble.

The results of this study clearly fail to
support the thesis that costs for
children's care are generally higher.
Only 12.3 percent of all CHAMPUS
payments for services for children are in
categories of care for which charges for
pediatric care are higher, to a
statistically significant extent, than
charges for providing the same service
to adults. In contrast, 56.2 percent of all
CHAMPUS payments for services for
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children are in categories of care for
which charges for pediatric care are
lower, to a statistically significant
extent, than charges for providing the
same service to adults. For the
remainder, there is no statistically
significant difference, or age differences
are already captured by age-specific
procedure codes. (These percentages
compare children ages 0-5 with adults.)

Lewin-VHI also specifically examined
CHAMPUS data on the three procedures
the PPRC listed as examples for which
a children's cost differential might exist.
For two of these, no statistically
significant difference was found. For the
other, charges for pediatric cases were
significantly less than charges for adult
care.

As part of this study, we sought
information on the effects of each of
three options: (T) Establish no special
payment differential for pediatric care
(i.e., the position reflected In the
proposed rule); (2) establish a special
payment differential for pediatric care
that pays extra for procedures for which
there is evidence of higher costs for
pediatric care and makes no adjustment
for procedures for which there is
evidence of lower costs for pediatric
care (the probable preference of the
commenters on this issue); and (3)
establish a special payment differential
for pediatric care that pays extra for
procedures for which there is evidence
of higher costs for pediatric care and
pays less for procedures for which there
is evidence of lower costs for pediatric
care (a compromise option).

With respect to option 2, Lewin-VHI
calculated the additional payments for
pediatric care that would be needed to
fully reimburse all of the services for
which the study identified potential
higher costs for children. Lewin-VHI
reported that if we were to increase
CMACs for pediatric care (ages 0-17) for
procedures for which there is evidence
of probable higher children's costs by
the same percentage by which pediatric
charges exceed adult charges, total
CHAMPUS pediatric payments would
increase by less than three percent
above current payments. Put another
way, if we viewed option 2 as 100
percent fair, we would have to view
option 1, based on our study, as about
97 percent fair. We did not calculate the
payment effects of option 3, but it
would certainly produce a significant
net decrease in CHAMPUS payments for
pediatric care.

Were we inclined to adopt a payment
differential, we would see option 3 as
presenting much stronger policy
justification than option 2. If a payment
system should recognize apparent cost
differences based on patients' ages, then

the differences should be recognized
without bias as to which providers
would be "winners" or "losers."

However, our conclusion is to stay
with option 1. The payment system is
already extraordinarily complex, with
payment differences based on thousands
of procedure codes, hundreds of
geographical localities, and numerous
special calculations and checks and
balances. Theoretical possibilities for
increased precision are numerous, if not
limitless. But valid statistical data to
support such precision is quite often
lacking, and the resulting administrative
burden and increased confusion can be
very counterproductive. Like all
prospective payment methods, claim-
by-claim precision in producing the
"correct" payment is not achievable.
The objective must be to produce a
system that, on the whole, provides fair
payment. Our view is that additional
layers of complexity should be adopted
only to serve compelling needs. The
proposed pediatric differential does not
meet this test.

Furthermore, we are very reluctant to
alter the relative values for pediatric
services without concrete research on
this matter, rather than general
comments or anecdotes. We understand
that legislation has been introduced in
Congress this year (similar to a
provision in legislation passed last year,
but vetoed by President Bush) that
would require the Secretary of HHS to
study and develop RVUs for pediatric
services. We will evaluate such research
and reconsider our position on this
matter if indicated by the results of such
a study.

11. Obstetrical Services

One commenter representing
obstetricians and gynecologists argued
that the Medicare rates are particularly
inappropriate as a benchmark for
reasonable payment levels for
obstetrical care because of its lack of
relevance for the Medicare population.
This commenter criticized a number of
features of the HCFA determinations
regarding obstetrical procedures.

Response. We believe that some of
these criticisms of the initial HCFA
calculations concerning obstetrical care
had validity. However, HCFA gave
serious attention to obstetric RVUs
during the first year refinement process,
and increased several considerably
(notably vaginal delivery codes 59400
and 59410). HCFA also addressed, in its
1993 RVU schedule, previous data
problems regarding obstetrical practice
expenses. CHAMPUS made
corresponding refinements during our
March 1993 revisions. We would

similarly respond to any new
refinements to obstetrical RVUs.

12. Pathology Services
One commenter suggested that

CHAMPUS follow Medicare procedures
regarding the national list for clinical
pathology interpretations and CPT
coding conventions.

Response. We agree that pathology
services should follow the definitions
used by the CPT and Medicare, and will
do so in implementation of the final
rule. We will clarify and standardize
this policy with our fiscal
intermediaries. With few exceptions, we
do follow the same classification as
Medicare in determining which
procedures are paid under the CMAC
system (and can have a professional
component) and which are considered
clinical laboratory procedures only.
Also, we update our list when Medicare
does, when feasible. Due to limitations
of our data systems, we have not
included procedures which are split by
Medicare between the Medicare fee
schedule and the clinical laboratory
payment system, and thus only have
RVUs listed for a component, rather
than the global service. When feasible,
we will incorporate these codes into the
CMAC system in the future.

13. Clinical Laboratory Services
The same commenter argued that

because Medicare payment rates for
pathology services are based not on a
relative value study, but on historical
Medicare charges, the basis for
considering these rates a reasonable
benchmark is lacking, especially in light
of anticipated cost increases associated
with implementation of the Clinical
Laboratories Improvements
Amendments of 1988 (CLIA).

Response. Although the Medicare
payment basis for clinical laboratory
services is different than physician
services, we believe the same essential
premise holds that judgments made by
Congress and the Executive Branch
regarding adequate payment levels for
the nation's largest health care program
are presumptively valid for CHAMPUS,
subject to exceptions based on
marketplace effects and our
commitment to protect beneficiary
access. Furthermore, the General
Accounting Office issued a report on
this subject that did involve a study of
appropriate payment rates for lab
services: "Medicare Payments for
Clinical Laboratory Test Services Are
Too High," June 1991 (GAO/HRD-91-
59). This study estimated that
laboratories would earn a 26 percent
profit rate on Medicare business in
1991, considerably higher than the
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average rate of return on all customers.
This study also found that Medicare
paid 72 percent more than discount
customers during the time period
evaluated (1988-90). We thus cannot
agree that Medicare rates are an
inappropriate comparison for
CHAMPUS, since current CHAMPUS
laboratory prevailing charges are much
higher than the Medicare rates.

14. Radiology Services

One commenter raised a number of
concerns regarding payment for
radiology services. The commenter
provide us copies of detailed criticisms
of Medicare program decisions affecting
radiology and urged that we not follow
a system with such alleged defects. The
commenter also recommended that
CHAMPUS limit payment reductions to
9 percent per year, rather than 15
percent, because Medicare adopted a 9
percent limit for radiology services.

Response. Medicare's 9 percent cap
on reductions to radiology payment
limits pertained only to the initial 1992
calculations of the baseline transition
payment from 1991 allowed charges,
which was done in response to the
Omnibus Budget Reconciliation Act of
1990. After that, radiology services are
subject to the same transition formula as
other Medicare physician services.
CHAMPUS received no such direction
from Congress that radiology services
should be treated differently, even for
one year. Moreover, CHAMPUS'
radiology services as a group currently
have a higher ratio of CMACs to
Medicare fees than either medical or
surgical services, reinforcing our view
that there is no basis for establishing a
special, lower limit for reducing CMACs
for overpriced radiology procedures.

C. Provisions of Final Rule

On the issue of payments to
physicians and other authorized
individual providers, the final rule is
similar to the proposed rule. As noted
above, we have made revisions to:
establish a more sensitive threshold for
waiving a reduction in the CHAMPUS
payment rate for overpriced procedures
when the reduction might impair
beneficiary access, now providing for a
waiver if the number of claims on which
no balance billing Is required falls
below 60 percent (instead of 50 percent,
as in the proposed rule); provide for
increases in the CHAMPUS Maximum
Allowable Charge in cases in which it
becomes less than the Medicare fee;
clarify that we will restore any
reduction in a CMAC based on a
Medicare fee that is later revised to
become higher than the reduced CMAC;
provide that petitions for waiver of

reductions in fees for overpriced
procedures that are received at least 120
days prior to the recalculation of fees
will be decided upon in connection
with that recalculation; and clarify that
the CHAMPUS appeal and hearing
procedures do not apply to waiver
determinations.

11. Limitations on Balance Billing

A. Provisions of Proposed Rule
(Revisions to Section 199.14(g(1)(i)(D))

The Department of Defense
Appropriations Act, 1993, section 9011
also directs that CHAMPUS include a
limitation, similar to that under
Medicare, on the extent to which a
provider may bill a beneficiary an actual
charge in excess of the allowable
amount. This limitation on balance
billing provides financial protection for
beneficiaries by preventing excessively
high billing by providers. The proposed
rule established the CHAMPUS balance
billing limit as the same percentage as
that used in Medicare: 115 percent of
the allowable charge. Failure by a
provider to comply with this
requirement is a basis for exclusion
from the program. In order to provide
flexibility to continue CHAMPUS
benefits in special circumstances in
which a beneficiary might feel strongly
about using a particular provider,
notwithstanding high fees, the proposed
rule stated that the limitation maybe
waived on a case-by-case basis If
requested by a CHAMPUS beneficiary.

B. Analysis of Public Comments
Several commenters representing

physicians addressed this Issue. They
argued that there should be no balance
billing limit, or that the limit should be
higher than Medicare's limit, or that, at
least, the limit should be phased in.
These commenters believe the limit
would impair beneficiary access to their
providers of choice.

Response. believe it is appropriate to
rotect beneficiaries against excessive

balance billing. We have committed
ourselves to monitoring carefully
balance billing trends with an objective
of assuring that a majority of claims in
all localities for all procedures of
appreciable volume have zero balance
billing. Where this is not maintained,
we are willing to maintain CHAMPUS
payment rates at a level higher than
Medicare's. Based on our willingness to
do this, we do not believe providers
need to also maintain balance billing
levels higher than those allowed by
Medicare, absent some special
circumstance. In a special circumstance,
the limitation can be waived if
requested by the beneficiary.

C. Provisions of Final Rule
The final rule is consistent with the

proposed rule. We have made one
revision to this provision. As in the case
of waivers of CMAC reductions, waiver
decisions on balance billing limits are
not subject to the CHAMPUS appeal and
hearing procedures.

IV. Filing of Claims by Providers

A. Provisions of Proposed Rule
(Revisions to Section 199.6(a)(11 ))

The proposed rule included
implementation of a provision of the
National Defense Authorization Act for
Fiscal Year 1992 that requires providers
to file claims on behalf of CHAMPUS
beneficiaries and limits the claims filing
period to one year following the date of
service. Pursuant to 10 U.S.C. section
1106, the proposed rule generally
required all Institutional'and individual
roviders to file claims on behalf of

beneficiaries. This requirement was
modeled after a similar Medicare
requirement. See S. Rept. No. 102-113,
92d Cong., 1st Sess., p.232 (Senate
Armed Services Committee). The
proposed rule allowed exceptions in
certain circumstances. Blanket waivers
of the requirement were proposed for
providers outside the United States and
Puerto Rico, and in double coverage
cases. Waivers for particular categories
of care in particular localities where the
enforcement of the requirement would
impair access were also authorized to be
granted through a determination by the
Director, OCHAMPUS. A special
petition process was proposed, similar
to that established for waivers of
CHAMPUS maximum allowable charge
reductions.

We proposed to Implement the claims
filing requirement in a manner similar
to Medicare. This includes a prohibition
on a provider imposing any
administrative charge relating to the
claim filing requirement and authority
to reduce allowable payment amounts
by ten percent (which may not be
balance billed to the patient) for
providers who fail to comply with the
requirement or obtain a waiver.

The general deadline for filing claims
of one year from the date the services
were provided, established by the
National Defense Authorization Act for
Fiscal Year 1992, now appears at 10
U.S.C. 1106. This is a change from
current practice, which allows a claim
to be filed up until the end of the
calendar year following the year in
which the services were provided. This
new deadline, like the new provider
claim filing requirements, Is subject to
waiver when necessary to ensure
adequate access to health care services.
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This issuewas addressed In proposed
section 199.7(d).

B. Analysis of Public Comments
One commenter suggested that for

some procedures, a 10 percent reduction
in the payment amount for a claim a
provider fails to submit may be
punitive, and, therefore, that the
reduction should, except for repeat
offenders, be limited to a set dollar
amount.

Response. The statute recognizes
issues relating to beneficiary access as
deserving consideration for an
exception to the general rule of provider
filing. We believe our proposed rule, by
including several possibilities for
waiver of the requirement where such
circumstances exist, already reflects
considerable accommodation to
providers. During the initial
implementation of the requirement,
while providers and beneficiaries are
becoming aware of it, we expect to have
a flexible waiver approach. We will
waive the penalty for the first six
months of implementation, using the
period to include warning notices to
providers and information to
beneficiaries in response to claims not
filed by providers. Beyond this,
however, we do not see a strong policy
reason why providers of expensive
services who refuse or fail to comply
with either filing or waiver procedures
should receive further accommodation.

C. Provisions of Final Rule
The final rule is consistent with the

proposed rule. One clarification has
been made. Consistent with the above
discussion regarding waivers of
payment reductions, decisions to waive
or not waive the claims filing
requirement are not subject to the
CHAMPUS appeal and hearing
procedures.

V. Participating Provider Program

A. Provisions of Proposed Rule
(Proposed Section 199.6(a)(8)(iii))

Historically, individual providers
have determined participation in
CHAMPUS on a claim-by-claim basis.
The proposed rule built into the
CHAMPUS regulation provisions that
have been in effect for several years
regarding the Participating Provider
Program, in which providers may sign
agreements to participate on all claims,
agreeing to accept the CHAMPUS-
determined allowable amount as
payment in full for the service provided.
This Participating Provider Program
establishes a basic relationship among
providers, CHAMPUS beneficiaries, and
CHAMPUS. As such, it may be a

building block for more extensive
programs, entailing discounts, preferred
provider arrangements, or other
additional provisions to enhance
services for CHAMPUS beneficiaries.
The Participating Provider Program
offers benefits to beneficiaries, in that
they can be assured access to providers
who will not balance bill, and for

roviders, in that CHAMPUS
eneficiaries will tend to seek out

Participating Providers.
Beneficiaries will be assisted in

locating Participating Providers by
several resources. First, Health Benefits
Advisors in military treatment facilities
will have lists of Participating
Providers. In many cases, this service
will be supplemented by a Health Care
Finder, often a telephone service center
to aid beneficiaries. CHAMPUS
contractors will compile lists of
Participating Providers to support this
activity.

A significant incentive for providers
to join the Participating Provider
Program would, under the proposed
rule, be implemented in 1994. Similar to
Medicare, CHAMPUS would institute a
5 percent differential for
nonparticipating providers, so that their
reimbursement will be only 95 percent
of the rate allowable for Participating
Providers. Coupled with the potential
for increased volume of CHAMPUS
business for Participating Providers, the
differential would provide a strong basis
for providers to join the program.

B. Analysis of Public Comments
Several commenters recommended

elimination of the 5 percent differential,
arguing that it would not likely have a
positive impact on participation rates
and may convince physicians that it is
another regulatory obstacle in
connection with treating CHAMPUS
patients. One commenter suggested that
if we are determined to establish this
payment differential for participating
providers, we should do so on a claim-
by-claim basis.

Response. Our view is unchanged that
the method adopted by Congress to
encourage provider participation in
Medicare is also appropriate for
CHAMPUS. We do not believe this
action will discourage physician
involvement with CHAMPUS. Rather,
we believe it creates an opportunity for
many providers who have expressed an
interest in being involved in a preferred
relationship with CHAMPUS to do so.
With respect to the suggestion of claim-
by-claim application of the 5 percent
differential, we believe this would not
be advantageous for providers,
beneficiaries, or the program. The
Participating Provider Program will

function effectively only if there is
simple consistency in the program.
Physicians can decide if they want to be
Participating Providers. Beneficiaries
can be told who are Participating
Providers, and can establish their
medical care patterns accordingly.

C. Provisions of Final Rule

No substantive revisions have been
made to this portion of the rule.

VI. Ambulatory Surgery
Reimbursement

A. Provisions of Proposed Rule
(Proposed Section 199.14(d))

The proposed rule addressed one of
the last remaining circumstances in
which CHAMPUS reimburses care on
the basis of billed charges. Payment
reforms have previously been adopted
for most hospital care, for most
inpatient mental health services and for
physician reimbursements. Proposed
§ 199.14(d) would put into effect a
prospective payment approach to
reimbursement for facility charges for
ambulatory surgery, including that
provided in freestanding ambulatory
surgery centers and in hospital-based
outpatient or ambulatory surgery
clinics. This is being done under the
authority of 10 U.S.C. 1079(j)(2), which
authorizes CHAMPUS to pay all
institutional facility providers under
payment methods similar to those
implemented under Medicare. The
proposed CHAMPUS system would
establish nine group payment rates
covering most ambulatory surgery cases.
There would be two sets of these group
payment rates, one for freestanding
ambulatory surgical centers and one for
hospitals, each calculated with
reference to the appropriate cost-to-
charge ratio for that type of provider.

In addition, proposed
§ 199.4(f)(3)(iii)(B) would establish for
retirees, their dependents and survivors
similar cost sharing rules for ambulatory
surgery cases as currently exist for
hospital care covered by the DRG-based
payment system. Under the proposed
rule, these beneficiaries would pay the
lesser of: 25 percent of the applicable
group payment rate; or 25 percent of the
billed charges. In most cases, 25 percent
of the group rate under the new
payment method will be less, but
because there is some variation within
a group, 25 percent of billed charges
could be less in some cases. The rule
would assure that the beneficiaries get
the benefit of the new system when it
is more advantageous, but will never be
disadvantaged by it. Finally, it is noted
that this special cost sharing rule would
not apply to dependents of active duty,
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who are not required to pay a
percentage cost share for ambulatory
surgery. Rather, they pay the same
nominal fee as is charged for inpatient
care:

B. Analysis of Public Comments

1. Pediatric Care
Several commenters argued that

reimbursement rates for ambulatory
surgery for children should be higher-
than for the same surgical procedures
for adults on the grounds that costs to
the institution are higher for care for
children.

Response. We are aware of no
evidence that institutional costs of
ambulatory surgery for children are
higher, and none was presented by these
commenters. Having undertaken a
thorough analysis of the similar
argument in the case of physician costs
and found, as discussed above, no
evidence in CHAMPUS claims data to
support the argument, we do not believe
there is any solid policy basis for an -
extra payment to institutions for cases
involving children.

2. Procedures Affected
Several commenters asked for an

identification in the regulation of what
procedures are considered ambulatory
surgery, and stated that they were
unable to comment on the proposed rule
without this information.

Response. Although the proposed rule
did not include a list of the procedures
covered by the proposed ambulatory
surgery reimbursement method, we
believe the scope of the term
"ambulatory surgery" is fairly well
understood based on established
CHAMPUS practice and established
Medicare policy, which the proposed
rule indicated was the model for the
proposed CHAMPUS payment method.
A list of ambulatory surgery procedures
will appear as Attachment 2 (to be
published later) to this preamble. This
list is quite similar to Medicare's list,
with a number of additional procedures
that are common in the CHAMPUS
population but uncommon or less
common in the Medicare population.

3. Publication of Rates.
These commenters also stated that

they could not comment on the
proposed rule because it did not publish
the actual payment rates. They
suggested that a new proposal be issued,
with actual payment rates.

Response. We have not yet calculated
the actual rates. We believe, however.
that the methodology was clearly
spelled out in the proposed rule.
Although the exact dollar consequence

of the new payment method could not
have been determined, we believe the
policy of converting from a charge based
reimbursement system to a cost based
reimbursement method, the reference to
the Medicare system as the model, and
the precise methodology for calculating
rates were all set forth in the proposed
rule with sufficient particularity to
permit understanding and comment.

C. Provisions of Final Rule.

The final rule incorporates several
changes and clarifications to the
proposed rule. The most significant
change is that the final rule adopts a
single set of payment rates that will be
used for both hospital services and
freestanding ambulatory surgery
services (ASCs). The proposed rule
would have established separate rates
for hospitals and ASCs.

This change is based on several
reasons. First, when we calculated the
rates from our claims data for the base
period of July 1991 through June 1992,
we found no statistically significant
difference between hospital costs and
ASC costs. (For codes for which we had
at least 10 claims from both ASCs and
hospitals, the median costs differed by
only 0.7 percent.) Secondly, because we
have substantially more ambulatory
surgery claims from hospitals than from
ASCs, establishing a separate list for
ASCs would increase the chances of
anomalous results attributable to limited
claims volume. Third, a single rate
structure has been strongly
recommended by the Prospective
Payment Assessment Commission
(ProPAC Interim Congressional Report
C-92-02, March 1992).

We also changed the number of
ambulatory surgery payment groups
from nine in the proposed rule to ten in
the final rule. The change divides the
proposed rule group of $1000 and above
into two groups: $1000 to $1299 and
$1300 and above. This will provide for
more appropriate payment for these
high cost procedures.

We have also made several other
clarifications in the final rule. The rule
makes clear that all ambulatory surgery
charges from hospitals will be paid
under this method. Hospital outpatient
services other than those on the
ambulatory surgery list will not be paid
under this method, but will continue to
be paid as under current practice. (We
are considering development of a new
proposed rule for other procedures
performed on an outpatient basis in
hospitals.) In addition, payments to
freestanding ASCs are limited to
procedures on the ambulatory surgery
list.

We have also clarified the final rule
to state that OCHAMPUS may
periodically recalculate the payment
rates using the same methodology
established in the rule. This will allow
us to stay current with'developments
affecting ambulatory surgery procedure
practice patterns and costs. Finally, we
state that the new ambulatory surgery
payment method will take effect January
1, 1994.

VII. Other Issues
Several commenters raised an issue

related to implementation of the
ayment reforms adopted in the rule,
ut not specific to any provision of the

rule. These commenters recommended
that CHAMPUS undertake a significant
information effort to make providers
and beneficiaries aware of the new rules
regarding payment rates, balance billing,
claims filing, and the Participating
Provider Program. A related comment
suggested publication of the actual
payment rates being established.

Response. We agree with this
comment, We intend to undertake a
.significant information effort, including
publication of actual payment rates for
high-volume CHAMPUS procedures.

VIII. Regulatory Procedures
Executive Order 12291 requires that a

regulatory impact analysis be performed
for any major rule. A "major rule" is
defined as one which would result in an
annual effect on the economy of $100
million or more. or have other
substantial impacts.

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities.

This is a not a major rule under the
provisions of Executive Order 12291,
because it will not have an impact on
the economy of more than $100 million.
This rule would not have a significant
impact on a substantial number of small
entities,

This rule imposes no additional
information collection requirements on
the public under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501-
3511).

Attachment I and Attachment 2 to the
preamble will be published within 15
days of the publication of this final rule.

List of Subjects in 32 CFR Part 199
Claims, Handicapped, Health

insurance, Military personnel.
Accordingly, 32 CFR part 199 is

amended as follows:
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PART 199--[AMENDED]
1. The authority citation for part 199

continues to read as follows:
Authority: 10 U.S.C.'1079, 1086; 5 U.S.C.

301.

2. Section 199.2(b) is amended by
adding in alphabetical order new
definitions "Assistant Secretary of
Defense (Health Affairs)", "Balance
billing", and "Director, OCHAMPUS",
and by revising the definition of
"Participating provider", as follows:

1199.2 Definitions.
* * a a a

Assistant Secretary of Defense (Health
Affairs). An authority of the Assistant
Secretary of Defense (Health Affairs)
includes any person designated by the
Assistant Secretary to exercise the
authority involved.
a* * * * I

Balance billing. A provider seeking
any payment, other than any payment
relating to applicable deductible and
cost sharing amounts, from a beneficiary
for CHAMPUS covered services for any
amount in excess of the applicable
CHAMPUS allowable cost or charge.
* t at at *

Director, OCHAMPUS. An authority
of the Director, OCHAMPUS includes
any person designated by the Director,
OCHAMPUS to exercise the authority
involved.

Participating provider. A hospital or
other authorized institutional provider,
a physician or other authorized
individual professional provider, or
other authorized provider that furnished
services or supplies to a CHAMPUS
beneficiary and that submits a
CHAMPUS claim form and accepts
assignment of the CHAMPUS-
determined allowable cost or charge as
the total payment (even though less than
the actual charge), whether paid for
fully by the CHAMPUS allowable
amount or requiring cost-sharing by the
beneficiary (or sponsor). See
§ 199.6(a)(8) for more information of the
Participating Provider Program.

3. Section 199.4 is amended by
revising paragraph (a)(7), by
redesignating the text of paragraph
(f)(3)(iii) as paragraph (f)(3)(iii)(A), by
adding an italicized heading to newly
designated paragraph (f(3)(iii)(A), by
adding a new paragraph (f}(3)(iii)(B),
and by revising paragraph (f)(6)(i), as
follows:

5199.4 Basic program benefits.
(a) General. * a a

at t at at a

(7) Claims filing deadline. For all
services provided on or after January 1,
1993, to be considered for benefits, all
claims submitted for benefits must,
except as provided in § 199.7, be filed
with the appropriate CHAMPUS -
contractor no later than one year after
the services are provided. Unless the
requirement is waived, failure to file a
claim within this deadline waives all
rights to benefits for such services or
supplies.
a at I * a a

(f) Beneficiary or sponsor liability.

a * at at

(3) Retirees, dependents of retirees,
dependents of deceased active duty
members, and dependents of deceased
retirees. * a *

(iii) Outpatient cost sharing.
(A) For services other than

ambulatory surgery services. a a a
(B) For services subject to the

ambulatory surgery payment method.
For services subject to the ambulatory
surgery payment method set forth in
§ 199.14(d), the cost share shall be the
lesser of: 25 percent of the payment
amount provided pursuant to
§ 199.14(d); or 25 percent of the center's
billed charges.

(6) Amounts over CHAMPUS-
determined allowable costs or
charges. * * *

(I) Participating Providers. There are
several circumstances under which
institutional and individual providers
may be Participating Providers, either
on a mandatory basis or a voluntary
basis. See § 199.6(a)(8). A Participating
Provider, whether participating for all
claims or on a claim-by-claim basis,
must accept the CHAMPUS-determined
allowable amount as payment in full for
the medical services or supplies
provided, and must accept the amount
paid by CHAMPUS or the CHAMPUS
payment combined with the cost-
sharing and deductible amounts paid by
or on behalf of the beneficiary as
payment in full for the covered medical
services or supplies. Therefore, when
costs or charges are submitted on a
participating basis,-the patient is not
obligated to pay any amounts
disallowed as being over the
CHAMPUS-determined allowable cost
or charge for authorized services or
supplies.

4. Section 199.5 is amended by
revising paragraph (a)(3), as follows:

5199.5 Program for the Handicapped.
(a) General a a

S* a 1 a a

(3) Claims filing deadline. For all
services provided on or after January 1,
1993, to be considered for benefits, all
claims submitted for benefits must,
except as provided in § 199.7 be filed
with the appropriate CHAMPUS
contractor no later than one year after
the services are provided. Unless the
requirement is waived, failure to file a
claim within this deadline waives all
rights to benefits for such services or
supplies.

5. Section 199.6 is amended by
revising paragraph (a)(8), and by adding
new paragraphs (a)(11) and (a)(12), as
follows:

1199.6 Authorized providers.
(a) General. a *

(8) Participating Providers.
(i) In general. A Participating Provider

is an individual or institutional provider
that has agreed to accept the
CHAMPUS-determined allowable
amount as payment in full for the
medical services and supplies provided
to the CHAMPUS beneficiary, and has
agreed to accept the amount paid by
CHAMPUS or the CHAMPUS payment
combined with the cost sharing and
deductible amounts paid by, or on
behalf of, the beneficiary as full
payment for the covered medical
services or supplies. In addition,
Participating Providers submit the
appropriate claims forms to the
appropriate AMPUS contractor onbehalf of the beneficiary. There are

several circumstances under which
providers are Participating Providers.

(ii) Mandatory participation.
Medicare-participating hospitals are
required by law to be Participating
Providers on all inpatient claims under
CHAMPUS. Hospitals that are not
Medicare-participating providers but are
subject to the CHAMPUS DRG-based
payment system or the CHAMPUS
mental health payment system (see
§ 199.14(a)), must sign agreements to
participate on all CHAMPUS inpatient
claims in order to be authorized
providers under CHAMPUS.

(iii) Participating Provider Proam.
(A) In general. An institutional

provider not required to participate
pursuant to paragraph (a)(8)(ii) of this
section and any individual provider
may become a Participating Provider by
signing a Participating Provider
agreement. In such an agreement, the
provider agrees that all CHAMPUS
claims filed during the time period
covered by the agreement will be on a
participating basis.

(B) Agreement required. Under the
Participating Provider Program, the
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provider must sign an agreement or
memorandum of understanding under
which the provider agrees to become a
Participating Provider. Such an
agreement may be with the nearby
military treatment facility, a CHAMPUS
contractor, or other authorized official.
Such agreement may include other
provisions pertaining to the
Participating Provider Program. The
Director, OCHAMPUS shall establish a
standard model agreement and other
procedures to promote uniformity in the
administration of the Participating
Provider Program.

(C) Relationship to other activities.
Participating Provider agreements may
include other provisions, such as
provisions regarding discounts (see
§ 199.14(i)) or other provisions in
connection with the delivery and
financing of health care services, as'
authorized by this part or other DoD
Directives or Instructions. Participating
Provider agreement provisions may also
be incorporated into other types of
agreements, such as preferred provider
arrangements where such arrangements
are established under CHAMPUS.

(iv) Claim-by-claim participation.
Institutional and individual providers
that are not participating providers
pursuant to paragraphs (a)(8)(ii) or (iii)
of this section may elect to participate
on a claim-by-claim basis. They may do
so by signing the appropriate space on
the claims form and submitting It to the
appropriate CHAMPUS contractor on
behalf of the beneficiary.

(11) Submittal of claims by provider
required.

(I) General rule. Unless waived
pursuant to paragraph (a)(11)(ii) of this
section, every CHAMPUS-authorized
institutional and individual provider is
required to submit CHAMPUS claims to
the appropriate CHAMPUS contractor
on behalf of the beneficiary for all
services and supplies. In addition, the
provider may not impose any charge
relating to completing and submitting
the applicable claim form (or any other
related information). (Although
CHAMPUS encourages provider
participation, paragraph (a)(11) of this
section requires only the submission of
claim forms by providers on behalf of
beneficiaries; it does not require that
providers accept assignment of
beneficiaries' claims or become
Participating Providers.)

(ii) Waiver of claims submission
requirement. The requirement that
providers submit claims on behalf of
beneficiaries may be waived in
circumstances set forth in paragraph
(a)(11)(ii) of this section. A decision by

the Director, OCHAMPUS to waive or
not waive the requirement in any
particular circumstance is not subject to
the appeal and hearing procedures of
§ 199.10.

(A) General requirement for waiver.
The requirement that providers submit
claims on behalf of beneficiaries may be
waived by the Director, OCHAMPUS
when the Director determines that the
waiver is necessary in order to ensure
adequate access for CHAMPUS
beneficiaries to health care services.
However, the requirement may not be
waived for Participating Providers (see
paragraph (a)(8) of this section).

(B) Blanket waiver for providers
outside the United States. The
requirement that providers submit
claims is waived with respect to
providers outside the United States (the
United States includes Puerto Rico for
this purpose).(C)Blanket waiver in double coverage

cases. The requirement that providers
submit claims is waived in cases in
which another insurance plan or
program provides primary coverage for
the services.

(D) Waivers for particular categories
of care. The Director, OCHAMPUS may
waive the requirement that providers
submit claims if the Director determines
that available evidence clearly shows
that the requirement would impair
adequate access. For this purpose, such
evidence may include consideration of
the number of providers in the locality
who provide the affected services, the
number of such providers who are
CHAMPUS Participating Providers, the
number of CHAMPUS beneficiaries in
the area, and other relevant factors.
Providers or beneficiaries in a locality
may submit to the Director,
OCHAMPUS a petition, together with
appropriate documentation regarding
relevant factors, for a determination that
adequate access would be impaired. The
Director, OCHAMPUS will consider and
respond to all such petitions. The
Director, OCHAMPUS may establish
procedures for handling such petitions.

(E) Case-by-case waivers. On a case-
by-case basis, the Director, OCHAMPUS
may waive the provider's obligation to
submit that claim if the Director
determines that a waiver in that case is
necessary in order to ensure adequate
access for CHAMPUS beneficiaries to
the health care services involved. Such
case-by-case waivers may be requested
by providers or beneficiaries pursuant to
procedures established by the Director.

(iii) Remedies for noncompliance. (A)
In any case in which a provider fails to
submit a claim, or charges an
administrative fee for filing a claim (or
any other related information), in

violation of the requirements of
paragraph (a)(11) of this section, the
amount that would otherwise be
allowable for the claim shall be reduced
by ten percent, unless the reduction is
waived by the Director, OCHAMPUS
based on special circumstances. The
amount disallowed by such a reduction
may not be billed to the patient (or the
patient's sponsor or family).

(B) Repeated failures by a provider to
comply with the requirements of
paragraph (a)(11) of this section shall be
considered abuse and/or fraud and
grounds for exclusion or suspension of
the provider under § 199.9.

(12) Balance billing limits.
(i) In general. Individual providers

who are not Participating Providers may
not balance bill a beneficiary an amount
which exceeds the applicable balance
billing limit. The balance billing limit
shall be the same percentage as the
Medicare limiting charge percentage for
nonparticipating physicians.(ii) Waiver. The balance billing limit
may be waived by the Director,
OCHAMPUS on a case-by-case basis if
requested by a CHAMPUS beneficiary.
A decision by the Director, OCHAMPUS
to waive or not waive the limit in any
particular case is not subject to the
appeal and hearing procedures of
§ 199.10.

(iii) Compliance..Failure to comply
with the balance billing limit shall be
considered abuse and/or fraud and
grounds of exclusion or suspension of
the provider under § 199.9.

6. Section 199.7 is amended by
revising the introd4ictory text of
paragraph (d) and paragraph (d)(1),
removing paragraph (d)(2)(i)(D),
redesignating paragraph (d)(2)(i)(E) as
paragraph (d)(2)(i)(D), and adding a new
paragraph (d)(2)(i)(E), as follows:

§199.7 Claims submission, review, and
payment

(d) Claims filing deadline. For all
services provided on or after January 1,
1993, to be considered for benefits, all
claims submitted for benefits must,
except as provided in paragraph (d)(2)
of this section, be filed with the
appropriate CHAMPUS contractor no
later than one year after the services are
provided. Unless the requirement is
waived, failure to file a claim within
this deadline waives all rights to
benefits for such services or supplies.

(1) Claims returned for additional
information. When a claim is submitted
initially within the claim filing time
limit, but is returned in whole or in part
for additional information to be
considered for benefits, the returned
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claim, along with the requested
information, must be resubmitted and
received by the appropriate CHAMPUS
contractor no later than the later of:

(i) One year after the services are
provided; or

(ii) 90 days from the date the claim
was returned to the provider or
beneficiary.

(2) ***(i) * * *

(E) Other waiver authority. The
Director, OCHAMPUS may waive the
claims filing deadline in other
circumstances in which the Director
determines that the waiver is necessary
in order to ensure adequate access for
CHAMPUS beneficiaries to health care
services.
* * * * *

7. Section 199.14 is amended by
revising paragraphs (d), (g)(1)(i),
(g)(1)(ii)(A), (g)(1)(iii), and (g)(1)(iv); by
redesignating paragraph (g)(1)(viii) as
paragraph (g)(1)(x) and revising newly
redesignated paragraph (g)(1)(x), and by
adding a new paragraph (g)(l)(viii), as
follows:

* 199.14 Provider reimbursement
methods.
* * * a a

(d) Payment of instit utional facility
costs for ambulatory surgery.

(1) In general. CHAMPUS pays
institutional facility costs for
ambulatory surgery on the basis of
prospectively determined amounts, as
provided in this paragraph. This
payment method is similar to that used
by the Medicare program for ambulatory
surgery. This paragraph applies to
payment for institutional charges for
ambulatory surgery provided in
hospitals and freestanding ambulatory
surgical centers. It does not apply to
professional services. A list of
ambulatory surgery procedures subject
to the payment method set forth in this
paragraph shall be published
periodicplly by the Director,
OCHAMPUS. Payment to freestanding
ambulatory surgery centers is limited to
these procedures.

(2) Payment in full. The payment
provided for under this paragraph is the
payment in full for services covered by
this paragraph. Facilities may not charge
beneficiaries for amounts, if any, in
excess of the payment amounts
determined pursuant to this paragraph.

(3) Calculation of standard payment
rates. Standard payment rates are
calculated for groups of procedures
under the following steps:

•(i) Step 1: calculate a median
standardized cost for each procedure.
For each ambulatory surgery procedure,
a median standardized cost will be

calculated on the basis of all ambulatory
surgery charges nationally under
CHAMPUS during a recent one-year
base period. The steps in this
calculation include standardizing for
local labor costs by reference to the
same wage Index and labor/non-labor-
related cost ratio as applies to the
facility under Medicare, applying a cost-
to-charge ratio, calculating a median
cost for each procedure, and updating to
the year for which the payment rates
will be In effect by the Consumer Price
Index-Urban. In applying a cost-to-
charge ratio, the Medicare cost-to-charge
ratio for freestanding ambulatory
surgery centers (FASCs) will be used for
all charges from FASCs, and the
Medicare cost-to-charge ratio for
hospital outpatient settings will be used
for all charges from hospitals.

(ii) Step 2: grouping procedures.
Procedures will then be placed into one
of ten groups by their median per
procedure cost, starting with $0 to $299
for group I and ending with $1000 to
$1299 for group 9 and $1300 and above
for group 10, with groups 2 through 8
set on the basis of $100 fixed intervals.

(iii) Step 3: adjustments to groups.
The Director, OCHAMPUS may make
adjustments to the groupings resulting
from step 2 to account for any
ambulatory surgery procedures for
which there were insufficient data to
allow a grouping or to correct for any
anomalies resulting from data or
statistical factors or other special factors
that fairness requires be specially
recognized. In making any such
adjustments, the Director may take into
consideration the placing of particular
procedures in the ambulatory surgery
groups under Medicare.

(iv) Step 4: standard payment amount
per group. The standard payment
amount per group will be the volume
weighted median per procedure cost for
the procedures in that group.

(v) Step 5: actual payments. Actual
payment for a procedure will be the
standard payment amount for the group
which covers that procedure, adjusted
for local labor costs by reference to the
same labor/non-labor- related cost ratio
and hospital wage Index as used for
ambulatory surgery centers by Medicare.

(4) Multiple procedures. In cases in
which authorized multiple procedures
are performed during the same operative
session, payment shall be based on 100
percent of the payment amount for the
procedure with the highest ambulatory
surgery payment amount, plus, for each
other procedure performed during the
session, 50 percent of its payment
amount.

(5) Annual updates. The standard
payment amounts will be updated

annually by the same update factor as is
used in the Medicare annual updates for
ambulatory surgery center payments.

(6) Recalculation of rates. The
Director, OCHAMPUS may periodically
recalculate standard payment rates for
ambulatory surgery using the steps set
forth in paragraph (d)(3) of this section.

(g) Reimbursement of individual
health-care professionals and other non-
institutional health-care providers. a a a

(1) Allowable charge method.
(i) Introduction.
(A) In general. The allowable charge

method is the preferred and primary
method for reimbursement of individual
health care professionals and other non-
institutional health care providers
(covered by 10 U.S.C. 1079(h)(1)). The
allowable charge for authorized care
shall be the lower of the billed "charge
or the local CHAMPUS Maximum
Allowable Charge (CMAC).

(B) CHAMPUS Maximum Allowable
Charge. Beginning in calendar year
1992, prevailing charge levels and
appropriate charge levels will be
calculated on a national level. There
will then be calculated a national
CHAMPUS Maximum Allowable Charge
(CMAC) level for each procedure, which
shall be the lesser of the national
prevailing charge level or the national
appropriate charge level. The national
CMAC will then be adjusted for
localities in accordance with paragraph
(g)(1)(iv) of this section.

(C) Differential for Participating
Providers. Beginning in calendar year
1994, there shall be a differential in
national and local CMACs based on
whether the provider is a participating
provider or a nonparticipating provider.
The differential shall be calculated so
that the CMAC for nonparticipating
providers is 95 percent of the CMAC for
participating providers. To assure the
effectiveness of the several phase-in and
waiver provisions set forth in
paragraphs (g)(1)(iii) and (g)(1)(iv) of
this section, beginning in calendar year
1994, there will first be calculated the
national and local CMACs for
nonparticipating providers. For
purposes of this calculation, the
identification of overpriced procedures
called for in pars raph (g)(1)(iii)(A) of
this section and the calculation of
appropriate charge levels for such
overpriced procedures called for in
paragraph (g)(1)(iv)(B) of this section
shall use as the Medicare fee component
of the comparisons and calculations the
fee level applicable to Medicare
nonparticipating providers, which is 95
percent of the basic fee level. After
nonparticipating provider local CMACs
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are calculated (including consideration
of special phase-in rules and waiver
rules in paragraph (g)(1)(iv) of this
section), participating provider local
CMACs will be calculated so that
nonparticipating provider local CMACs
are 95 percent of participating provider
local CMACs. (For more information on
the Participating Provider Program, see
§ 199.6(a)(8)).

(D) Limits on balance billing by
nonparticipating providers.
Nonparticipating providers may not
balance bill a beneficiary an amount
which exceeds the applicable balance
billing limit. The balance billing limit
shall be the same percentage as the
Medicare limiting charge percentage for
nonparticipating physicians. The
balance billing limit may be waived by
the Director, OCHAMPUS on a case-by-
case basis if requested by the .
CHAMPUS beneficiary (or sponsor)
involved. A decision by the Director to
waive or not waive the limit in any
particular case is not subject to the
appeal and hearing procedures of
§ 199.10.

(ii) Prevailing charge level.
(A) Beginning in calendar year 1992,

the prevailing charge level shall be
calculated on a national basis.

(iii) Appropriate charge level.
Beginning in calendar year 1992, the
appropriate charge level shall be
calculated on a national basis. The
appropriate charge level for each
procedure is the product of the two-step
process set forth in paragraphs (g)(1)(iii)
(A) and (B) of this section. This process
involves comparing the prior year's
CMAC with the fully phased in
Medicare fee. For years after the
Medicare fee has been fully phased in,
the comparison shall be to the current
year Medicare fee. For any particular
procedure for which comparable
Medicare fee and CHAMPUS data are
unavailable, but for which alternative
data are available that the Director,
OCHAMPUS (or designee) determines
provide a reasonable approximation of
relative value or price, the comparison
may be based on such alternative data.

(A) Step 1: procedures classified. All
procedures are classified into one of
three categories, as follows:

(1) Overpriced procedures. These are
the procedures for which the prior
year's national CMAC exceeds the
Medicare fee.

(2) Other procedures. These are
procedures subject to the allowable
charge method that are not included in
either the overpriced procedures group
or the underpriced procedures group.

(3) Underpriced procedures. These are
the pr(cedures for which the prior

year's national CMAC is less than the
Medicare fee.

(B) Step 2: calculating appropriate
charge levels. For each year, appropriate
charge levels will be calculated by
adjusting the prior year's CMAC as
follows:

(1) For overpriced procedures, the
appropriate charge level for each
procedure shall be the prior year's
CMAC, reduced by the lesser of: the
percentage by which it exceeds the
Medicare fee or fifteen percent.

(2) For other procedures, the
appropriate charge level for each
procedure shall be the same as the prior
year's CMAC.

(3) For underpriced procedures, the
appropriate charge level for each
procedure shall be the prior year's
CMAC, increased by the lesser of: the
percentage by which it is exceeded by
the Medicare fee or the Medicare
Economic Index.

(C) Special rule for cases in which the
CHAMPUS appropriate charge was
prematurely reduced. In any case in
which a recalculation of the Medicare
fee results in a Medicare rate higher
than the CHAMPUS appropriate charge
for a procedure that had been
considered an overpriced procedure, the
reduction in the CHAMPUS appropriate
charge shall be restored up to the level
of the recalculated Medicare rate.

(iv) Calculating CHAMPUS Maximum
Allowable Charge levels for localities.

(A) In general. The national
CHAMPUS Maximum Allowable Charge
level for each procedure will be
adjusted for localities using the same (or
similar) geographical areas and the same
geographic adjustment factors as are
used for determining allowable charges
under Medicare.

(B) Special locality-based phase-in
provision.

(1) In general. Beginning with the
recalculation of CMACS for calendar
year 1993, the CMAC in a locality will
not be less than 72.25 percent of the
maximum charge level in effect for that
locality on December 31, 1991. For
recalculations of CMACs for calendar
years after 1993, the CMAC in a locality
will not be less than 85 percent of the
CMAC in effect for that locality at the
end of the prior calendar year.

(2) Exception. The special locality-
based phase-in provision established by
paragraph (g)(1)(iv)(B)(1) of this section
shall not be applicable in the case of any
procedure code for which there were
not CHAMPUS claims in the locality
accounting for at least 50 services.

(C) Special locality-based waivers of
reductions to assure adequate access to
care. Beginning with the recalculation
of CMACs for calendar year 1993, in the

case of any procedure classified as an
overpriced procedure pursuant to
paragraph (g)(1)(iii)(A)(1) of this section,
a reduction in the CMAC in a locality
below the level in effect at the end of
the previous calendar year that would
otherwise occur pursuant to paragraphs
(g)(1)(iii) and (g)(1)(iv) of this section
may be waived pursuant to paragraph
(g)(1)(iii)(C) of this section.

(1) Waiver based on balanced billing
rates. Except as provided in paragraph
(g)(1(iv)(C)(2) of this section such a
reduction will be waived if there has
been excessive balance billing in the
locality for the procedure involved. For
this purpose, the extent of balance
billing will be determined based on a
review of all services under the
procedure code involved in the prior
year (or most recent period for which
data are available). If the number of
services for which balance billing was
not required was less than 60 percent of
all services provided, the Director will
determine that there was excessive
balance billing with respect to that
procedure in that locality and will
waive the reduction in the CMAC that
would otherwise occur. A decision by
the Director to waive or not waive the
reduction is not subject to the appeal
and hearing procedures of § 199.10.

(2) Exception. As an exception to the
paragraph (g)(1)(iv)(C)(1) of this section,
the waiver required by that paragraph
shall not be applicable in the case of any
procedure code for which there were
not CHAMPUS claims in the locality
accounting for at least 50 services. A
waiver may, however, be granted in
such cases pursuant to paragraph
(g)(1)(iv)(C)(3) of this section.

(3) Waiver based on other evidence
that adequate access to care would be
impaired. The Director, OCHAMPUS
may waive a reduction that would
otherwise occur (or restore a reduction
that was already taken) if the Director
determines that available evidence
shows that the reduction would impair
adequate access. For this purpose, such'
evidence may include consideration of
the number of providers in the locality
who provide the affected services, the
number of such providers who are
CHAMPUS Participating Providers, the
number of CHAMPUS beneficiaries in
the area, and other relevant factors.
Providers or beneficiaries in a locality
may submit to the Director,
OCHAMPUS a petition, together with
appropriate documentation regarding
relevant factors, for a determination that
adequate access would be impaired. The
Director, OCHAMPUS will consider and
respond to all such petitions. Petitions
may be filed at any time. Any petition
received by the date which is 120 days
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prior to the implementation of a
recalculation of CMACs will be assured
of consideration prior to that
implementation. The Director,
OCHAMPUS may establish procedures
for handling petitions. A decision by the
Director to waive or not waive a
reduction is not subject to the appeal
and hearing procedures of § 199.10.

(viii) Clinical laboratory services. The
allowable charge for clinical diagnostic
laboratory test services shall be
calculated in the same manner as
allowable charges for other individual
health care providers are calculated
pursuant to paragraphs (g)(1)(i) through
(g)(1)(iv) of this section, with the
following exceptions and clarifications.

(A) The calculation of national
prevailing charge levels, national
appropriate charge levels and national
CMACs for laboratory service shall
begin in calendar year 1993. For
purposes of the 1993 calculation, the
prior year's national appropriate charge
level or national prevailing charge level
shall be the level that does not exceed
the amount equivalent to the 80th
.percentile of billed charges made for
similar services during the period July
1, 1991 through June 30, 1992 (referred
to in this paragraph (g)(1)(viii) of this
section as the "base period").

(B) For purposes of comparison to
Medicare allowable payment amounts
pursuant to paragraph (g)(1)(iii) of this
section, the Medicare national
laboratory payment limitation amounts
shall be used.

(C) For purposes of establishing
laboratory service local CMACs
pursuant to paragraph (g)(1)(iv) of this
section, the adjustment factor shall
equal the ratio of the local average
charge (standardized for the distribution
of clinical laboratory services) to the
national average charge for all clinical
laboratory services during the base
period.

(D) For purposes of a special locality-
based phase-in provision similar to that
established by paragraph (g)(1)(iv)(B) of
this section, the CMAC in a locality will
not be less than 85 percent of the
maximum charge level in effect for that
locality during the base period.

(x) A charge that exceeds the
CHAMPUS Maximum Allowable Charge
can be 'determined to be allowable only
when unusual circumstances or medical
complications justify the higher charge.
The allowable charge may not exceed
the billed charge under any
circumstances.

September 29, 1993.
L.M. Bynum.
Alternate OSD Federal Register Liaison
Officer. Department of Defense.
IFR Doc. 93-24257 Filed 9-30-93; 8:45 aml
BILING CODE MOO-04-P

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972;
Amendment

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Judge Advocate General of the Navy
has determined that USS BARRY (DDG
52) is a vessel of the Navy which, due
to its special construction and purpose,
cannot comply fully with certain
provisions of the 72 COLREGS without
interfering with its special functions as
a naval destroyer. The intended effect of
this rule is to warn mariners in waters
where 72 COLREGS apply.
EFFECTIVE DATE: August 20, 1993.
FOR FURTHER INFORMATION CONTACT:
Captain R.R. ROSSI, JAGC, U.S. Navy,
Admiralty Counsel, Office of the Judge
Advocate General, Navy Department,
200 Stovall Street, Alexandria, VA
22332-2400, Telephone number: (703)
325-9744.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR part 706. This
amendment provides notice that the
Judge Advocate General of the Navy,
under authority delegated by the
Secretary of the Navy, has certified that
USS BARRY (DDG 52) is a vessel of the
Navy which, due to its special
construction and purpose, cannot
comply fully with 72 COLREGS: Annex
I, paragraph 3(a), pertaining to the
location of the forward masthead light
in the forward quarter of the vessel, the
placement of the after masthead light,
and the horizontal distance between the
forward and after masthead lights;
Annex I, paragraph 2(f)(i), pertaining to
placement of the masthead light or
lights above and clear of all other lights
and obstructions, without interfering
with its special function as a naval ship.

The Judge Advocate General has also
certified that the lights involved are
located in closest possible compliance
with the applicable 72 COLREGS
requirements. Further, the Judge
Advocate General has certified that the
vessel's correct name is now USS
BARRY (DDG 52) instead of the name
USS JOHN BARRY (DDG 52) shown in
pervious navigation light certification
records.

Moreover, it has been determined, in
accordance with 32 CFR parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel's
ability to perform its military functions.

List of Subjects in 32 CFR Part 706
Marine Safety, Navigation (Water),

and Vessels.

PART 706-[AMENDED]

Accordingly, 32 CFR part 706 is
amended as follows:

1. The authority citation for 32 CFR
part 706 continues to read:

Authority: 33 U.S.C. 1605.

Table 4 of 1 706.2 [Amended]
2. Table Four of § 706.2 is amended

by:
a. Revising the existing entry in

paragraph 15 for USS JOHN BARRY
(DDG 52) to read as follows:

Horizontal distance
from the fore and

Vessel Number aft centedine of the
vessel in the

athwartship direc-
don

USS Barry. DDG 52.. 1.94.

b. Revising the existing entry in
paragraph 16 for USS JOHN BARRY
(DDG 52) to read as follows:

Obstcxton ange
Vessel Number relative ship's

headings

USS Barry DDG 52.. 101.16 thru 112.50degree.

Table 5 of § 706.2 (Amended]
3. Table Five of § 706.2 is amended by

revising the existing entry for USS
JOHN BARRY (DDG 52) to read as
follows:
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TABLE FIVE

M After mastheadMasthead lights Forward mast- lght less than
Venot over an not In 1A ship's Percentage hor-

VeslNumber tbtiios orward quarter aft of fowi l Zontalsea-Of ship. Anex , masthead light. ta2(s sec. 3(a) Annex 1, sec.2(9 3(a)
USS Bary .................................... DDG 52 ........................................ X X 20

Dated: August 20,1993.
W.L. Schachte, Jr.,
Acting ludge Advocate General
[FR Doc. 93-23510 Filed 9-30-93; 8:45 amj

NON COWl 3810-A"-

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 100

[CGDI 1-93-09]

RIN 2115-AE46

Special Local Regulations; San
Francisco Bay Navy Fleetweek Parade
of Ships and Blue Angels
Demonstration

AGENCY: Coast Guard, DOT.
ACTION: Final rule; amendment.

SUMMARY: This final rule amends
regulated area "Bravo" for the Blue
Angels air show for the Navy Fleetweek
activities in San Francisco Bay,
California. The amendment to the
regulated area moves the southern
boundary of area "Bravo"
approximately two-tenths of a nautical
mile closer to the waterfront as
compared with the originally published
coordinates. This amendment is
necessary in order to keep traffic along
the shoreline to an absolute minimum.
In the past it has proven difficult to
keep the traffic out of area "Bravo"
along the southern shoreline. This
change applies to all vessels, including
ferry traffic.
EFFECTIVE DATE: October 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Lieutenant T.F. Harrop, Operations
Officer, U.S. Coast Guard Group San

-Francisco. California. Tel: (415) 399-
3455, FAX (415) 399-3521.
SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a Notice
of Proposed Rulemaking was not
published for the regulation and good
cause exists for making it effective in
less than 30 days after Federal Register
publication. Publishing an NPRM and
delaying its effective date would be
contrary to the public interest since the

next Fleetweek activities for which
these regulations are issued will occur
on October 7, 8, 9, and 10, 1993.
Drafting Information: The drafters of
these regulations are LT T.F. Harrop,
U.S. Coast Guard Group San Francisco,
Project Officer, and Lieutenant
Commander C.M. Juckniess, Eleventh
Coast Guard District Legal Office, Long
Beach, California, Project Attorney.
Discussion of Regulation: This event is
Fleetweek's annual Blue Angels Aerial
Show over the water near the San
Francisco waterfront. The regulated area
to be used is approximately 2.8 nautical
miles long by .8 nautical miles wide.
Approximately 10,000 spectator craft
are expected to watch the event.
Spectators Will be required to view the
event from the outside of the regulated
area. Coast Guard, Navy, and Coast
Guard Auxiliary vessels will be
enforcing the regulated area.

Regulatory Evaluation

These regulations are not considered
major under Executive Order 12291 and
not significant under the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et. seq.) the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. "Small entities" include
Independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as "small business concerns" under
section 3 of the Small Business Act (15
U.S.C. 632). The Coast Guard certifies
under section 605(b) of the Regulatory
FlexibilityAct that this final rule will
not have a significant economic impact
on a substantial number of small
entities.
Paperwork Reduction Act

The proposed rule contains no
information collection requirements
under the Paperwork Reduction Act (44
U.S.C. 3501 et. seq.).

Federalism Assessment
The Coast Guard has analyzed this

final rule in accordance with the
principles and criteria contained in
Executive Order 12612 and has
determined that these regulations do not
raise sufficient federalism implications
to warrant the preparation of a Federal
Assessment.

Envwronmental Assessment
The Coast Guard has considered the

environmental impact of these
regulations and concluded that under
section 2.B.2.c. of Commandant
Instruction M16475.1B, this final rule is
categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination is
available in the docket for inspection or
copying where indicated under
ADDRESSES.
List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water).
Reporting and recordkeeping
requirements, Waterways.

Regulations
. For the reasons set out in the

preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100--AMENDED]
1. The authority citation for part 100

continues to read as follows:
Authority: 33 U.S.C. 1233; 49 CFR 1.46 and

33 CFR 100.35.
2. In § 100.1105. the latitude and

longitude coordinates In paragraph
(b)(2) are amended to read as follows:

§100.1105 San Francisco Bay Navy
Fleetweek Parade of Ships and Blue Angels
Demonstration.

(b)
(2) * *

Latitude
370 48' 27.5"N
370 49' 31"N
370 49' 00"N

370 48' 19'N

Longitude
122* 24' O4"W
12 2 24' 18"W
1220 27' 52"W
122* 27' 40"W

and thence along the pierheads and
bulwarks to the point of beginning.
a * at ta *
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Dated: September 16. 1993.
R.). Herr,
RearAdmiral, U.S. Coast Guard Commander,
Eleventh Coast Guard District.
IFR Dec. 93-24204 Filed 9-30-93; 8:45 am]
IUJNG CODE 4910-14-0

33 CFR Part 165

[COTP St. Louis Regulation 93-031]
RIM 2115-A97

Safety Zone Regulations; Upper
Mississippi River

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the Upper
Mississippi River from mile 201.0 thru
mile 853.0. This regulation is needed to
protect commercial and recreational
vessels from the hazards associated with
extensive shoaling, swift currents and
dredge operations. This regulation will
restrict general navigation in the
regulated area for the safety of vessel
traffic.
EFFECTIVE DATE: This regulation is
effective September 16, 1993 and will
terminate on October 15, 1993.
FOR FURTHER INFORMATION CONTACT: LT
Timothy Dea, Operations Officer,
Captain of the Port, St. Louis, Missouri
at (314) 539-3823.
SUPPLEMENTARY INFORMATION:

Drafting Information
The drafters of these regulations are

CPO Joseph Cosgrove, Project Officer,
Marine Safety Office, St. Louis, Missouri
and LCDR A. 0. Denny. Project
Attorney, Second Coast Guard District
Legal Office.

Regulatory History
In accordance with 5 U.S.C. 553, a

notice of proposed rulemaking has not
been published for these regulations and
good cause exists for making them
effective in less than 30 days from the
date of publication. Following normal
rulemaking procedures would have
been impracticable. Specifically, the
conditions requirinig this regulation
could not be foreseen leaving
insufficient time to publish a notice of
proposed rulemaking. The Coast Guard
deems it to be in the public's best
interest to issue a regulation without
waiting for a comment period since the
conditions present an immediate
hazard.
Background and Purpose

Extensive sediment deposition
resulting from the receding river levels

after the summer floods has reduced
navigational channel depth in numerous
areas in the upper reaches of the Upper
Mississippi River. The receding flood
waters have also produced unusually
swift currents. Levees throughout the
lower reaches of the Upper Mississippi
River are still saturated and susceptible
to wake damage. As a result of these
conditions this regulation is necessary
to help provide safe criteria for
navigation of the affected area.

Regulatory Evaluation
This regulation is not major under

Executive Order 12291 and not
significant under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11040, February 26,
1979), it will not have a significant
economic impact on a substantial
number of small entities, and it contains
no collection of information
requirements. A full regulatory analysis
is unnecessary because the Coast Guard
expects the impact of this regulation to
be minimal due to the short anticipated
duration of the closure.

Federalism Assessment
Under the principles and criteria of

Executive Order 12612, this regulation
does not raise sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environmental Assessment
The Coast Guard considered the

environmental impact of this proposal
and concluded that preparation of an
environmental impact statement is not
necessary because the regulation is
categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination has
been prepared and placed in the
rulemaking docket.
List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.
Temporary Regulation

In consideration of the foregoing,
subpart C of part 165 of title 33, Code
of Federal Regulations, is amended as
follows:

PART 165--[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
49 CFR 1.46 and 33 CFR 1.05-1(g}. 6.04-1,
6.04-6, and 160.5.

2. A temporary section 165.T02-067
is added, to read as follows:

§165.T02-067 Safety Zone: Upper
Mississippi River.

(a) Location. The Upper Mississippi
River between mile 201.0 and 853.0 is
established as a safety zone.

(b) Effective dates. This regulation
becomes effective on September 16,
1993 and will terminate on October 15,
1993.

(c) Regulations. The general
regulations under § 165.23 of this part
which-prohibit entry into the described
zones without authority of the Captain
of the Port apply.

(d) The Captain of the Port, St. Louis,
Missouri will notify the maritime
community of river conditions affecting
the areas covered by this safety zone by
Marine Safety Information Radio
Broadcast on VHF Marine Band Radio,
Channel 22 (157.1 MHZ).

Dated: September 16, 1993.
Scott P. Cooper,
Commander, U.S. Coast Guard, Captain of
the Port. St. Louis, Missouri.
(FR Doc. 93-24207 Filed 9-30-93; 8:45 am)
BILUNG CODE 4910-14-

33 CFR Part 165

[CGDOi-93-130]

Safety Zone; Columbus Day South
Street Seaport Fireworks, East River,
NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
a Columbus Day fireworks program
located in the East River. This event is
sponsored by South Street Seaport and
will take place on Sunday, October 10,
1993, from 8 p.m. until 10 p.m. with a
rain date of October 11, 1993, at the
same time. This safety zone is needed to
protect the boating public from the
hazards associated with fireworks
exploding in the area.
DATES: The rule is effective from 8 p.m.
until 10 p.m.'on October 10, 1993, with
a rain date of October 11, 1993, at the
same time.
FOR FURTHER INFORMATION CONTACT:
LT R. Trabocchi, Project Manager,
Captain of the Port, New York (212)
668-7933.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this notice are LT R.
Trabocchi, Project Manager, Captain of
the Port, New York and LCDR J. Stieb,
Project Attorney, First Coast Guard
District, Legal Office.
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Regulatory History
Pursuant to 5 U.S.C. 553, a notice of

proposed rulemaking was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register Publication.
Due to the date this application was
received, there was not sufficient time
to publish a proposed rule in advance
of the event. Publishing a NPRM and
delaying the event would be contrary to
public interest sipce the fireworks
display is for public viewing.
Background and Purpose

On September 3, 1993, South Street
Seaport, Inc. submitted an application
to hold a fireworks program in the East
River off of South Street Seaport, Pier
17, Manhattan, New York. This
regulation establishes a temporary safety
zone in the East River south of the
Brooklyn Bridge and north of a line
drawn from Pier 6 Brooklyn to the Coast
Guard ferry slip in Manhattan. This
safety zone is being established to
protect boaters from the hazards
associated with the explosion of
fireworks in the area. No vessel will be
permitted to enter or move within this
area unless authorized to do so by the
Coast Guard Captain of the Port, New
York.
Regulatory Evaluation

This regulation is not major under
Executive Order 12291 and not
significant under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11040; February 26,
1979). No vessel traffic will be
permitted to transit the East River south
of the Brooklyn Bridge. Though there is
a regular flow of traffic through this area
due to the limited duration of the event,
the extensive advisories that will be
made to the affected maritime
community, and that pleasure craft can
take an alternate route via the Hudson
and Harlem Rivers, the Coast Guard
expects the economic impact of this
regulation to be so minimal that a
Regulatory Evaluation Is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), The Coast Guard
must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. "Small entities" include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as "small business concerns" under
section 3 of the Small Business Act (15
U.S.C. 632).

For the reasons given in the
Regulatory Evaluation, the Coast Guard

expects the impact of this regulation to
be minimal. The Coast Guard certifies
under 5 U.S.C. 605(b) that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information
This regulation contains no collection

of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).

Federalism
The Coast Guard has analyzed this

action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this regulation does not raise sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment
The Coast Guard considered the

environmental Impact of this regulation
and concluded that under section
2.B.2.c. of Commandant Instruction
M16475.1B, it is an action under the
Coast Guard's statutory authority to
protect public safety and is categorically
excluded from further environmental
documentation. A Categorical Exclusion
Determination will be included in the
docket.

List of Subjects in 33 CFR Part 165
Harbors, Marine safety, Navigation

(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.
Regulations

For reasons set out in the preamble,
the Coast Guard amends 33 CFR part
165 as follows:

PART 165---AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1,6.04-6, and 160.5,
49 CFR 1.46.

2. A temporary section, 165.TO1-130
is added to read as follows:

1165.TO1-130 Columbus Day Fireworks,
East River, New York.

(a) Location. This temporary safety
zone includes all waters of the East
River south of the Brooklyn Bridge and
north of a line drawn from Pier 6
Brooklyn to the Coast Guard ferry slip
in Manhattan.

(b) Effective peiod. This regulation is
effective from 8 p.m. until 10 p.m. on
October 10, 1993, with a rain date of
October 11, 1993, at the same time.

(c) Regulations. (1) No person or
vessel may enter, transit, or remain in

the regulated area during the effective
period of regulation unless participating
in the event as authorized by the Coast
Guard Captain of the Port, New York.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene personnel. U.S.
Coast Guard patrol personnel include
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a U.S. Coast Guard vessel via
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed. Coast Guard
Auxiliary members may be present to
inform vessel operators of this
regulation and other applicable laws.

Dated: September 16, 1993.
T.H. Gilmour,
Captain, U.S. Coast Guard, Captain of the
Port, New York.
[FR Doc. 93-24208 Filed 9-30-93; 8:45 am]
BILLING CODE 810-14-

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 271
[FRL-4783-1]

Michigan: Final Authorization of
Revisions to State Hazardous Waste
Management Program

AGENCY: Environmental Protection
Agency.
ACTION: Immediate final rule.

SUMMARY: Michigan has applied for final
authorization of revisions to its
hazardous waste program under the
Resource Conservation and Recovery
Act of 1976 as amended (hereinafter
"RCRA"). The Environmental Protection
Agency (EPA) has reviewed Michigan's
application and has reached a decision,
subject to public review and comment,
that Michigan's hazardous waste
program revisions satisfy all the
requirements necessary to qualify for
final authorization. Thus, EPA intends
to approve Michigan's hazardous waste
program revisions, subject to authority
retained by EPA under the Hazardous
and Solid Waste Amendments of 1984
(hereinafter HSWA). Michigan's
application for program revision is
available for public review and
comment.
EFFECTIVE DATES: Final authorization for
Michigan's program revisions shall be
effective November 30, 1993, unless an
adverse comment pertaining to
Michigan's revision discussed in this
notice is received by EPA by the end of
the comment period. If an adverse
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comment is received, EPA will publish
either: (1) A withdrawal of the
immediate final decision; or (2) a notice
containing a response to comments
which either affirms that the immediate
final decision takes effect or reverses the
decision. All comments on Michigan's
program revision application must be
received by the close of business on
November 1, 1993.
ADDRESSES: Written comments should
be sent to Ms. Judy Feigler, Michigan
Regulatory Specialist, U.S. EPA, Office
of RCRA, HRM-7J, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
phone (312) 886-4179. Copies of
Michigan's program revision application
are available for inspection and copying
at the following addresses from 9 a.m.
to 4 p.m.; Michigan Department of
Natural Resources, 608 W. Allegan,
South Ottawa Tower, Lansing,
Michigan. Contact: Ms. Ronda L. Hall,
Phone: (517) 373-9548; U.S. EPA,
Region V, 77 West Jackson Boulevard,
Chicago, Illinois 60604, contact: Ms.
Judy Feigler, (312) 886-4179.
FOR FURTHER INFORMATION CONTACT: Ms.
Judy Feigler, Michigan Regulatory
Specialist, U.S. Environmental
Protection Agency, Region V, Waste

Management Division. Office of RCRA,
Program Management Branch,
Regulatory Development Section, HRM-
7J, 77 West Jackson Boulevard, Chicago,
Illinois 60604, Phone: (312) 886-4179.
SUPPLEMENTARY INFORMATION

A. Background
States with final authorization under

section 3006(b) of RCRA, 42 U.S.C.
6926(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program.

In accordance with 40 CFR 271.21(a),
revisions to State hazardous waste
programs are necessary when Federal or
State statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessary because of
changes to EPA's regulations in 40 CFR
parts 124, 260 through 268 and 270.

B. Michigan
Michigan initially received final

authorization for its base RCRA program
effective on October 30, 1986 (51 FR
36804-36805, October 16, 1986).
Michigan received authorization for
revisions to its program effective on

January 23, 1990 (54 FR 225, November
24, 1989), and June 24, 1991 (56 FR
18517, April 23. 1991). On May 21,
1993, Michigan completed an additional
revision application. EPA has reviewed
this application and has made an
immediate final decision that
Michigan's hazardous waste program
revision satisfies all the requirements
necessary to qualify for final
authorization. Consequently, EPA
intends to grant final authorization to
Michigan for its additional program
revision.

Approval of Michigan's program
revision shall become effective on
November 30. 1993, unless an adverse
comment pertaining to Michigan's
revision discussed in this notice is
received by the end of the comment
period. If an adverse comment is
received, EPA will publish either: (1) A
withdrawal of the immediate final
decision; or (2) a notice containing a
response to comments which either
affirms that the immediate final
decision takes effect or reverses the
decision.

Michigan's program has been revised
to include authorities analogous to
Federal requirements as follows:

Federal requirement

*Sharing of Information with the Agency for Toxic Dis-
ease Reglstry (Section 3019(b) of HSWA. Novem-
ber 8, 1984)..

*Dioxin Waste Listing and Management Standards (50
FR 1978, January 14, 1985).

•Codification Rule: Waste Minilnization (50 FR 28702,
July 15, 1985).

*Codification Rule: Pre-copstruction Ban (50 FR
28702, July 15, 1985).

*Generators of 100 to 1,000 kg of hazardous waste
(51 FR 10146, March 24, 1986).

List (Phase 1) of Hazardous Waste Constituents for
Groundwater Monitoring (52 FR 25942, July .9,
1987).

Identification and Usting of Hazardous Waste (52 FR
26012, July 10, 1987).

•Exception Reporting for Small Quantity Generators of
Hazardous Waste (52 FR 35894, September 23,
1987).

Analogous state authority/effective date
.4

Michigan Combined Laws, Section 299.528(4), June 4, 1992.

Rule 299.9205(5), November 19, 1991; 299.9207(3) and (15), 299.9212(8) and (3), and
299.9213(1) and (3), April 20, 1988; 299.9214, November 19, 1991; 299.9216(1) and
(2) and 299.9220, April 20, 1988; 299.9225 and 299.9504(1), (6H9), and (15), No-
vbmber 19, 1991; 299.9508(1). April 20, 1988; 299.9601(3) and (8) and 299.9614(1)
and (2), December 28, 1985; 299.9615(1) and (6), April 20 1988; 299.9616(1) and
(4) and 299.9617(1) and (3), December 28, 1985; 299.9618(1) and (2), Apr1l 20,
1985; 299.9619(1) and (6), November 19, 1991; 299.9623(3) and (4), April 20, 1988;
299.9626(6) and (7); December 28, 1985; 299.11003(1)(h), (k), (I), (n), and (p), No-
vember 19, 1991.

Rule 299.9304(2). April 20, 1988; 299.9308(1) and 299,9502(2), (3), (4), (5) and (11),
November 19, 1991; 299.9521 (1) and (6), April 20, 1988; 299.9601(1), December 28,
1985; 299.9608 and 299.9609, November 19, 1991; 299.9610, December 28, 1985;
299.11003(1)(1) and (p), November 19, 1991.

Michigan Comblned Laws, Sections 299.518, June 18, 1990; 299.521a, March 30,
1988; 299.522, June 4, 1992; Rule 299.9501 and 299.9502, November 19, 1991;
Rule 299.9503, February 15, 1989.

Rule 299.9107(q), April 20, 1988; 299.9205()-(5) and (7)-(11) and 299.9214(4), No-
vember 19, 1991; 299.9304(5) and, 299.9306(1), (4), (5) and (6), April 20, 1988;
299.9308(5) and (6), November 19,1991; 299.9409(1) and (3), December 28, 1985;
299.9502(2) and (11), November 19, 1991; 299.9503(1), February 15, 1989;,
299.11003(1)0) and (p), November 19, 1991. List (Phase 1) of Hazardous Waste
Rule 299.9504(1) and (15), November 19, Constituents for Groundwater 1991;
299.9508(1), April 20, 1988; Monitoring (52 FR25942, July 9,.299.9612(1) and (4)
and 1987) 299.11003(1)(m) and (p), November 19, 1991.

Rule 299.9504 (1) and (15), November 19, 1991; 299.9508(1), April 20, 1988; 299.9612
(1) and (4) and 299.11003 (1), (m) and (p), November 19, 1991.

Rule 299.9214(1)(c), 11119/91.

Rule 299,9308(3), (5) and (6), November 19. 1991.
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Federal requirement Analogous state authority/effective date

Uabilty Requirements for Hazardous Waste Facilities: Rule 299.9502(2) and (11), November 19, 1991; 299.9601(3) and (8), Corporate Guar-
Corporate Guarantee (52 FR 44314, November 18, ante (52 FR December 28, 1985; 299.9710(5) and (10) and 299.11003(l)(1) and (n),
1967). November 19, 1991.

*Codification Rule 2: Post-Closure Permits (52 FR Rule 299.9502(1), (8), (9), and (10), November 19, 1991.
45788, December 1, 1987).

Hazardous Waste Miscellaneous Units (52 FR 46946, Rule 299.9105(b) and (o) and 299.9504(1) and (15), November 19, 1991; 299.9508(1),
December 10, 1987). - April 20, 1988; 299.9605(1) and (2), 299.9609(1) and (5) and 299.9612(1), (3) and

(4), November 19, 1991; 299.9613(1) and (4), April 20, 1988; 299.9628(1) and (4),
November 19, 1991; 299.9702(1) and (2), April 20, 1988; 299.9710(2) and
299.11003(1)(b), (k), (I), and (p), November 19, 1991.

Technical Corrections; Identification of Hazardous Rule 299.9224, 299.9225, and 299.11003 (1)(h), November 19, 1991.
Waste (53 FR 13382, April 22, 1988).

*Identification and Listing of Hazardous Waste; Tech- Rule 299.9205(5) and (7), November 19, 1991.
nical Correction (53 FR 27162, July 19, 1988).

Hazardous Waste Mscellaneous Units; Standards Ap- Rule 299.9504(1) and (15) and 299.11001(1)(p), November 19, 1991.
plicable to Owners and Operators (54 FR 615, Jan-
uary 9, 1989).

*Indicates HSWA Requirement.

EPA shall administer any RCRA
hazardous waste permits, or portions of
permits, that contain conditions based
upon the Federal program provisions for
which the State is applying for
authorization and which were issued by
EPA prior to the effective date of this
authorization. EPA will suspenfi
issuance of any further permits under
the provisions for which the State is
being authorized on the effective date of
this authorization. EPA has previously
suspended issuance of permits for the
other provisions on October 30, 1986;
January 23, 1990; and June 24, 1991. the
effective dates of Michigan's final
authorizations for the RCRA base
program and for the Non-HSWA Cluster
I, Cluster H, and Cluster III revisions.

Michigan is not authorized to operate
the Federal program on Indian lands.
This authority remains with EPA unless
provided otherwise in a future statute or
regulation.

C. Decision

I conclude that Michigan's
application for program revision meets
all the statutory and regulatory
requirements established by RCRA.
Accordingly, Michigan is granted final
authorization to operate its hazardous
waste program as revised. Michigan
now has responsibility for permitting
treatment, storage, and disposal
facilities within its borders and carrying
out other aspects of the RCRA program
described in its revised program
application, subject to the limitations of
the HSWA. Michigan also has primary
enforcement responsibilities, although
EPA retains the right to conduct
inspections under section 3007 of RCRA
and to take enforcement actions under
sections 3008, 3013, and 7003 of RCRA.

D. Incorporation by Reference
EPA incorporates by reference

authorized State programs in 40 CFR
part 272 to provide notice to the public
of the scope of the authorized program
in each State. Incorporation by reference
of these revisions to the Michigan
program will be completed at a later
date.

Compliance With Executive Order
12291

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Certification Under the Regulatory
Flexibility Act

Pursuant to the provisions of 5 U.S.C.
605(b). I hereby certify that this
authorization will not have a significant
economic impact on a substantial
number of small entities. This
authorization effectively suspends the
applicability of certain Federal
regulations in favor of Michigan's
program thereby eliminating duplicative
requirements for handlers of hazardous
waste in the State. It does not impose
any new burdens on small entities. This
rule, therefore, does not require a
regulatory flexibility analysis.

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., Federal agencies
must consider the paperwork burden
imposed by any information request
contained in a proposed rule or a final
rule. This rule will not impose any
information requirements upon the
regulated community.

List of Subjects in 40 Part 271

Administrative practice and
procedure, Confidential business
information, Hazardous materials

transportation, Hazardous waste, Indian
lands, Intergovernmental relations,
Penalties, Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of sections 2002(a) 3006, and
7004(b) of the Solid Waste Disposal Act as
amended (42 U.S.C. 6912(a), 6926 and
6974(b).

Dated: September 17, 1993.
Wiliiam E. Mno,
Acting Regional Administrator.
[FR Doc. 93-24184 Filed 9-30-93; 8:45 am]
DILLING CODE $540-P

FEDERAL COMMUNICATIONS

COMMISSION

47 CFR Part 1
iDA 93-1126]

Complaints, Applications, Tariffs, and
Reports Involving Common Carriers
AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Federal Communications
Commission amended its rules
regarding procedures for providing
documents to the Commission's Copy
Contractor. This modification to the
Commission's rule will require that all
parties filing petitions seeking
suspension or rejection of new tariff
filings or any provision thereof provide
one of the four copies of each petition
or pleading directly to the Commission's
current contractor. This rule change will
permit the Commission's copy
contractor to provide information to the
public in an efficient and expedient
basis.
EFFECTIVE bATE: October 1, 1993,
FOR FURTHER INFORMATION CONTACT:
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William Cline, Records Management
Division, (202) 632-7513.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Memorandum Opinion
and Order adopted September 14, 1993
and released September 22, 1993
amending part I of the Commission's
Rules. The Commission modified its
rules pertaining to the filing of petitions
seeking suspension or rejection of new
tariff filings or any provision thereof,
and any pleadings associated with the
petitions. Pursuant to the Commission's
rules, parties are required to file an
original and four copies of any such
petition or pleading with the
Commission. To improve service to the
public, the Commission is amending its
rule to require that all parties filing
petitions seeking suspension or
rejection of new tariff filings or any
provision thereof provide one of the
four copies of each petition or pleading
directly to the Commission's current
copy contractor as follows: Copy
Contractor, room 246, 1919 M Street,
NW.. Washington, DC 20554.

The original and remaining three
copies of any document shall continue
to be filed with the Secretary, FCC,
room 222, 1919 M Street, NW.,
Washington, DC 20554. In addition,
parties shall continue to simultaneously
serve separate copies upon the Chief,
Common Carrier Bureau. the Chief,
Tariff Division, and the publishing
carrier or petitioner.

List of Subjects in 47 CFR Part I
Administrative practice and

procedure, Communications common
carriers, Reporting and recordkeeping
requirements.
Federal Communications Commission.
Andrew S. Fish,
Managing Director.

Amendatory Text
Part 1 of chapter I of title 47 of the

Code of Federal Regulations is amended
as follows:

PART 1-PRACTICE AND
PROCEDURE

1. The authority citation for part I
continues to read as follows:

Authority: Secs. 4,303, 48 Stat. 1066.
1082. as amended; 47 U.S.C. 154. 303:
Implement 5 U.S.C. 552 and 21 U.S.C. 853a,
unless otherwise noted.

2. Section 1.773 is amended by
revising paragraphs (a)(4) and (b)(3) to
read as follows:

g 1.773 Peftae for suepenaio or
relecon of new sW fWinge

(a) * * *

(4) Copies, service. An original and
four copies of each petition shall be
filed with the Commission, as follows:
the original end three copies must be
filed with the Secretary, FCC, room 222,
1919 M Street, NW., Washington, DC
20554; one copy must be delivered
directly to the Commission's Copy
Contractor, room 246, 1919 M Street.
NW.. Washington, DC 20554.
Additional, separate copies shall be
served simultaneously upon the Chief,
Common Carrier Bureau; and the Chief.
Tariff Division. Petitions seeking
investigation, suspension, or rejection of
a new or revised tariff filing made on
less than 15 days notice shall be served
either personally or via facsimile on the
filing carrier. If a petition is served via
facsimile, a copy of the petition must
also be sent to the filing carrier via first
class mail on the same day of the
facsimile transmission. Petitions seeking
investigation, suspension, or rejection of
a new or revised tariff filing made on 15
or more days notice may be served on
the filing carrier by mail.(b) * * *

(3) Copies, service. An original and
four copies of each reply shall be filed
with the Commission, as follows: The
original and three copies must be filed
wi the Secretary, FCC, room 222, 1919
M Street. NW., Washington, DC 20554;
one copy must be delivered directly to
the Commission's Copy Contractor,
room 246, 1919 M Street, NW.,
Washington. DC 20554. Additional.
separate copies shall be served
simultaneously upon the Chief
Common Carrier Bureau; the Chief,
Tariff Division; and the petitioner.
Replies may be served upon petitioner
personally, by mail or via facsimile.
(FR Doc. 03-24091 Filed 9-30-93; 8:45 am)
BI*LNO CODE 712401-M

47 CFR Part 15

[GEN Docket No. 92-152; FCC 93-421]

Harmonization of Digital Device
Standards With International
Standards

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document adopts
revisions to the technical standards for
digital devices, permitting the
manufacturers of these devices to
demonstrate compliance with either the
FCC requirements or the international
standards for radio frequency (RF)
emissions. The international standards
were developed by the International

Special Committee on Radio
Interference (CISPR) and are used in
many other countries, most notably the
European Community countries.
Harmonization of the standards will
permit products manufactured for sale
within the U.S. to be marketed to those
countries following the CISPR
specifications with minimal additional
testing and product design
modifications.
DATES: This final rule is effective
October 1, 1993.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 1,
1993.
FOR FURTH4ER INFORMATION CONTACT:
John A. Reed. Office of Engineering and
Technology, (202) 653-7313.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Report
and Order in ET Docket 92-152, FCC
93-421, adopted August 20, 1993 and
released September 17, 1993. The
complete text of this Report and Order
is available for inspection and copying
during normal business hours in the
FCC Dockets Branch (room 230), 1919 M
Street NW., Washington, DC. and also
may be purchased from the
Commission's copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 2100 M Street
NW., suite 140, Washington, DC 20037.

Paperwork Reduction

The proposed amendments will not
modify the information collection
requirements contained in the current
regulations.

Summary of the Report and Order

3. In the Report and Order in this
proceeding, the Commission amended
part 15 of its rules to permit the
manufacturers of digital devices to
demonstrate compliance with either the
existing FCC requirements or the
international standards for radio
frequency (RF) emissions. These
international standards were developed
by the Interneonel Special Committee
on Radio Interference (CISPR) and are
contained In CISPR Pub. 22, as
amended. The objective of this action is
to ensure that U.S. manufacturers have
reasonable opportunities to complete
fairly and effectively in the international
marketplace. Harmonization of the
standards will permit products
manufactured for sale within the U.S. to
be marketed in those countries
following the QSPR specifications with
minimal additional testing and product
design modification while, at the same

51247



51248 Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Rules and Regulations

time, satisfying the Commission's
interference control objectives.

2. Part 15 of the Commission's rules
governs the operation of RF devices
without an individual license. Digital
devices, such as computers, generate
and use RF energy. These devices are
subject to the provisions in part 15.
However, the standards in part 15 apply
only to products used in the United
States. Many other countries, most
notably the European Community
countries, are in the process of requiring
digital devices to comply with standards
developed by CISPR for controlling
interference. CISPR is a voluntary
standards-making organization under
the auspices of the International
Electrotechnical Commission (IEC).
CISPR adopts recommendations for
limits and methods of measurement to
control radio interference.

3. The following CISPR standards are
incorporated by reference into part 15:
First Edition of CISPR Pub. 22 (1985),
"Limits and Methods of Measurement of
Radio Interference Characteristics of
Information Technology Equipment,"
and the associated Draft International
Standards adopted by CISPR, published
as documents CISPR/G (Central Office)
2, CISPR/G (Central Office) 5, CISPR/G
(Central Office) 9, CISPR/G (Central
Office) 11, CISPR/G (Central Office) 12,
CISPR/G (Central Office) 13, and CISPR/
G (Central.Office) 14. To accommodate
future, minor changes to the CISPR
standards, differing by no more than a
few dB, the Commission's Chief
Engineer will issue a Public Notice, to
be published in the Federal Register,
identifying the changes and requesting
comments. The Chief Engineer is
delegated authority to adopt the changes
into the regulations if the comments
responding to the Public Notice are
favorable. More significant
modifications to the CISPR standards
will be implemented through a formal
rulemaking proceeding.

4. Intermixing between the FCC
standards and the CISPR standards is
not permitted. However, testing to
demonstrate compliance with the CISPR
standards must be performed using
American National Standards Institute
(ANSI) C63.4-1992, "Methods of
Measurement of Radio-Noise Emissions
from Low-Voltage Electrical and
Electronic Equipment in the Range of 9
kHz to 40 GHz," as detailed in 47 CFR
15.31(a)(6). Further, the Commission
retained the limits for RF emissions
above 1000 MHz, where required under
47 CFR 15.33, but permitted emissions
above 1000 MHz to be measured at the
same test distances used below 1000
MHz.

5. Because of differences in power
line voltages and frequencies, digital
devices designed to be marketed within
the U.S. and within countries following
the CISPR staridards use different power
supplies or use a single power supply
designed to operate in several modes,
i.e., function at different power line
voltages and frequencies. The
Commission noted that the operation of
a device with different power supplies,
or with a single power supply with
different operating modes, can
significantly affect the levels of RF
emissions conducted onto the AC power
lines. Accordingly, tests to determine
the levels of RF emissions conducted
onto the AC power lines must be
performed with each power supply that
will be Installed in the equipment when
marketed within the U.S. or, when a
power supply can operate in different
modes, with the digital device operating
in each mode suitable for connection to
the U.S. AC power service. Power
supplies are not, however, a primary
cause of radiated emissions. Thus, some
relief from multiple testing with
different power supplies can be
provided when testing to show
compliance with the limits on RF
emissions radiated from the device.
Initial pre-test scans for compliance
with radiated emissions limits shall be
conducted with all power supplies and
operating modes planned to be
employed. The full tests for radiated
emissions shall be performed using the
power supply or operating mode that
results in the highest levels of radiated
emissions, even if that power supply or
operating mode Is not the one designed
for use within the U.S. We will, of
course, also permit digital devices to be
tested using only the power supply or
operating mode designed for use within
the U.S.

6. In a separate matter, the
Commission also amended part 15 of its
rules to incorporate the standards in the
digital device measurement procedures
regarding AC power line conducted
emissions. For any part 15 devices,
including non-digital devices, when the
difference between the conducted
emission levels measured with a quasi-
peak detector and with an average
detector is 6 dB or greater, a 13 dB
allowance may be added to the part 15
power line conducted limit.

7. Final Regulatory Flexibility
Analysis Statement: Pursuant to the
Regulatory Flexibility Act of 1980, 5
U.S.C. 605, our final analysis is as
follows:

I. Need for and purpose of this action:
This action permits manufacturers of
digital devices to comply with the
Commission's equipment verification or

certification requirements by
demonstrating that a device complies
with either the current part 15 standards
or the standards in CISPR Pub. 22. The
ability to use the CISPR standards for
compliance with both domestic and
international requirements facilitates
the international marketing of digital
devices by reducing testing and
equipment design burdens.

II. Summary of issues raised by the
public comments in response to the
Initial Regulatory Flexibility Analysis:
Tandy, the only party submitting
comments in response to the Initial
Regulatory Flexibility Analysis,
supports the proposals set forth in the
Notice. It indicates that: (1) U.S.
manufacturers, whether large or small,
who do not market outside the U.S.
would suffer no negative impact if the
Commission accepts the CISPR
standards for digital devices as an
alternative to the part 15 standards; (2)
harmonization of the standards for
digital devices may facilitate the entry
of small businesses into the global
marketplace, particularly the European
Community markets: and. (3) the
reduction in design and testing costs
resulting from these changes to the rules
could be the impetus for the entry of
smaller U.S. businesses into foreign
markets.

III. Significant alternatives considered
and rejected: All of the commenting
parties support harmonization of the
standards with those in CISPR Pub. 22.
Several commenting parties disagree on
the version of the CISPR standard and
the test procedure that should be
employed. We are adopting the version
that is expected to be adopted by CISPR,
reducing the probability that our
regulations must be modified in the near
future, and are providing the Chief
Engineer with delegated authority to
make.minor changes to the standards
following notice to the public with
opportunity for comment.

8. In accordance with the above
discussion and pursuant to the authority
contained in Sections 4(i), 301, 302.
303(e), 303(f), 303(r), 304 and 307 of the
Communications Act of 1934, as
amended, it is ordered that part 15 of
the Commission's Rules and Regulations
is amended as set forth below. These
rules and regulations are effective upon
publication in the Federal Register. It is
further ordered that this proceeding is
terminated.

List of Subjects in 47 CFR Part 15

Computer technology, Incorporation
by reference, Reporting and
recordkeeping requirements.
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Rule Changes

Title 47 of the Code of Federal
Regulations, part 15, is amended as
follows:

PART 15-RADIO FREQUENCY
DEVICES

1. The authority citation for part 15
continues to read as follows:

'Authority: Secs. 4. 302, 303, 304 and 307
of the Communications Act of 1934, as
amended, 47 U.S.C. 154, 302, 303, 304 and
307.

2. Section 15.31 is amended by
adding a note after paragraph (a)(6)(iii)
to read as follows:

5 15.31 Measurement standa'ds.
(a) *

(6) * * *(iii) * • 
*

Note: Digital devices tested to show
compliance with the provisions of
§§ 15.107(e) and 15.109(g) must be tested
following the ANSI C63.4 procedure
described in paragraph (a)(6) of this section.

3. Section 15.107 is amended by
redesignating paragraph (d) as
paragraph (), and by adding new
paragraphs (d) and (e), to read as
follows:

915.107 Conducted limits.

(d) The following option may be
employed if the conducted emissions
exceed the limits in paragraph (a) or (b)
of this section, as appropriate, when
measured using instrumentation
employing a quasi-peak detector
function: if the level of the emission
measured using the quasi-peak
instrumentation is 6 dB, or more, higher
than the level of the same emission
measured with instrumentation having
an average detector and a 9 kHz
minimum bandwidth, that emission is
considered broadband and the level
obtained'with the quasi-peak detector
may be reduced by 13 dB for

comparison to the limits. When
employing this option, the following
conditions shall be observed:

(1) The measuring instrumentation
with the average detector shall employ
a linear IF amplifier.

(2) Care must be taken not to exceed
the dynamic range of the measuring
instrument when measuring an
emission with a low duty cycle.

(3) The test report required for
verification or for an application for a
grant of equipment authorization shall
contain all details supporting the use of
this option.

(e) As an alternative to the conducted
limits shown in paragraphs (a) and (b)

of this section, digital devices may be
shown to comply with the standards
contained in the First Edition of
International Special Committee on
Radio Interference (CISPR) Pub. 22
(1985). "Limits and Methods of
Measurement of Radio Interference
Characteristics of Information
Technology Equipment," and the
associated Draft International Standards
(DISs) adopted in 1992 and published
by the International Electrotechnical
Commission as documents CISPR/G
(Central Office) 2, CISPR/G (Central
Office) 5, CISPR/G (Central Office) 9,
CISPR/G (Central Office) 11, CISPR/G
(Central Office) 12, CISPR/G (Central
Office) 13, and CISPR/G (Central Office)
14. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies of
these CISPR publications may be
purchased from the American National
Standards Institute (ANSI), Sales
Department, 11 West 42nd Street, New
York, NY 10036, (212) 642-4900. Copies
may also be inspected during normal
business hours at the following
locations: Federal Communications
Commission, 2025 M Street, NW., Office
of Engineering and Technology (room
7317), Washington, DC, and Office of
the Federal Register, 800 N. Capitol
Street, NW., suite 700, Washington, DC.
In addition:

(1) The test procedure and other
requirements specified in this part shall
continue to apply to digital devices.

(2) If the conducted emissions are
measured to demonstrate compliance
with the alternative standards in this
paragraph, compliance must also be
demonstrated with the radiated
emission limits shown in § 15.109(g).

4. Section 15.109 is amended by
revising the last sentence of paragraph
(e), and by adding a new paragraph (g),
to read as follows:

515.109 Radlatedemission limits.

(e) * * a At frequencies above 30
MHz, the limits in paragraph (a), (b) or
(g) of this section, as appropriate,
continue to apply.

(g)As an alternative to the radiated
emission limits shown in paragraphs (a).
and (b) of this section, digital devices
may be shown to comply with the
standards contained in the First Edition
of CISPR Pub. 22 (1985), "Limits and
Methods of Measurement of Radio
Interference Characteristics of
Information Technology Equipment,"
and the associated Draft International

Standards (DISs) adopted in 1992 and
published by the International
Electrotechnical Commission as
documents CISPR/G (Central Office) 2,
CISPR/G (Central Office) 5, CISPR/G
(Central Office) 9. CISPR/G (Central
Office) 11, CISPR/G (Central Office) 12,
CISPR/G (Central Office) 13, and CISPR/
G (Central Office) 14. This incorporation
by reference was approved by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Copies of these CISPR
publications may be purchased from the
American National Standards Institute
(ANSI), Sales Department. 11 West 42nd
Street, New York, NY 10036, (212) 642-
4900. Copies may also be inspected
during normal business hours at the
following locations: Federal
Communications Commission, 2025 M
Street, NW., Office of Engineering and
Technology (room 7317), Washington,
DC, and Office of the Federal Register,
800 N. Capitol Street, NW., suite 700,
Washington, DC. In addition:

(1) The test procedure and other
requirements specified in this part shall
continue to apply to digital devices.

(2) If, in accordance with § 15.33 of
this part, measurements must be
performed above 1000 MHz, compliance
above 1000 MHz shall be demonstrated
with the emission limit in paragraph (a)
or (b) of this section, as appropriate.
Measurements above 1000 MHz may be
performed at the distance specified in
the CISPR 22 publications for
measurements below 1000 MHz
provided the limits in paragraphs (a)
and (b) of this section are extrapolated
to the new measurement distance using
an inverse linear distance extrapolation
factor (20 dB/decade), e.g., the radiated
limit above 1000 MHz for a Class B
digital device is 150 uV/m, as measured
at a distance of 10 meters.

(3) The measurement distances shown
in CISPR Pub. 22, including
measurements made in accordance with
this paragraph above 1000 MHz, are
considered, for the purpose of
§ 15.31()(4) of this part. to be the
measurement distances specified in this
part.

(4) If the radiated emissions are
measured to demonstrate compliance
with the alternative standards in this
paragraph, compliance must also be
demonstrated with the conducted limits
shown in § 15.107(e).

5. Section 15.207 is amended by
redesignating paragraphs (b) and (c) as

aragraphs (c) and (d), respectively, and
y adding a new paragraph (b), to read

as follows:

915.207 Conducted limlts.

51249
II
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(b) The following option may be
employed if the conducted emissions
exceed the limits in paragraph (a) of this
section when measured using
instrumentation employing a quasi-peak
detector function: If the level of the
emission measured using the quasi-peak
instrumentation is 6 dB, or more, higher
than the level of the same emission
measured with instrumentation having
an average detector and a 9 kHz
minimum bandwidth, that emission is
considered broadband and the level
obtained with the quasi-peak detector
may be reduced by 13 dB for
comparison to the limits. When
employing this option, the following
conditions shall be observed:

(1) The measuring instrumentation
with the average detector shall employ
a linear IF amplifier.

(2) Care must be taken not to exceed
the dynamic range of the measuring
instrument when measuring an
emission with a low duty cycle.

(3) The test report required for
verification or for an application for a
grant of equipment authorization shall
contain all details supporting the use of
this option.
* * * * *

Federal Communications Commission.
LaVera F. Marshall,
Acting Secretary.
[FR Doc. 93-23887 Filed 9-30-93; 8:45 aml
BILUNG CODE 6712-01-U

47 CFR Parts 73 and 74
IDA 93-11591

Broadcast Services; Editorial
Amendments to the Rules

AGENCY: Federal Communications
Commission.
ACTION: Correcting amendments.

SUMMARY: This Order amends agency
regulations to correct certain editorial
errors in the Code of Federal
Regulations and to reflect recent
changes in the Commission's Rules in
order to make-these rules as accurate,
current, and efficient as possible.
EFFECTIVE DATE: October 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Rita McDonald, Policy and Rules
Division, Mass Media Bureau (202) 632-
5414.

SUPPLEMENTARY INFORMATION:

Background/Need for Correction
On October 1, 1993, the Office of the

Federal Register will issue the 1993
Code of Federal Regulations (CFR) for
Title 47. In order to make the new CFR
as accurate possible, we have reviewed

the 1992 edition and identified
outmoded and/or inconsistent
information. Accordingly, this Order
amends the Commission's Rules to
reflect additional changes to 47 CFR
parts 73 and 74. This Order makes no
substantive changes that impose
additional burdens or remove
provisions relied upon by licenses or
the public. Additionally, we believe that
these revisions will serve the public
interest. This information is amended as
part of the Agency's oversight function.

These amendments are implemented
by authority delegated by the
Commission to the Chief, Mass Media
Bureau. Because these amendments
only interpret and clarify the existing
language of parts 73 and 74, prior notice
of rule making is not required. 47 CFR
Section 1.412(c). For this same reason,
these amendments may become
effective upon publication in the
Federal Register. 47 CFR Section
1.427(b). Because a general notice of
proposed rule making is not required,
the Regulatory Flexibility Act does not
apply.

List of Subjects in 47 CFR Parts 73 and
74

Radio broadcasting, Television
broadcasting.

PART 73-RADIO BROADCAST
SERVICES

Accordingly, 47 CFR parts 73 and 74
are amended by making the following
corrections:

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334

2. The Alphabetical Index at the end
of Part 73 is amended by adding two
new listings to read as follows:

Alphabetical Index-Part 73
* * * * *

Hard Look Deficiencies and
Amendments (as modified) (FM)-
73.3522(a)(6)

* * * * *

Minimum Filing Requirement (FM)-
73.3564(a)

* * * * *

§73.202 [Amended]

3.The Table of Allotments 73.202(b) is
amended by revising the spelling of
"Owasso" (Michigan) to "Owosso".

* 73.520 [Redesignated as § 73.672]

4. Section 73.520 is redesigned as
Section 73.672.

§73.614 [Amended]
5. Section 73.614 is amended by

removing the asterisks at the end of the
first equation following paragraph (b)(1)

573.682 [Amended)

6. Section 73.682 is amended by
removing Schedule I.

7. Section 73.1635 is amended by
revising the last sentence in paragraph
(a)(4) to read as follows:

573.1635 Special temporary
authorizations (STA).

(a) * *
(4) * * * The permittee or licensee

must demonstrate that any further
extensions requested are necessary and.
that all steps to resume normal
operation are being undertaken in an
expeditions and timely fashion.
a * a a a

8. Section 73.3522(a)(6) is amended
by revising the bracketed information
starting at the fourth sentence to read as
follows:

§73.3522 Amendment of applications.
(a) a a a
(6) a a a [For minimum filing

requirements see § 73.3564(a). Examples
of tender defects appear at 50 FR 19936
at 19945-46 (May 13, 1985), reprinted
as Appendix D. Report and Order, MM
Docket No. Docket No. 91-347, 7 FCC
Red 5074, 5083-88 (1992). For examples
of acceptance defects see 49 FR
47331.1* * a
a * * a a

§73.3545 (Amended]
9. Section 73.3545 is amended by

removing the reference to "section
325(b)" in the first sentence and adding
"section 325(c)" in its place.

573.3555 (Amended]
10. Section 73.3555 is amended by

removing the phrase "FM commercial
stations" in paragraph (a)(1)(ii) and
adding "2 FM commercial stations" in
its place, and by removing the reference
to "a proxy for each data." in the note
following paragraph (a)(1)(ii) and
adding in its place "a proxy for such
data."

11. Section 73.3 564 is amended by
revising the first sentence in paragraph
(a)(2) to read as follows:

§73.3564 Acceptance of applications.

(a) * * *

(2) The application must not omit
more than 3 of the second tier items
specified in Appendix C,. Report and
Order, MM Docket No. 91-347, 7 FCC
Red 5074, 5081-82 (1992).* a a
a a a a a
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173.3580 [Amended]
12. Section 73.3580 is amended by

removing the reference to "section
325(b)" in the first sentence of
paragraph (a)(6). and adding "section
325(c)" in its place.

7S.3594 [Amended]
13. Section 73.3594 is amended by

removing the reference to "section
325(b)" in the first sentence of
paragraph (a)(2), and adding "section
325(c)" in its place.

PART 74--EXPERIMENTAL,
AUXILIARY, AND SPECIAL
BROADCAST AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

14. The authority citation for part 74
continues to read as follows:

Authority: Sections 4, 303, 48 Stat. 1066
as amended, 1082, as amended; 47 U.S.C 154,
303, unless otherwise noted.

674.602 [Amended]
15. Section 74.602(e) is amended by

moving the reference to "broadcast
network-work entities" and adding
"broadcast network entities" in its
place.

§74.637 [Amended]
16. The table at the end of § 74.637 is

amended by removing the reference to
"20" under the column headed
"Maximum authorized bandwidth
(MHz)" and adding "25" under that
same column in its place.

Federal Communications Commission,
Roy 1. Stewart
Chief, Mass Media Bureau.
[FR Doc. 93-24161 Filed 9-30-93; 8:45 am)
SNAMU CODE V12--

47 CFR Part 90

[PR Docket No. 90-481; FCC 93-4111

Construction, Ucenslng, and
Operation of Private Land Mobile
Radio Stations

AGENCY: Federal Communications
Commission.
ACTION: Final rule; petitions for
reconsideration.

SUMMARY: The Commission adopted a
Memorandum Opinion and Order
dealing with petitions for
reconsideration of the Report and Order
in this proceeding. The petitions
addressed various aspects of the Report
and Order primarily relating to the
finder's preference program, which was
established by the Report and Order.
The Commission also, on its own
motion, modified and clarified certain

of the rules adopted in the Report and
Order to Improve private land mobile
radio services to the public.
EFFECTIVE DATE: October 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Peter Daronco, Rules Branch, Private
Radio Bureau, (202) 632-7125.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's
Memorandum Opinion and Order, PR
Docket No. 90-481, FCC 93-411,
adopted August 20, 1993, and released
September 13, 1993. The full text of this
Commission decision is available for
inspection and copying during normal
business hours In the FCC Dockets
Branch, room 230, 1919 M Street NW.,
Washington. DC. The complete text may
be purchased from the Commission's
copy contractor, ITS, Inc., 2100 M Street
NW., suite 140, Washington, DC 20037,
telephone (202) 857-3800.

Summary of Memorandum Opinion
and Order

1. In the Report and Order in PR
Docket No. 90-481, 56 FR 65857
(Decqmber 19, 1991), the Commission
modified and clarified various
compliance and licensing rules in the
Private Land Mobile Radio Services.
The Report and Order, in parts pertinent
to the petitions for reconsideration,
established a new "two-month"
database-deletion policy to make
frequencies encumbered by expired
licenses available for reassignment more
rapidly. The Report and Order also
specified that frequency coordinators
may not recommend a channel
associated with an expired license for
an application received before the
Commission made the channel available
by deleting the expired license from the
database. The one exception to this
policy allowed a coordinator to
recommend a channel for an application
submitted prior to the deletion of the
license associated with that channel
from the database if the applicant did
not specify a particular channel but
Instead relied on the coordinator to
select a.channel. The Report and Order
also established a finder's preference
program to give an incentive to
individuals to assist the Commission in
recovering unused channels. The Report
and Order also sheltered certain public
safety channels from the finder's ,
program, specified eligibility criteria to
receive a finder's award, and indicated
that a preference may only be awarded
for identified violations of the
Commission's construction and
operation rules.

2. The Associated Public-Safety
Communications Officers, Inc. (APCO).
the Industrial Telecommunications

Association, Inc. (ITA) and the National
Association of Business and Educational
Radio, Inc. (NABER) petitioned the
Commission to reconsider certain
aspects of the Report and Order.

3. ITA. in Its petition for
reconsideration, contends that the
exception for applicants not specifying
a channel should be eliminated because
it is unworkable and would be abused
to the detriment of more diligent
applicants that monitor the
Commission's database and submit an
application for a specific channel upon
observing that that channel has become
available. On reconsideration, the
Commission granted ITA's request and
deleted the exception so that all
applications will be treated the same. In
so doing, the Commission decided to
allow frequency coordinators to select a
channel associated with an expired
license for recommendation to the
Commission before the channel is
actually available on the database,
provided that such coordinator
identifies the call sign of the license that
it expects to be deleted at the time the
Commission receives the application.
The Commission noted, however, that it
will deny any application for a channel
it receives before such channel Is
available.

4. APCO, in its petition for
reconsideration, asks the Commission to
clarify that the finder's preference rules
exempt all public safety channels below
800 MHz vacated by licensees migrating
to 821-824/866-869 MHz channels
pursuant to a Regional Safety Plan. The
Commission declined to adopt APCO's
interpretation but clarified that 821-
824/866-869 MHz channels and public
safety channels below 800 MHz actually
listed in the applicable Regional Plan
are generally exempt from the finder's
program.

5. ITA also contends that the
Commission should delete the second
public safety-related restriction to the
finder's program, which provides that
800 MHz Public Safety Pool channels
occupied by Public Safety Pool eligibles
may only be targeted by other 800 Mliz
Public Safety Pool eligibles. The
Commission concluded that ITA
presented no new arguments on
reconsideration to warrant changing this
determination.

6. ITA also asked that the Commission
extend the scope of the finder's program
to include violations of loading rules by
some 800 MHz stations. The
Commission declined to adopt ITA's
request at this time because the program
is relatively new and the Commission
would need more experience in
implementing the finder's program
before extending the scope of the

stist
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program to additional areas. The
Commission also noted that the Report
and Order granted the Private Radio
Bureau authority to extend the program
in the future if it determines that the
burden of additional requests could be
absorbed and the public interest would
be served.

7. ITA and NABER asked the
Commission to clarify whether a
preference award guarantees a
successful finder licensing at a site other
than the target's. The Commission
clarified that relocation of the
channel(s) or modification of the
operating parameters, such as Effective
Radiated Power, are not part of a
finder's preference. The Commission,
noting that finders are not applicants,
also rejected NABER's request to require
finders to submit their requests to
frequency coordinator(s).

8. The Commission also clarified that
finders cannot target expired licenses
and that a successful finder has 90 days
from the date of its award letter to file
an acceptable application with the
Commission, not a frequency
coordinator. The Commission has also
modified its rules so that (1) nonfeeable
correspondence related to the program
must be addressed to Federal
Communications Commission, Finder's
Preference Program, 1270 Fairfield
Road, Gettysburg, PA 17325-7245, (2)
finders will generally have one
opportunity to resubmit a request
returned for correction(s), (3) finders
must file with the Commission an
original plus three copies of the request
and neednot serve the target licensee,
and (4) target licensees filing a response
to a finder's request must file with the
Commission an original and two copies
of its response, and serve a complete
copy on the finder.

Final Regulatory Flexibility Analysis
The Commission prepared a Final

Regulatory Flexiblity Analysis for the
Report and Order. The rules adopted in
this Memorandum Opinion and Order
will not materially modify the effect of
the instant proceeding on small
businesses.

List of Subjects in 47 CFR Part 90
Administrative practice and

procedure, Radio.

Amendatory Text
Part 90 of Chapter I of Title 47 of the

Code of Federal Regulations is amended
as follows:

PART 90-PRIVATE LAND MOBILE "
RADIO SERVICES

1. The authority citation for part 90
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303 and
332, unless otherwise noted.

2. Section 90.173 is amended by
revising paragraph k) to read as follows:

190.173 Policies governing the
assignment of frequencies.

(k) Notwithstanding any other
provisions of this part, any eligible
person may seek a dispositive
preference for a channel assigned on an
exclusive basis in the 220-222 MHz,
470-512 MI-Iz, and 800/900 MHz bands
by submitting information that leads to
the recovery of channels in these bands.
Recovery of such channels must result
from information provided regarding the
failure of existing icensees to comply
with the provisions of §§ 90.155, 90.157,
90.629, 90.631 (e) or (f), or 90.633 (c) or
(d).

(1) Eligibility for preference. A finder
must be eligible to be a licensee in the
private land mobile radio services and
must be eligible to be licensed in the
Service, Category or Pool, as applicable,
of the channels targeted by its request
on either a primary basis or through
intercategory sharing-except a finder's
preference for 800 MHz Public Safety
Category channels authorized to 800
MHz Public Safety Category licensees
shall only be available to 800 MHz
Public Safety Category eligibles.

(2) Timeliness of finder's request and
application. The Commission shall
dismiss without action all untimely
finder's requests. A preference request
based on a construction or placed-in-
operation violation and filed less than
180 days after the construction deadline
of the target license is considered
untimely. A request targeting a license
under Commission review or
investigation is also considered
untimely. A finder awarded a preference
must file an application for the targeted
channel(s) with the Commission within
90 days of the date the preference is
awarded; the finder shall lose its
preference if it does not timely file and
prosecute such application. Where more
than one finder obtains a preference for
the same channel(s), the Commission
will grant the license to operate on the
channel(s) to one of these applicants
through its random selection
procedures. See § 1.972 of this chapter.
Preferences are not assignable or
transferable except under the same
standards provided for involuntary
assignment or transfer of certain
authorizations. See § 1.924(c) of this
chapter.

(31 Contents of request. The finder's
preference request (the original and
three (3) complete copies) shall be filed

with the appropriate fee at the following
address: Federal Communications
Commission, Feeable Correspondence,
P.O. Box 358305, Pittsburgh, PA 15251-
5305. See § 1.1102(14) of this chapter for
fee requirements (including the use of
fee Form 155). All finder's program
correspondence not requiring payment
of a fee shall be addressed to: Federal
Communications Commission, Finder's
Preference Program, 1270 Fairfield
Road, Gettysburg, PA 17325-7245. The
finder shall state that it is requesting a
preference. The request shall contain
detailed information to establish a
prima facie violation including: the
name and address of the licensee
allegedly violating the applicable rules;
the licensee's call sign(s), frequencies,
and the authorized station location(s);
the Commission's rule(s) that the
licensee is allegedly violating including
the dates or benchmarks the licensee
has failed to meet; and a detailed
statement as to the specific basis for the
finder's knowledge that the licensee is
violating the rules specified in this
section. All preference requests shall be
in the form of a sworn affidavit or a
declaration dated and subscribed by the
finder and any other declarant as true
and under penalty of perjury as set forth
in § 1.16 of this chapter.

(4) Processing of request. Requests
containing general and conclusory
statements shall be dismissed
summarily; requests that do not state a
prima facie violation shall also be
dismissed. A request returned to the
applicant for correction shall be
processed in its original position in the
processing line if the corrected request
is resubmitted to the Commission
within 60 days of the date of the return
notice. If the Commission determines
that a request has met all procedural
requirements and has stated a prima
facie violation, the Commission shall
forward the request to the target
licensee's address of record for the
subject license and to any "last known
address" provided by the finder. The
target licensee may then file a response;
any such response (an original and two
copies) must be filed within 30 days of
the date of the Commission's letter
unless such letter specifies a different
time period. The target licensee shall
serve a complete copy of its response on
the finder. See § 1.47 of this chapter.

(5) Consensual preference requests.
The dispositive preference provided for
in this subsection also maybe awarded
to any person who arranges for an
existing licensee to voluntarily request
license cancellation because the
licensee anticipates that it will be
unable to timely construct and place its
licensed facilities in operation. See
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§§90.155, 90.629,90.631 (a) and (f).
90.633 (c) and (d). In the instance of
such consensual preference requests,
both the finder and licensee must certify
that they have not and will not give or
receive any direct or ndirect
compensation in connection with the
requested license cancellation, and the
finder must assume the former
licensee's deadline for constructing and
placing the licensed facility in
operation.

(6) Public safety plans. The
Commission will not accept finders'
preference requests when the channels
sought are those encompassed by the
National Plan for Public Safety (the
821-8241866-869 MHz channels) or are
channels specifically identified in a
Regional Public Safety Plan(s) on file
with the Commission--unless the
preference request is accompanied by a
written statement from the relevant
Regional Planning Committee(s)
indicating that the request is not
inconsistent with the Region's Public
Safety Plan.
Federal Communications Commission.
William F. Caton,
Acting Secretary.
[FR Doc. 93-23785 Filed 9-30-93; 8:45 am]
BLLIG CODE 712-01-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric

Administration

50 CFR Part 301

[Docket No. 930219-3069; I.D. 092493A]

Pacific Halibut Fisheries

AGENCY: National Marine Fisheries
Service (NMFS). National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
ACTION: Closure of commercial halibut
fishing areas.

SUMMARY: The Assistant Administrator
for Fisheries, NOAA. on behalf of the
International Pacific Halibut
Commission (IPHC), publishes this in-
season action closing certain
commercial halibut fishing areas
pursuant to IPHC regulations approved
by the United States Government to
govern the Pacific halibut fishery. This
action is intended to enhance the
conservation of Pacific halibut stocks in
order to help rebuild and sustain them
at an adequate level in the northern
Pacific Ocean and Bering Sea.
EFFECTIVE DATE: September 22, 1993.
FOR FURTHER INFORMATION CONTACT:
Steven Pennoyer, Regional Director,
National Marine Fisheries Service,

Alaska Region, P.O. Box 21668, Juneau,
Alaska 99802, telephone 907-586-7221;
Rolland A. Schmitten, Regional
Director, National Marine Fisheries
Service, Northwest Region, 7600 Sand
Point Way, NE., Bldg. 1, Seattle,
Washington 98115. telephone 206-526-
6140; or Donald McCaughran, Executive
Director, International Pacific Halibut
Commission, P.O. Box 95009,
University Station, Seattle, Washington
98195, telephone 206-634-1838.

SUPPLEMENTARY INFORMATION: The IPHC.
under the Convention between the
United States of America and Canada
for the Preservation of the Halibut
Fishery of the Northern Pacific Ocean
and Bering Sea (signed at Ottawa.
Ontario, on March 2. 1953), as amended
by a Protocol Amending the Convention
(signed at Washington, DC, on March
29, 1979), has issued this in-season
action pursuant to IPHC regulations
governing the Pacific halibut fishery.
The regulations have been approved by
the Secretary of State of the United
States of America (58 FR 17791, April
6, 1993). On behalf of the IPHC, this in-
season action is published in the
Federal Register to provide additional
notice of its effectiveness, and to inform
persons subject to the in-season action
of the restrictions and requirements
established therein.

In-Season Action

1993 Halibut Landing Report No. 16

Areas 2C, 3A, and 3B Closed

The International Pacific Halibut
Commission has determined that the
catch limits for Areas 2C, 3A, and 3B
have been exceeded and these areas are
closed to commercial halibut fishing for
the remainder of 1993. Preliminary
landing estimates for 1993 are as
follows:

Catch Land-
limit Fishing IngsArea (millions peod (millions

of lbs.) of lbs.)

2C .............. 10.0 6/10-11 5.35
9/08-10 5.80

11.15
3A ............... 20.7 6/10-11 13.70

9/08-09 9.15
22.85

31 ............... 6.5 6/10-11 4.60
9/08-09 2.50

7.10

Area 2B Update

Canadian (Area 2B) halibut landings,
as of September 17, total 9.2 million
pounds from the 10.5 million pound
catch limit. This fishery will continue
until all Individual Vessel Quotas have

been taken, or October 31, whichever is
earlier.

Area 4E Update
The catch limit for Area 4E is 120,000

pounds. As of September 20, 53,000
have been taken: 23,000 pounds in the
southeast (Bristol Bay) portion and
30.000 pounds in the northwest (Nelson
Island/Nunivak Island) portion. This
fishery will close when the catch limit
is taken, or October 31, whichever is
earlier.

List of Subjects in 50 CFR Part 301

Fisheries, Treaties.

Dated: September 27. 1993.
David S.C
Acting Director Office of Fisheries
Conservation and Management. National
Marine Fisheries Service.
[FR Doc. 93-24112 Filed 9-27-93; 4:57 pm]
BILUNG CODE 11O-Z-*

50 CFR Part 675

[Docket No. 920944-2302; I.D. 092493B]

Groundfish of the Bering Sea and
Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
ACTION: Change in observer coverage.

SUMMARY: NMFS requires that all vessels
equal to or greater than 60 feet in length
overall (LOA) and all shoreside
processing facilities accommodate a
NMFS-certified observer while engaged
in fishing for, or receiving groundfish
from, Community Development Quotas
(CDQ) in the Bering Sea and Aleutian
Islands management area (BSAI) during
1993, except catcher vessels delivering
only unsorted codends to observed
motherships. This action is necessary to
monitor each allocated CDQ effectively.
EFFECTIVE DATE: 12 noon, Alaska local
time (A.l.t.), September 30, 1993, until
12 midnight, A.l.t., December 31, 1993.
FOR FURTHER INFORMATION CONTACT:
Martin Loefflad, Resource Management
Specialist, Fisheries Management
Division, NMFS. (907) 586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by the
Secretary of Commerce according to the
Fishery Management Plan for the
Groundfish fishery of the Bering Sea
and Aleutian Islands Area (FMP)
prepared by the North Pacific Fishery
Management Council under authority of
the Kagnuson Fishery Conservation and
Management Act. Fishing by U.S.
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vessels is governed by regulations
implementing the FMP at 50 CFR parts
620 and 675. Requirements for observer
coverage are contained in § 675.25. This
action implements a change in those
coverage requirements as authorized
under §§ 675.25(c)(1}{i) and (c)(2)(i).

The Director of the Alaska Region,
NMFS, is requiring all vessels equal to
or greater than 60 feet LOA and all
shoreside processing facilities to
accommodate a NMFS-certifled observer
while engaged in fishing for, or
receiving groundfish from CDQs, except
catcher vessels delivering only unsorted
codends to observed motherships.

Proposal of this change in observer
coverage requirements was published in
the Federal Register (58 FR 45878,
August 31, 1993) requesting public

comment. The public comment period
ended on September 15, 1993, and no
comments were received.

Classification

This action is taken under § 675.25
and is in compliance with E.O. 12291.

The Assistant Administrator for
Fisheries, NOAA, (AA) has determined,
under section 553(d)(3) of the
Administrative Procedure Act, that good
cause exists for waiving the 30-day
delayed effectiveness period for this
rule. CDQ fishing is currently taking
place without these mandatory coverage
requirements in place. Observer
coverage is needed to provide catch
information used as the basis for
monitoring these quotas. Without the
Information this coverage provides,

NMFS will not be able to track CDQ in
a manner that insures the quotas are not
exceeded. Therefore, the AA is waiving
the 30-day delayed effectiveness period
for this rule so that it may be effective
immediately to achieve the desired CDQ
management objective of harvesting
within the allotted quotas.

List of Subjects in 50 CFR Part 675
Fisheries, Reporting and

recordkeeping requirements.
Authority: 16 U.S.C. 1801 et seq.
Dated: September 27, 1993.

David S. Ctestin,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Dec. 93-24116 Filed 9-30-93; 8:45 am]
ILLING CODE 361@-2-U
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Friday. October 1, 1993

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

EXECUTIVE OFFICE OF THE

PRESIDENT

Office of Administration

5 CFR Part 2502

Freedom of Information Act
Regulations

AGENCY: Office of Administration,
Executive Office of the President
ACTION: Proposed rule.

SUMMARY: This proposed rule would
update the Freedom of Information Act
regulations to reflect changes in the
current organizational structure and
procedures of the Office of
Administration.
DATES: Comments must be submitted on
or before November 30, 1993.
ADDRESSES: All comments concerning
these proposed regulations should be
addressed to Bruce L. Overton, General
Counsel, Office of Administration,
Executive Office of the President, Old
Executive Office Building, Room 468,
Washington, DC 20503, (202) 395-2273.
FOR FURTHER INFORMATION CONTACT:
Stacia L Cropper, (202) 395-6963.
SUPPLEMENTARY INFORMATION: The Office
of Administration was created by
Executive Order 12028 and
Reorganization Plan No. 1 of 1977 and
charged with providing administrative
and support services to the Executive
Office of the President.

By this notice, the Office of
Administration is proposing
amendments to 5 CFR part 2502 to
reflect the current structure of the Office
of Administration.
Bruce L. Overton,
General Counsel.

List of Subjects in 5 CFR Part 2502

Courts, Freedom of Information.

PART 2502-AVAILABILITY OF
RECORDS

1. The authority citation for part 2502
continues to read as follows:

Authority: 5 U.S.C. 552, as amended by
Public Law 93-502 and Public Law 99-570.

2. Section 2502.3(a)(2) (i) through (iii)
is revised to read as follows:

§2502.3 Organization and functions.
* * it * *

(a)* * *
(2) Three Deputy Assistant Directors

and their staffs who are responsible for
the following divisions:

(i) General Services
(ii) Information Management
(iii) Resources Management

* * . * *

3. Section 2502.5 is revised to read as
follows:

§ 2502.5 Records of other agencles.
Where a request is for a record that

originated in another agency and that is
also an agency record of the Office of
Administration, the request may be
referred, as appropriate, to the
originating agency for processing, and
the person submitting the request will
be so notified. Any decision made by
that agency with respect to such records
will be honored by the Office of
Administration. Requests for records
that originated inanother agency and
are not agency records of the Office of
Administration will not be referred to
the originating agency.

4. Section 2502.9(b)(5) is revised to
read as follows:

§2502.9 Responses-aorm and content
(b)* a *

(5) A statement that the denial may be
appealed to the Assistant Director of the
Office of Administration within 30 days
of receipt of the denial or partial denial.

5. The heading of and paragraphs (a)
through (c) of§ 2502.10 are revised to
read as follows:

§2502.10 Appeals to the Assistant
Director from Initial denials.

(a) When the General Counsel or his
or her designee has denied a request for
records in whole or in part, the person
making the request may, within 30 days
of its receipt, appeal the denial to the
Assistant Director of the Office of
Administration. The appeal must be in
writing, addressed to the Assistant
Director, Office of Administration, 725
17th Street NW, Washington, DC 20503
and clearly labeled as a "Freedom of
Information Act Appeal".

(b) The Assistant Director will act
upon the appeal within 20 workdays of
its receipt. The Assistant Director may
extend the 20 day period of time by any
number of workdays that could have
been claimed and consumed by the
General Counsel or his or her designee
under § 2502.9 but that were not
claimed and consumed in making the
initial determination. The Office of
Administration's action on an appeal
shall be in writing, signed by the
Assistant Director.

(c) If the decision is in favor of the
person making the request, the Assistant
Director shall order records promptly
made available to the person making the
request.
* * * * *

6. Section 2502,31 is revised to read
as follows:

§2502.31 Production prohibited unless
approved by the Assistant Director.

No employee or former employee of
the Office of Administration shall, in
response to a demand of a court or other
authority, produce any material
contained in the files of the Office of
Administration or disclose any
information or produce any material
acquired as part of the performance of
his or official status without the prior
approval of the Assistant Director.

7. Section 2502.32 is revised to read
as follows:

§ 2502.32 Procedure In the event of a
demand for disclosure.

(a) Whenever a demand is made upon
an employee or former employee of the
Office of Administration for the
production of material or the disclosure
of information described in § 2502.31,
he or she shall immediately notify the
Assistant Director. If possible, the
Assistant Director shall be notified
before the employee or former employee
concerned replies to or appears before
the court or other authority.

(b) If a response to the demand is
required before instructions from the
Assistant Director are received, an
attorney designated for that purpose by
the Office of Administration shall
appear with the employee or former
employee upon whom the demand has
been made, and shall furnish the court
or other authority with a copy of the
regulations contained in this part and
inform the court or other authority that
the demand has been or is being, as the
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case may be, referred for prompt
consideration by the Assistant Director.
The court or other authority shall be
requested respectfully to stay the
demand pending receipt of the
requested instructions from the
Assistant Director.

8. Section 2502.33 is revised to read
as follows:

§ 2502.33 Procedure In the event of an
adverse ruling.

If the court or other authority declines
to stay the effect of the demand in
response to a request made in
accordance with § 2502.32(b) pending
receipt of instructions from the
Assistant Director, or if the court or
other authority rules that the demand
must be complied with irrespective of
the instruction from the Assistant
Director not to produce the material or
disclose the information sought, the
employee or former employee upon
whom the demand has been made shall
respectfully decline to comply with the
demand. (United States ex rel. Touhy v.
Ragen, 340 U.S. 462 (1951)).
(FR Doc. 93-24002 Filed 9-30-93: 8:45 aml
BILLING CODE 3115-01-M

5 CFR Part 2504

Privacy Act Regulations

AGENCY: Office of Administration,
Executive Office of the President.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
update regulations to reflect changes in
handling requests and record keeping
procedures under the Privacy Act.

DATES: Comments must be submitted on
or before November 30, 1993.
ADDRESS: All comments concerning
these proposed regulations should be
addressed to Bruce L. Overton, General
Counsel, Office of Administration,
Executive Office of the President, Old
Executive Office Building, Room 468,
Washington, DC 20503, (202) 395-2273.
FOR FURTHER INFORMATION CONTACT:

Stacia L. Cropper, (202) 395-6963.

SUPPLEMENTARY INFORMATION: The Office
of Administration was created by
Executive Order 12028 and
Reorganization Plan No. 1 of 1977 and
charged with providing administrative
support and services to the Executive
Office of the President (EOP).

By this notice, the Office of
Administration is proposing
amendments to 5 CFR part 2504 to

reflect the current structure of the Office
of Administration.
Bruce L. Overton,
General Counsel.

List of Subjects in 5 CFR Part 2504

Privacy.

PART 2504-PRIVACY ACT
REGULATIONS

' 1. The authority citation for part 2504
continues to read as follows:

Authority: 5 U.S.C. 552a.

2. Section 2504.2(d) is revised to read
as follows:

§2504.2 Definitions.

(d) Record means any item collection
or grouping of information about an
individual that is maintained by the
Office, including but not limited to
education, financial transactions,
medical history, and criminal or
employment history and that contains
the individual's name, identifying
number, symbol, or other identifiers
assigned to the individual, such as a
finger or voice print or photography.
Record does not include computer files
associated with an individual
employee's computer account and not
systematically maintained by the
agency.

3. Section 2504.16 (a) and (c) are
revised to read as follows:

§ 2504.16 Appeals process.
(a) Within 20 work days of receiving

the request for review, a review group
composed of the Privacy Act Officer, the
General Counsel and the Official having
operational control over the record, will
propose a determination on the appeal
for the Assistant Director's final
decision. If a final determination cannot
be made in 20 days, the requestor will
be informed of the reasons for the delay
and the date on which a final decision
can be expected. Such extensions are
unusual and should not exceed an
additional 30 work days.

(b) * * *
(c) If the initial denial of a request to

amend a record is reversed, the Office
will correct the record as requested and
advise the individual of the correction.
If the original decision is upheld, the
requester will be so advised and
informed in writing of the right to
judicial review pursuant to 5 U.S.C.
552(a)(g). In addition, the requester will
be advised of his (or her) right to file a
concise statement of disagreement with
the Assistant Director. The statement of
disagreement should include an
explanation of why the requester

believes the record is inaccurate,
irrelevant, untimely, or incomplete. The
Assistant Director shall maintain the
statement of disagreement with the
disputed record, and shall include a
copy of the statement of disagreement in
any disclosure of the record.
Additionally, the Privacy Act Officer
shall provide a copy of the statement of
disagreement to any person or agency to
whom the record has been disclosed, if
the disclosure was made pursuant to
§ 2504.10 (5 U.S.C. 552(a)(c)).

4. Section 2504.17 (b) through (d) is
revised to read as follows:

§2504.17 Fees.

(b) Records will be photocopied for
150 per page for four pages or more
(except for paragraphs (a)(1), (2), (3),
and (4) of this section). If the record is
larger than 81/2x14 inches, the fee will
be the cost of reproducing the record
through Government or commercial
sources.

(c) Fees shall be paid in full prior to
issuance of requested copies. Payment
shall be by personal check or money
order payable to the Treasurer of the
United States, and mailed or delivered
to the Executive Secretary, Office of
Administration, 725 17th Street, NW.,
Washington, DC 20503.

(d) The Privacy Act Officer may waive
the fee if: (1) The cost of collecting the
fee exceeds the amount collected; or (2)
The production of the copies at no
charge is in the best interest of the
government.

(FR Doc. 93-24003 Filed 9-30-93; 8:45 am)
BILUNG CODE 3115-O1-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 93-ANM-211

Proposed Amendment to Class E
Airspace; Blanding, UT

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
amend the Blanding, Utah, Class E
Airspace to accommodate a new
instrument approach procedure and
missed approach holding pattern at
Blanding Municipal Airport, Blanding,
Utah. Airspace reclassification, in effect
as of September 16, 1993, has
discontinued the use of the term
"transition area," replacing it with the
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designation "Class E airspace." The area
would be depicted on aeronautical
charts for pilots.
DATES: Comments must be received on
or before November 15, 1993.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
System Management Branch, ANM-530,
Federal Aviation Administration,
Docket No. 93-ANM-21, 1601 Lind
Avenue SW., Renton, Washington
98055-4056.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the address listed above.
FOR FURTHER INFORMATION CONTACT:
James Riley, ANM-537, Federal
Aviation Administration, Docket No.
93-ANM-21, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056,
Telephone (206) 227-2537.

SUPPLEMENTARY INFORMATION:

Comments Invited
Interestedparties are invited to

participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they desire. Comments
that provide the factual basis supporting
the views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions on the
proposal. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal. Communications should
identify the airspace docket number and
be submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice submit with
those comments a self-addressed,
stamped postcard on which the
following statement is made:
"Comments to Airspace Docket No. 93-
ANM-21." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
propoed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination at the address listed above
both before an after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM's

by submitting a request to the Federal
Aviation Administration, System
Management Branch, ANM-530, 1601
Lind Avenue SW., Renton, Washington
98055-4056. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM's should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend Class E airspace at Blanding,
Utah, to accommodate a new instrument
approach procedure and missed
approach holding pattern a Blanding
Municipal Airport. The area would be
depicted on aeronautical charts for pilot
reference. Airspace reclassification, in
effect as of September 16, 1993, has
discontinued the use of the term
"transition area," and airspace
extending upward from 700 feet or more
above the surface of the earth is now
Class E airspace. The coordinates for
this airspace docket are based on North
American Datum 83. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in Paragraph 6005 of FAA
Order 7400.9A dated June 17, 1993, and
effective September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298, July 6, 1993). The
Class E designation listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a "major rule" under
Executive Order 12291; (2) is not a
"significant rule" under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

The Proposed Amendment
In consideration of the foregoing. the

Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71-[AMENDED].
1. The authority citation for 14 CFR

part 71 continues to read as follows:
Authority: 49 US.C. app. 1348(a), 1345(a),

1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 (Amended)
2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A.
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700feet or more
above the surface of the earth.

ANM UT E5 Blanding, UT [Revised)
Blanding Municipal Airport, UT

(Lat. 37'4'59" N, Long. 109029'00" W)
Blanding NDB r

(Lat. 37031'03" N, Long. 109°29'34" W)
Dove Creek VORTAC

(Lat. 37°48'32" N, Long. 108055'53" W)
The airspace extending upward from 700

feet above the surface within a 5.3-mile
radius of the Blanding Municipal Airport,
and within 5 miles east and 3.1 miles west
of the 188 degree bearing from the Blanding
NDB extending from the 5.3-mile radius to
10.1 milessouth of the NDB; that airspace
extending upward from 1,200 feet above the
surface within 8.3 miles east and 5 miles
west of the 188 and 008 degree bearings from
the Blanding NDB extending from 16.1 miles
south to 6.1 miles north of the NDB, and
within 4.3 miles each side of a direct line
between the Blanding NDB and the Dove
Creek VORTAC.
* * *t i

Issued in Seattle, Washington. on
September 14, 1993.
Temple H. Johnson, Jr.,
Manager, Air Traffic Division.
IFR Doc. 93-24148 Filed 9-30-93; 8:45 aml
BILUNG CODE 4910-43-M

14 CFR Part 71

[Airspace Docket No. 93-ANM-29]

Proposed Amendment to Class E
Airspace; Moab, UT

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

Any person may obtain a copy of this Airspace, Incorporation by reference, SUMMARY: This proposed rule would
Notice of Proposed Rulemaking (NPRM) Navigation (air). amend the Moab, Utah, Class E Airspace
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to accomodate a new instrument
approach procedure at Canyonlands
Field Airport, Moab, Utah. Airspace
reclassification, in effect as of
September 16, 1993, has discontinued
the use of the term "transition area,"
replacing it with the designation "Class
E airspace." The area would be depicted
on aeronautical charts for pilots.
DATES: Comments must be received on
or before November 15, 1993.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
System Management Branch, ANM-530,
Federal Aviation Administration,
Docket No. 93-ANM-29, 1601 Lind
Avenue SW., Renton, Washington,
98055-4056.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the address listed above.
FOR FURTHER INFORMATION CONTACT:
James Riley, ANM-537, Federal
Aviation Administration, Docket No.
93-ANM-29, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056,
Telephone (206) 227-2537.

SUPPLEMENTARY INFORMATION:

Comments Invited
Interested parties are invited to

participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
"Comments to Airspace Docket No. 93-
ANM-29." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination at the address listed above
both before and after the closing date for
comments. A report summarizing each

substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability NPRM's

, Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, ANM-530, 1601
Lind Avenue SW., Renton, Washington
98055-4056. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'S should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend Class E airspace at Moab, Utah,
to accommodate a new instrument
approach procedure at Canyonlands
Field Airport. Airspace reclassification,
in effect as of September 16, 1993, has
discontinued the use of the term
"transition area," and airspace
extending upward from 700 feet or more
above the surface of the earth is now
Class E airspace. The area would be
depicted on aeronautical charts for pilot
reference. The coordinates for this
airspace docket are based on North
American Datum 83. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in Paragraph 6005 of FAA
Order 7400.9A dated June 17, 1993, and
effective September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298, July 6, 1993). The
Class E airspace designation listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a "major rule" under
Executive Order 12291; (2) is not a
"significant rule" under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will fiot have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71--[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 (Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17. 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

ANM UT E5-Moab, UT [Revised]

Canyonlands Field Airport, UT
(Lat. 38°45'18"N, Long. 109°45"17"W)

Moab VOR/DME
(Lat. 38°45'22"N, Long, 109°44'58"W)
That airspace extending upward from 700

feet above the surface within an 8.7-mile
radius of the Canyonlands Field Airport, and
within 6.1 miles northeast and 8.7 miles
southwest of the Moab VOR/DME 301o radial
extending from the 8.7-mile radius to 16.1
miles northwest of the airport and within 2
miles each side of the 040* bearing from
Canyonlands Field Airport extending from
the 8.7-mile radius to 10 miles northeast of
the airport; that airspace extending upward
from 1,200 feet above the surface bounded on
the north by V-134, on the east by V-391, on
the south by V-244, and on the west by V-
208, excluding the Price Carbon County
Airport, Utah, and the Grand Junction,
Walker Field, Co. Class E Airspace Areas and
all Federal airways.

Issued in Seattle, Washington, on
September 14, 1993.
Temple H. Johnson, Jr.,
Manager, Air Traffic Division.
[FR Doc. 93-24147 Filed 9-30-93; 8:45 am]
BILUNG CODE 4910-13-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket No. RM93-24-O00]

Revision of Fuel Cost Adjustment
Clause Regulation Relating to Fuel
Purchases From Company-Owned or
Controlled Source; A Notice of
Proposed Rulemaking

SeI3tember 24, 1993.
AGENCY: Federal Energy Regulatory
Commission, Energy.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
proposing to amend its regulations to
state that where a regulatory body has
jurisdiction over the price of fuel
purchased by a utility from a company-
owned or company-controlled source,
and exercises that jurisdiction to
approve such price, the Commission
will presume, subject to rebuttal, that
the cost of fuel so purchased is
reasonable and includable in the fuel
adjustment clause.
DATES: An original and 14 copies of the
written comments on this proposed rule
change must be filed with the
Commission by November 1, 1993. All
comments should reference Docket No.
RM93-24-000. -

ADDRESSES: Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426.
FOR FURTHER INFORMATION CONTACT:
Wayne W. Miller, Federal Energy
Regulatory Commission, Office of the
General Counsel, 825 North Capitol
Street, NE., Washington, DC 20426,
(202) 208-0466.
SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides interested
persons an opportunity to inspect or
copy the contents of this document
during normal business hours in room
3104, 941 North Capitol Street, NE.,
Washington, DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, set your communications
software to use 300, 1200, or 2400 bps,
full duplex, no parity, 8 data bits and I

stop bit. CIPS can also be accessed at
9600 bps by dialing (202) 208-1781. The
full text of this document will be
available on CIPS for 30 days from the
date of issuance. The complete text on
diskette in WordPerfect format may also
be purchased from the Commission's
copy contractor, La Dorn Systems
Corporation, also located in room 3104,
941 North Capitol Street, NE.,
Washington, DC 20426.

I. Introduction
The Federal Energy Regulatory

Commission (Commission) is proposing
to revise 18 CFR 35.14(a)(7) to make
clear that where a regulatory body has
jurisdiction over the price of fuel
purchased by a utility from a company-
owned or controlled source, and
exercises that jurisdiction to approve
such price, the cost of fuel so purchased
shall be presumed, subject to rebuttal
(rather than conclusively "deemed"), to
be reasonable and includable in the fuel
cost adjustment clause.

It.Public Reporting Burden
This proposed rule, if adopted, will

not have an impact on the reporting
burden or the information collection
requirements of this regulatory section.
These requirements were previously
submitted to the Office of Management
and Budget and assigned control
number 1902-0096.

Interested persons may send
comments regarding this collection of
information to the Federal Energy
Regulatory Commission, 941 North
Capitol Street, NE., Washington, DC
20426 [Attention: Michael Miller, (202)
208-14151; and to the Office of
Management and Budget, Washington,
DC 20503 [Attention: Desk Officer for
the Federal Energy Regulatory
Commission).

III. Discussion

A. Section 35.14(a)(7)
Section 35.14(a)(7) addresses

contracts governing utilities' purchases
of fuel from company-owned or
controlled suppliers and the recovery of
the costs of the fuel in the fuel cost
adjustment clause. It provides, in
pertinent part, that where the utility
purchases fuel from a company-owned
or controlled source, the price of which
is subject to the jurisdiction of a
regulatory body, such cost shall be
"deemed" to be reasonable and
includable in the fuel cost adjustment
clause.

B. The Ohio Power Proceeding
On remand from the Supreme Court

in Arcadia v. Ohio Power Company, 111
S. Ct. 415 (1990), the DC Circuit, in Ohio

Power Company v. FERC, 954 F.2d 779
(DC Cir.), cert. denied, 113 S. Ct. 483
(1992) (Ohio Power), held, inter alia,
that § 35.14(a)(7) establishes a
conclusive presumption that the price
for an inter-affiliate fuel purchase
subject to the jurisdiction of a regulatory
body is just and reasonable and,
accordingly, cannot be upset by the
Commission. In analyzing the meaning
of § 35.14(a)(7), the court focused on the
meaning of the word "deemed," finding
that it establishes a conclusive
presumption regarding the
reasonableness of an inter-affiliate fuel
price subject to another regulatory
body's jurisdiction. The court rejected
the Commission's position that the word
"deemed" sets only a rebuttable
presumption. Thus, according to the
court, the Commission must accept as
reasonable and conclusively lawful
whatever price the other regulatory
body approves for an inter-affiliate fuel
purchase transaction.,

C. The Need to Revise § 35.14(a)(7) in
Light of the Ohio Power Proceeding

In light of Ohio Power, the
Commission believes it is necessary to
amend § 35.14(a)(7) to state that when a
regulatory body has jurisdiction over the
price of fuel purchased by a utility from
a company-owned or controlled source
and exercises that jurisdiction by
approving such price, such cost shall be
"presumed, subject to rebuttal" (rather
than conclusively "deemed"), to be
reasonable and includable in the fuel
cost adjustment clause.

Even if the standards of review of
other regulatory bodies were identical to
those of this Commission, and even if a
detailed review was made by such a
body,2 the Commission has an

1 The DC Circuit also determined that Congiess,
in section 13(b) of the Public Utility Holding
Company Act of 1935 (PUHCA): (If authorized the
Securities and Exchange Commission (SEC) to
review the price of inter-affiliate fuel purchases
among members of a registered public utility
holding company system; and (2) barred the
Commission from altering that SEC-reviewed price
pursuant to its "'just and reasonable" ratemaking
authority under the Federal Power Act (FPA). 954
F.2d at 784-86. The court found that the SEC-
approved price acts as both a ceiling and a floor for
the price of affiliate fuel. Id. at 782-85.

2 Section 35.14(a)(7), as presently promulgated
and interpreted by the court, provides for a
presumption of reasonableness to attach whenever
the price of the fuel "is subject to the jurisdiction
of a regulatory body." The regulation does not
require that the standard of review applied by that
regulatory body be the "just and reasonable"
standard of the FPA. Likewise, the regulation does
not require that the regulatory body conduct a
particular review or, indeed, conduct any review at
all. So long as the price of fuel is merely subject
to the regulatory body's jurisdiction, the regulation
provides for a conclusive presumption of
reasonableness § 35.14(a)(7) to provide that only if-

Continued
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independent obligation under sections
205(a) and 206(a) of the FPA 3 to ensure
that rates are "just and reasonable."
This obligation requires the Commission
to independently review rates subject to
its jurisdiction to ensure that they are
"just and reasonable." While the
Commission can give deference to
decisions of another regulatory body
and still fulfill Its statutory obligation, it
cannot in effect delegate its
jurisdictional responsibilities to others.4
In addition, the Commission must
exercise greater regulatory scrutiny
when affiliate fuel costs are at issue;
while there may be a presumption of
reasonableness as to costs incurred in
arm's-length bargaining, there is no such
presumption of reasonableness as to
affiliate costs. See, e.g., 954 F.2d at 785
(referring to economic incentive for
associated companies to pass through
inflated costs for goods); accord, e.g.,
Philadelphia Electric Company, 58
FERC 61,060 at 61,134 (1992) (noting
that in recent orders the Commission
explained that an affiliated relationship
between buyers and sellers raises
potential for self-dealing and other
forms of abuse); Louisiana Public
Service Commission v. Arkansas Power
& Light Company, et al., 44 FERC
161,392 at 62,269 (1988) (agreement
between affiliated entities cannot be
presumed to be as fair as compared to
agreements between independent
entities); Public Service Co. of New
Mexico, Opinion No. 133, 17 FERC

61,123 at 61,245 (1981), order on reh'g,
Opinion No. 133-A, 18 FERC 161,036
(1982), affd in relevant part, 832 F.2d
1201, 1213 (10th Cir. 1987) (affiliate
coal purchases deserve "special
scrutiny"); Louisville Hydro-Electric Co.,
1 FPC 130, 133, 135-36, 139-42 (1933),
affnd, 129 F.2d 126 (6th Cir. 1942), cert.
denied, 318 U.S. 761 (1943) (no arm's-
length bargaining or independence of
action is present in affiliate transactions,
and as a consequence affiliate

(a) A regulatory body has jurisdiction over the price
of fuel purchased by a utility from a company-
owned or controlled source; and (b) that regulatory
body approves such price, will a rebuttable
presumption of reasonableness attach.

316 U.S.C. 824d(a) and 824e(a).
4 Additionally, the regulation at present is not

limited to a particular regulatory body, and thus
extends not only to the SEC but to state
commissions and other, local regulatory bodies as
well; that is, so long as either the SEC, or a state
commission, or a local regulatory body has
jurisdiction over the price of the fuel. the
conclusive presumption of resonableness would
attach. In this regard, we also note that the
regulation is silent as to what happens if two
regulatory bodies (e.g., the SEC and a state
commission, or two state commissions) have
jurisdiction and reach different conclusions as to
the reasonableness of the price; the regulation does
not identify which of the two regulatory bodies, if
either, would bind the Commission.

transactions deserve special scrutiny);
6f Western Distributing Company v.
Public Service Comm'n of Kansas. 285
U.S. 119. 124-25 (1932). Thus, the
Commission believes that § 35.14(a)(7)
should be amended to provide that for
affiliate transactions the presumption of
reasonableness provided for by the
regulation is merely rebuttable and is
not conclusive.

Amending § 35.14(a)(7) is also
consistent with the Commission's
mandate under section 205(f) of the
FPA 5 to undertake review of automatic
adjustment clauses, including fuel cost
adjustment clauses, to ensure
"economical purchase and use of fuel."
Given an express Congressional
mandate to ensure "economical
purchase and use of fuel," the
Commission believes § 35.14(a)(7)
should be amended to eliminate what
otherwise would be an absolute bar to
Commission inquiry into affiliate fuel
prices.8

In sum, by amending § 35.14(a)(7) to
-clearly specify that, where another
regulatory body has jurisdiction over
affiliate fuel costs and approves such
costs, there will be a rebuttable
presumption of reasonableness of
affiliate fuel costs, rather than a
conclusive presumption, the
Commission is making clear that it has
no intention of abdicating its regulatory
responsibilities under sections 205 and
206 of the FPA.7

IV. Environmental Statement

Commission regulations require that
an environmental assessment or an
environmental impact statement be

0 16 U.S.C. 824d(f).
o Such an amendment is also consistent with the

Commission's longstanding position, reiterated as
recently as Louisiana Power and Light Company,
Opinion No. 366. 57 FERC 161,101 at 61,388-89
(1991), that even though costs may be passed
through a fuel cost adjustment clause, they
nevertheless remain open to later scrutiny. Accord,
e.g., Boston Edison Company v. FERC, 856 F.2d
361, 370 (1st Cir. 1988); Southern California Edison
Companyv. FERC, 805 F.2d 1068, 1070-72 (D.C.
Cir. 1986); Boston Edison Company, Opinion No.
376, 61 FERC 161.026 at 61,145 & n.103 (1992);
Alamito Company, 33 FERC 161,286 at 61,574
(1985); Appalachian Power Company, 23 FERC
161,032 at 61,08 (1983).

' The Commission recently stated, in Municipal
Resale Senice Customers v. Ohio Power Company,
64 FERC 161,034 at 61,334-35 (1993), that other
bars to Commission review of the reasonableness of
rates that reflect affiliate fuel costs exist in
particular circumstances. Amending § 35.14(a)(7) is
thus not sufficient to overcome, for example, the DC
Circuit's other (and more far-reaching) holding in
Ohio Power that Congress. in authorizing the SEC
under PUHCA to review affiliate fuel prices, acted
to constrain this Commission from effectively
altering such prices under its "Just and reasonable"
ratemaking authority. See supra note 1.
Nevertheless. while we cannot remove all bars, we
can and should remove those bars that are within
our ability to remove.

prepared for ony Commission action
that may have a significant adverse
effect on the human environment.8 The
Commission has categorically excluded
certain actions from this requirement as
not having a significant effect on the
human environment-such as electric
rate filings under sections 205 and 206
of the FPA and the establishment of just
and reasonable rates.e The proposed
rule involves such matters. Accordingly,
no environmental consideration is
necessary.

V. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act 10
requires rulemakings to either contain a
description and analysis of the impact
the proposed rule will have on small
entities or a certification that the rule
will not have a substantial economic
impact on a substantial number of small
entities. Most public utilities to whom
the proposed rule would apply do not
fall within the definition of small entity.
Consequently, the Commission certifies
that this proposed rule will not have "a
significant economic impact on a
substantial number of small entities."
VI. Information Collection Statement

The Office of Management and
Budget's (OMB) regulations 11 require
thatOMB approve certain'information
collection requirements imposed by an
agency. This proposed rule neither
contains new information collection
requirements nor significantly modifies
any existing information collection
requirements in part 35; therefore, it is
not subject to OMB approval. However,
the Commission will submit a copy of
this proposed rule to OMB for
information purposes only. .

Interested persons may send
comments regarding collection of
information to the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426 [Attention: Michael Miller, (202)
208-1415]; and to the Office of
Management and Budget, Washington,
DC 20503 [Attention: Desk Officer for
the Federal Energy Regulatory
Commission].

VII. Public Comment Procedures
The Commission invites interested

persons to submit written comments on
the matters addressed in this Notice of
Proposed Rulemaking. An original and

* Regulations Implementing the National
Environmental Policy Act, 52 FR 47987 (Dec. 17,
1987), FERC Stats. & Regs.. Regulations Preambles
1986-90 130,783 (1987).

' 18 CFR 380.4(a)(16).
105 U.S.C. 601-612.

15 CFR 1320.13.

I I
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14 copies of the comments must be filed
with the Commission no later than
November 1, 1993. Comments should be
submitted to the Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, and should refer
to Docket No. RM93-24-000.

All written comments will be placed
in the Commission's public files and
will be available for inspection in the
Commission's Public Reference Room at
941 North Capitol Street NE.,
Washington, DC 20426, during regular
business hours.

List of Subjects in 18 CFR Part 35

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, the
Commission proposes to amend part 35,
chapter 1, Title 18, Code of Federal
Regulations, as set forth below.

PART 35--FILING OF RATE
SCHEDULES

1. The authority citation for part 35
continues to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601-
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

2. Section 35.14 is amended by
revising the second sentence of
paragraph (a)(7) to read as follows:

§35.14 Fuel cost and purchased economic
power adjustment clauses.

(a)***
(7) *** Where the utility purchases

fuel from a company-owned or
controlled source, the price of which is
subject to the jurisdiction of a regulatory
body, and where the price of such fuel
has been approved by that regulatory
body, such costs shall be presumed,
subject to rebuttal, to be reasonable and
includable in the adjustment
clause.* * *

By direction of the Commission.
Lois D. CasheHl,
Secretary.
[FR Doc. 93-24169 Filed 9-30-93; 8:45 am)
BILUNG CODE M17-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Public and Indian Housing

24 CFR Parts 905 and 990 *

[Docket No. R-93-1681; FR-2971-P-
01]
RIN 2577-AA99

Low-Income Public Housing;
Performance Funding System: Cooling
Degree Days
AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.
ACTION: Proposed rule.

SUMMARY: This proposed rule
implements Section 508 of the
Cranston-Gonzalez National Affordable
Housing Act requires that the Secretary
of HUD include a cooling degree day
adjustment factor in determining the
component of subsidy eligibility relating
to utility consumption under the
Performance Funding System. The Act
further provides that the method by
which a cooling degree day adjustment
factor is included shall be identical to
the method by which the heating degree
day factor is included.
DATES: Comments must be received by
November 30, 1993 to assure their
consideration.
ADDRESSES: Interested persons are
invited to submit written comments
regarding this proposed rule to the
Office of the General Counsel, Rules
Docket Clerk, room 10276, Department
of Housing and Urban Development,
451 Seventh Street SW., Washington,
DC 20410. Comments should refer to the
above docket number and title. A copy
of each comment submitted will be
available for public inspection and
copying during regular business hours
in room 10276.
FOR FURTHER INFORMATION CONTACT: For
information concerning part 990, Mr.
John T. Comerford, Director, Financial
Management Division, Office of
Assisted Housing, Public and Indian
Housing, room 4212, U.S. Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington DC
20410, telephone (202) 708-1872.

For information concerning part 905,
Mr. Dominic Nessi, Director, Office of
Native American Programs, room 4140,
U.S. Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington DC 20410, telephone (202)
708-1015.

Hearing or speech impaired
individuals may call HUD's TDD

number, (202) 708-0850. [These
telephone numbers are not toll-free.]

SUPPLEMENTARY INFORMATION:

I. Paperwork Reduction Statement
The information collection

requirements contained in this proposed
rule have been submitted to the Office
of Management and Budget for review
under the Paperwork Reduction Act of
1980. Information on the estimated
public reporting burden is provided in
section IV. H. Comments regarding this
burden or any other aspect of this
collection of information, including
suggestions for reducing this burden,
should be sent to the U.S. Department
of Housing and Urban Development,
Rules Docket Clerk, 451 Seventh Street
SW., room 10276, Washington DC
20410; and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington
DC 20503.

I. Statutory Requirement
Section 508 of the Cranston-Gonzalez

National Affordable Housing Act of
1990 (104 Stat. 4187) directs the
Department to include a cooling degree
day adjustment factor to utility
consumption in the Performance
Funding System (PFS). The Act goes on
to state that, "The method by which a
cooling degree day adjustment factor is
included shall be identical to the
method by which the heating degree day
adjustment factor is included."

Consistent with the explicit policy
stated in the statute, this proposed rule
contains a literal implementation of the
statutory language. However, the
Department is concerned that its
implementation of this provision raises
some basic questions and could create
*some major distortions in the funding
system. Because of this, it has been
determined appropriate to open a
discussion of policy alternatives in this
Notice of Proposed Rulemaking and to
invite public comment on the issues
surrounding implementation of this
statutory provision.

Because of the potential importance of
this change, and because the
Department is aware that there are
additional factors to consider in
calculating cooling load and cost other
than ambient temperatures, this
Preamble describes three alternate
scenarios for addressing the issue of
heating and cooling degree day
adjustment in the PFS formula. We are
inviting public comment on these
alternate approaches or suggestions of
additional alternatives in anticipation of
further rulemaking in the future. The
Department will review any public
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comments received in response to this
invitation in the context of developing
a Final Rule and subsequent handboof
instructions.

M. Background
First, it is necessary to describe how

the heating degree day (HDD) factor
works under the current regulation.

At the beginning of the year, the PFS
uses a Housing Agency's (HA's) average
consumption for a specified three year
period as the best estimate of
consumption in the coming year. At the
end of the year there is a 50/50 sharing
with the Department of the cost of
savings of any consumption over or
below this estimate. This builds in an
incentive to decrease consumption
because HAs get to keep half of the
savings, and protects HAs from the full
impact of increases in consumption.
Before the 50/50 calculation is made,
the estimated full consumption of any
meter measuring a utility that is used for
heat is adjusted to reflect the difference
in heating degree days between the
three year used in the estimate and the
actual heating degree days in the year
which has just ended.

In developing the current system, the
Department elected to require HAs to
adjust the full consumption of each
meter used to measure a utility that
supplies heat. An alternate way to
design the adjustment would be to take
the consumption of any meter supplying
both heating and other services and
isolating or estimating the amount of
consumption attributable to heating and
performing the HDD adjustment on that
portion. This is possible to do meter by
meter. An engineer could look at the
month by month electric consumption
of a project, the heating degree days or
cooling degree days for each month, and
estimate how much of the electric
consumption in the winter months, was
used to supply heat.

While this would be possible, it
would be administratively burdensome
to require HAs and Field Offices to do
something like this for each meter used
to supply more than heal The whole

design of the PFS has been an attempt
to balance taking detailed HA factors
into account against imposing
administrative complexity. The current
system fits exactly in all cases where a
separate meter exists for the heating
system, and where oil or steam is used
to heat. It has a less accurate fit in cases
where a meter measures gas used for
heat in combination with hot water and/
or cooking. It has the worst fit in cases
where a project is heated with
electricity and the same meter is used
for lighting, appliances, and/or air
conditioning.

A literal interpretation of statutory
language on cooling degree days poses
a potential problem in that the cooling
degree day adjustment will be applied
to the electric consumption in almost all
cases. This means that if a summer is
ten percent cooler than the years in the
rolling base, the total estimated annual
electric consumption for the meter will
be reduced by ten percent. We are
concerned that there are likely to be
many more cases of over or under
adjustment with cooling degree days
than with heating degree days because
cooling Is far more likely to be supplied
from a meter which also .supplies other
services.

MV Proposed Rule
The proposed rule would amend

§§ 905.102 and 990.102 (Definitions),
'§§ 907.715 and 990.107 (Computation of
Utilities Expense Level), and
§§ 905.730(c) and 990.110(c)
(Adjustments to Utilities Expense
Level), in order to apply a Cooling
Degree Day (CDD) adjustment to the
utilities used for air conditioning, which
will be identical to the Heating Degree
Day adjustment currently applied to the
utilities used for space heatin.

In developing this proposedrule, the
Department has struggled to design a
cooling degree day adjustment that
would be both equitable and
administratively feasible. We explored
several alternative approaches and we
recognize that there are difficulties
inherent in all of the following

approaches to implementing a cooling
degree day factor adjustment. Comments
and suggestions on these or any other
approaches that comply with the
statutory language are invited. The
proposed rule embodies the first
approach.

1. Implement cooling degree day
adjustment exactly like the heating
degree day adjustment. While this is
explicitly consistent with statutory
direction and administratively feasible
to apply, it creates distortions in
funding for HAs that provide air
conditioning from the same meter that
supplies lighting and appliances.

For example, an HA that has one
meter'to measure its electric
consumption, in a project in which
there is air conditioning, would adjust
the total consumption of this meter by
the difference in CDDs between the year
that has just ended and the average
CDDs for the rolling base period. This
would be true even if there were only
a few window air conditioning units in
the project. This meter measures electric
consumption used for appliances and
lighting in addition to air conditioning.
The following table shows what
happens under the current PFS, and
under this proposal, when the CDDs for
a year are 10 percent higher or lower
than those in the rolling base period.
For purposes of this example, we have
assumed that the actual impact of the 10
percent variation in weather on HA
consumption was on three months of
the year. As previously explained, the
year end adjustment allows HAs to keep
half of the savings due to actual
consumption. lower than the adjusted
rolling base and does not fund HAs for
half of the increased consumption due
to actual consumption higher than the
adjusted rolling base. The table shows
that the impact of applying the CDD
change factor to the total consumption
of a meter when only a portion of the
meter's consumption is for cooling
could result in a substantial distortion
of the funding levels for an HA.

CDD season as compared to rolling base 10 percent colder 10 percent warmer

Regulation Current Proposed Current ProposedPFSe PFS rue

Rolling Base 3000 KWH 3000 KWH 3000 KWH 3000 KWH
Rolling Base adjusted fo CDD Change Factor. ............................... NA 2700 KWH NA 3300 KWHAculConsumption "2925 KWH 2925 KWH 3075 KWH 3075 KWH

PFS Year-End Adjustment [1A of difference between Rolling Base (adjusted if applkable) and Actual Consumption]:

HA fhude f ha e level of onmp o b fm actually KWpeHnoed 37.5 KWH
HA ajel consuznplon not funded by PFS 1 112.5 KWH 137.5 KWHT

51262



Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Proposed Rules

2. Isolate the consumption of the
meter estimated to be used for heating
or cooling by tracking the monthly
consumption, and perform an
adjustment for cooling and heating
degree days to the portion of utilities
estimated to be used for heating or
cooling. While this tailors the
adjustment to individual circumstances
and does not create distortions in
funding, it would be very burdensome
for HAs and Field Offices. The utilities
forms which currently report utility
consumption by annual totals for each
type of utility and deal with degree day
adjustments based on annual totals
would have to be altered to report on
and adjust consumption month by
month. An analysis would have to be
performed annually to determine, based
on the months with no HDDs or CDDs,
what portion of the meter use is for
heating and air conditioning, and
adjusting just that portion by the HDD
or CDD change factor for the months
with HDDs and CDDs. Instead of one
PFS Form for the initial fiscal year
calculation, and one for the year-end
adjustment, there would need to be a
separate form for each utility to show
the consumption for each month of the
fiscal year. We are concerned about the
HA and HUD staff resources that would
be required to perform and monitor
these calculations.

3. Drop all degree day adjustments in
the PFS. It is important to note in this
context that public housing residents
who buy their own utilities have a
utility allowance that is not adjusted for
weather. This approach would greatly
simplify the PFS. It would eliminate the
need to separately track the
consumption of each meter used to
supply heating or air conditioning. This
would reduce paperwork and the
administrative burden on the
Department and the Housing Agencies.
It would eliminate the need to wait for
publication of the degree day factors
before adjustments can be made. This
three month delay also affects the ability
to develop ratings under the Public
Housing Management Assessment
Program (PHMAP). On the negative

side, HAs would get only 50 percent
adjustment for consumption, without
further adjustment to reflect weather
conditions. Assuming that weather
averages out over time, there would be
no long term penalty or bonus.

V. Findings and Certifications

A. Environmental Review

A finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection and copying between 7:30
a.m. and 5:30 p.m. weekdays in the
Office of the Rules Docket Clerk, room
10276, 451 Seventh Street, SW.,
Washington, DC 20410.

B. Impact on the Economy
This rule does not constitute a "major

rule" as that term is.defined in section
1(b) of Executive Order 12291 issued by
the President on February 17, 1981, and
therefore no regulatory impact analysis
is necessary. It will not have an annual
effect on the economy of $100 million
or more. Furthermore, it will not cause
a major increase in cost or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions, nor
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

C. Impact on Small Entities
The Secretary, in accordance with the

Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this rule before
publication and by approving it certifies
that this rule would not have a
significant economic impact on a
substantial number of small entities.
The rule may result in changes in the
level of operating subsidy eligibility for
certain public housing agencies, but we

have no reason to believe that it would
have disproportionate effect on small
HAs.

D. Federalism Impact
The General Counsel, as the

Designated Official under section 6(a) of
Executive Order 12612, Federalism, has
determined that the policies contained
in this rule would not have federalism
implications and, thus, are not subject
to review under the Order. The rule
refines an established formula under
which HUD calculates operating
subsidies for low-income housing
developments, but contains no
requirement for explicit action by local
officials and will not interfere with State
or local governmental functions.

E. Impact on the Family
The General Counsel, as the

Designated Official under Executive
Order 12606, The Family, has
determined that this rule would not
have potential significant impact on
family formation, maintenance, and
general well-being, and, thus, is not
subject to review under the Order.

F. Regulatory Agenda
This rule is listed as item 1568 under

the Office of Public and Indian Housing
in the Department's semiannual agenda
of regulations published on April 26,

.1993 (58 FR 24382, 24435), under
Executive Order 12291 and the
Regulatory Flexibility Act.

G. Catalog
The Catalog of Federal Domestic

Assistance Program numbers for this
rule are 14.146 and 14.147.

H. Public Reporting Burden
The Department has estimated the

public reporting burden involved in the
information collections contained in the
rule as shown below. The public
reporting burden for each of these
collections of information is estimated
to include the time for reviewing the
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

PUBLIC REPORTING BURDEN
[Performance Funding System: Cooling Degree Days]

No. of No. re- Hours
Section of regulation re- Hor To-per re- hoursspon- = sponse

I I905.715(d)
905.730(c)
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PUBLIC REPORTING BURDEN-Coninued
(Perfornance Funding System: Cooing Degree Gays]

No. of No. re-
Section of regulation re- spon per re- Total

spnd 1 espond- hour
ents ent spo e

990...1. ..
99. 0().. ..... .................... .................................... .. ......... 1.4861 1 1 V2,229

List of Subjeds

24 CFR Part 905

Aged, Energy conservation. Grant
programs-housing and community
development, Grant programs--4ndians,
Indians. Individuals with disabilities.
Lead poisoning, Loan programs-
housing and community development.
Low and moderate income housing,
Homeownership, Public housing,
Reporting and record keeping
requirements.

24 CF7l Part 990

Grant programs--housing and
community development; Public
housing. Reporting and record keeping
requirements.

Accordingly, 24 CFR Parts 905 and
990 are proposed to be revised as
follows:

PART 905-4NDIAN HOUSING
PROGRAMS

1. The authority citation for part 905
would continue to read as follows:

Authority: 25 U.S.C. 450e(b): 42 U.S.C.
1437aa. 1437bb, 1437cc. 1437ee and 3535(d).

2. In § 905.102, a new definition of
Cooling Degree Days would be added, in
alphabetical order; the second sentence
of the definition of "Allowable Utilities
Consumption Level (AUCL)" would be
revised; and the definition of "Change
Factor" would be revised, to read as
follows:

§ 90&102 Defnitons.
* a * * *

Allowable Utilities Consumption
Level (A UCL). * * * After theend of the
Requested Budget Year, the AUCL for
the utility(ies) used for space heating
and (where applicable) for air
conditioning will be adjusted by a
Change Factor, as described in this
section.
* * * * *

Change Factor. The Change Factor
applied to the consumption of a meter
used to provide space heating is the
ratio of the affected IHA fiscal year
heating degree days (HDDs) divided by
the average annual HDDs of the Rolling
Base Period. The Change Factor applied

to the consumption of a meter used to
provide air conditioning is the ratio of
the affected IHA fiscal year cooling
degree days (CDDs) divided by the
average annual CDDs of the Rolling Base
Period. The Change Factor applied to
the consumption of a meter used to
provide both space heating and air
conditioning is the ratio of the sum of
the affected iHA fiscal year Heating
Degree Days (HDDs) and Cooling Degree
Days (CDDs) divided by the sum of the
average annual HDDs and CDDs of the
Rolling Base Period.
* * * * *

Cooing Degree Days. The annual
arithmetic sum of the positive difference
(those over 65 degrees) of the average of
the lowest and highest daily outside
temperatures in degrees Fahrenheit,
subtracted from 65 degrees Fahrenheit.
* * * * *

3. In § 905.715. the last sentence of -

paragraph (a). paragraph (cX4)(ii). the
introductory text of paragraph (d), the
introductory text of paragraph (d)(1)(i)
preceding the example, the introductory
text of paragraph (dX1)(ii) preceding the
example, paragraph (d)(2Xi) and
paragraph (f) would be revised, and
paragraph (d)(2)(iii) would be added, to
read as follows:

§905.715 Computation of tlites expense
level.

(a) * * * The AUCL for utilities for
space heating and for air conditioning
will be adjusted after the end of the
affected fiscal year pursuant to the
instructions of paragraph (d) of this
section.
* * * * *

(c)* **

(4)* *

(ii See § 905.730(c)(2)(ii) for the
method of adjusting the AUCL for
heating degree days and for cooling
degree days.

(d) Adjustment-to utilities used for
space heating and for air conditioning.
For project utilities with consumption
data for the entire Rolling Base Period,
and for New Projects, consumption of
utilities used for space heating and for
dir conditioning shall be adjusted, after

the end of the affected year. using a
Change Factor as follows:

(1) Adjustment of the Rolling Base
Period data--(i) Use of Change Factors.
A Change Factor will be develdped each
year that indicates the relationship of
the affected 11A fiscal year HDDs to the
average HDs of the Rolling Base
Period. This Change Factor is to be used
to establish an AUCL for utilities used
for space heating that reflects the
severity of the winter weather of the
affected IRA fiscal year. Similarly, a
Change Factor will be developed by
HUD that indicates the relationship of
the affected IHA fiscal year CDDs to the
average CDDs of the Rolling Base
Period. The Change Factors are
developed by the National Climatic
Center of the Department of Commerce
for each established standard weather
division of the country, by IHA fiscal
year. Change Factors will be supplied by
HUD to the IHAs. When a Change Factor
is greater than 1.000, it means that the
HDDs for CDDs) of the affected fiscal
year were greater than the average
annual HDDs for CDDs) of the Rolling
Base Period. An example of the effect of
the Change Factor on the Rolling Base
Period consumption is:* * *

(ii) Application of Change Factor to
consumption of the Rolling Base Period.
The Change Factor is to be applied only
to the consumption readings of meters
of utilities, or gallons of oil, or tons of
coal used for the purpose of generating
heat or air conditioning, for dwelling
units and other IHA-associated
buildings. The Change Factor shall not
be applied to the consumption readings
of meters of utilities not used for the
purpose of generating heat or air
conditioning; e.g., water and sewer or
electricity used solely for non-heating
and non-cooling purposes. The Change
Factor shall be applied to the total
consumption reading of meters of
utilities, or gallons of oil, or tons of coal,
used for heating (or air conditioning)
even though the same meter or same
energy source is used for other
purposes; e.g., heating and cooking gas
usage metered on the same meter, or oil

- used for space heating and also heating
of water. Such consumption for-each
fiscal year of the Rolling Base Period
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shall be adjusted by the Change Factor.
The adjusted consumption for each year
shall be totalled. These totals then will
be averaged, The consumption readings
of meters of utilities not used for heating
(or cooling), which are not adjusted by
the Change Factor, shall be included in
the total consumption.
* * * * *

(2) Adjusted consumption for New
Projects-(i) Use of Change Factor. For
New Projects, the IHA shall apply the
Change Factor to the HUD-approved
consumption level of utilities used for
heating and for cooling.
S* * * * *

(iii) Application of Change Factor to
consumption of New Projects. The
annual AUCL for New Projects shall be
adjusted by applying the Change Factor
to the estimated consumption where the
utility is used for heating or for cooling,
in part or in total. This consumption
shall be from a comparable project
during the permissible Rolling Base
Period. Any other consumption of this
utility that is not used for heating, or for
cooling, shall not be adjusted by the
Change Factor, but the estimated annual
consumption based upon data from a
comparable project during the
permissible Rolling Base Period shall be
added to the adjusted consumption.
* * * * *

(f) Adjustments. IHAs shall request
adjustments of Utilities Expense Levels
in accordance with § 905.730(c), which
requires an adjustment based upon a
comparison between actual experience
and estimates of consumption (after
adjustment for heating degree days and
for cooling degree days, in accordance
with paragraph (d) of this section) and
of utility rates.
* * * * *

§905.730 [Amended]
4. In § 905.730, paragraph (c)(2)

would be amended by adding, in
paragraph (c)(2)(i), after the term
"heating degree days", the phrase, "and
cooling degree days,"; by adding, in the
second sentence of paragraph (c){2)(ii),
after the phrase, "space heating
utilities", the phrase "and for air
conditioning utilities,"; by adding, in
the third sentence of paragraph (c)(2)(ii),
after the phrase "heating degree day",
the phrase "and cooling degree day". In
addition, in § 905.730, paragraph
(e)(1)(i) would be amended by adding,
after the phrase "Heating Degree Days",
the phrase "and Cooling Degree Days".

PART 990-ANNUAL CONTRIBUTIONS
FOR OPERATING SUBSIDY

5. The authority citation for part 990
would continue to read as follows:

Authority: 42 U.S.C. 1437(g) and 3535(d).

6. In § 990.102, a new definition of
Cooling Degree Days would be added, in
alphabetical order; the second sentence
of the definition of "Allowable Utilities
Consumption Level (AUCL)" would be
revised; and the definition of "Change
Factor" would be revised, to read as
follows:.

§990.102 Definitions.
* * * * *

Allowable Utilities Consumption
Level (AUCL). * * * After the end of the
Requested Budget Year, the AUCL for
the utility(ies) used for space heating
and (where applicable) for air
conditioning will be adjusted by a
Change Factor, as described in this
section.
* * * * *

Change Factor. The Change Factor
applied to the consumption of a meter
used to provide space heating is the
ratio of the affected PHA fiscal year
heating degree days (HDDs) divided by
the average annual HDDs of the Rolling
Base Period. The Change Factor applied
to the consumption of meter used to
provide air conditioning is the ratio of
the affected PHA fiscal year cooling
degree days (CDDs) divided by the
average annual CDDs of the Rolling Base
Period. The Change Factor applied to
the consumption of a meter used to
provide both space heating and air
conditioning is the ratio of the sum of
the affected PHA fiscal year Heating
Degree Days (HDDs) and Cooling Degree
Days (CDDs) divided by the sum of the
average annual HDDs and CDDs of the
Rolling Base Period.
* . * * * *

Cooling Degree Days. The annual
arithmetic sum of the positive difference
(those over 65 degrees) of the average of
the lowest and highest daily outside
temperatures in degrees Fahrenheit,
subtracted from 65 degrees Fahrenheit.
* * * * *

7. In § 990.107, the last sentence of
paragraph (a), paragraph (c)(4)(ii), the
introductory text of paragraph (d), the
introductory text of paragraph (d)(1)(i),
preceding the example, the introductory
text of paragraph (d)(1)(iii) preceding
the example, paragraph (d)(2)(i) and
paragraph (f) would be revised, and
paragraph (d)(2)(iii) would revised, to
read as follows:

§990.107 Computation of utilities expense
level.

(a)* * *The AUCL for utilities for
space heating and for air conditioning
will be adjusted after the end of the
affected fiscal year pursuaht to the

instructions of paragraph (d) of this
section.
* * * * *

(c)(4) * * *

(ii) See § 990.110(c)(2)(ii) for the
method of adjusting the AUCL for
heating degree days and for cooling
degree days.
* * * * *

(d) Adjustment to utilities used for
space heating and for air conditioning.
For project utilities with consumption
data for the entire Rolling Base Period,
and for New Projects, consumption of
utilities used for space heating and for
air conditioning shall be adjusted, after
the end of the affected year, using a
Change Factor as follows:

(1) Adjustment of the Rolling Base
Period data-(1) Use of Change Factors.
A Change Factor will be developed each
year that indicates the relationship of
the affected PHA fiscal year HDDs to the
average HDDs of the Rolling Base,
Period. This Change Factor is to be used
to establish an AUCL for utilities used
for space heating that reflects the
severity of the winter weather of the
affected PHA fiscal year. Similarly, a
Change Factor will be developed by
HUD that indicates the relationship of
the affected PHA fiscal year CDDs to the
average CDDs of the Rolling Base
Period. The Change Factors are
developed by the National Climatic
Center of the Department of Commerce
for each established standard weather
division of the country, by PHA fiscal
year. Change Factors will be supplied by
HUD to the PHAs. When a Change
Factor is greater than 1.000, it means
that the HDDs (or CDDs) of the affected
fiscal year were greater than the average
annual HDDs (or CDDs) of the Rolling
Base Period. An example of the effect of
the Change Factor on the Rolling Base
Period consumption is: * *

(iii) Application of Change Factor to
consumption of the Rolling Base Period.
The Change Factor is to be applied only
to the consumption readings of meters
of utilities, or gallons of oil, or tons of
coal used for the purpose of generating
heat or air conditioning, for dwelling
units and other PHA-associated
buildings. The change Factor shall not
be applied to the consumption readings
of meters of utilities not used for the
purpose of generating heat or air
conditioning; e.g., water and sewer or
electricity used solely for non-heating
and non-cooling purposes. The Change
Factor shall be applied to the total
consumption reading of meters of
utilities, or gallons of oil, or tons of coal,
used for heating (or air conditioning)
even though the same meter or same
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energy source is used foe other
purposes; e.g., heating and cooking gas'
usage metered on the same meter, or oil
used for space heating and also heating
of water. Such consumption for each
fiscal year of the Rolling Base Period
shall be adjusted by the Change Factor.
The adjusted consumption for each year
shall be totalled. These totals then will
be averaged. The consumption readings
of meters of utilities not used for heating
or cooling, which are not adjusted by
the Change Factor, shall be includedin
the total consumption.

(2) Adjusted consumption for New
Projects-4i) Use of Change Factor. For
New Projects, the PHA shall apply the
Change Factor to the HUD-approved
consumption level of utilities used for
heating and for cooling.

(iii) Application of Change Factor to
consumption of New Projects. The
annual AUCL for New Projects shall be
adjusted by applying the Change Factor
to the estimated consumption where the
utility Is used for heating or for cooling,
in part or in total. This consumption
shall be from a comparable project
during the permissible Rolling Base
Period. Any other consumption of this
utility that is not used for heating, or for
cooling, shall not be adjusted by the
Change Factor, but the estimated annual
consumption based upon data from a
comparable project during the
permissible Rolling Base Period shall be
added to the adjusted consumption.

(f) Adjustments. PHAs shall request
adjustments of Utilities Expense Levels
in accordance with § 990.110(c), which
requires an adjustment based upon a
comparison between actual experience
and estimates of consumption (after
adjustment for heating degree days and
for cooling degree days, in accordance
with paragraph (d) of this section) and
of utility rates.

5990.110 [Amended]
8. In § 990.110, paragraph (c)(2)

would be amended by adding, in
paragraph (i), after the term "Heating
Degree Days", the phrase, "and Cooling
Degree Days,"; by adding, in the second
sentence of paragraph (ii), after the
phrase, "space heating utilities", the
phrase "and for air conditioning
utilities,"; by adding, in the third
sentence of paragraph (ii), after the
phrase "heating degree day", the phrase
"and cooling degree day". In addition,
in § 990.110, paragraph (e)(1)(i) would
be amended by adding, after the phrase

"Heating Degree Days", the phrase "and
Cooling Degree Days".

Dated: August 17, 1993.
Joseph Shuldiner,
Assistant Secretary for Public and Indian
Housing.
[FR Doc. 93-23233 Filed 9-30-93; 8:45 am]
BIHJ.G COOE 4210-43-

EQUAL EMPLOYMENT OPPORTUNITY

COMMISSION

29 CFR Part 1609

Guidelines on Harassment Based on
Race, Color, Religion, Gender, National
Origin, Age, or Disability

AGENCY: Equal Employment
Opportunity Commission (EEOC).
ACTION: Notice of proposed rulemaking.

SUMMARY: The Equal Employment
Opportunity Commission is issuing
Guidelines covering harassment that is
based upon race, color, religion, gender
(excluding harassment that is sexual in
nature, which is covered by the
Commission's Guidelines on
Discrimination Because of Sex), national
origin, age, or disability. The
Commission has determined that it
would be useful to have consolidated
guidelines that set forth the standards
for determining whether conduct in the
workplace constitutes illegal harassment
under the various antidiscrimination
statutes. Thus, these Guidelines
consolidate, clarify and explicate the
Commission's position on a number of
issues relating to harassment. The
Guidelines supersede the Commission's
Guidelines on Discrimination Because
of National Origin.
DATES: Comments must be received by
November 30, 1993.
ADDRESSES: Comments should be
addressed to the Office of the Executive
Secretariat, EEOC, 10th Floor, 1801 L
Street, NW., Washington, DC 20507.
Copies of comments submitted by the
public will be available for review at the
Commission's library, room 6502, 1801
L Street, NW., Washington, DC, between
the hours of 9:30 a.m. and 5 p.m. Copies
of this notice of proposed rulemaking
are available in the following alternative
formats: Large print, braille, electronic
file on computer disk, and audio tape.
Copies may be obtained from the Office
of Equal Employment Opportunity by
calling (202) 663-4895 (voice) or (202)
663-4399 (TDD).
FOR FURTHER INFORMATION CONTACT:
Elizabeth M. Thornton, Deputy Legal
Counsel, or Dianna B. Johnston,
Assistant Legal Counsel, Office of Legal

Counsel, EEOC, 1801 L Street, NW.,
Washington, DC 20507; telephone (202)
663-4679 (voice) or (202) 663-7026
(TDD). 0
SUPPLEMENTARY INFORMATION: This
proposed rule is not a major rule for
purpose of Executive Order 12291.

The Commission has long recognized
that harassment on the basis of race,
color, religion, sex, or national origin
violates section 703 of title VII of the
Civil Rights Act of 1964, as amended, 42
U.S.C. 2000e et seq. (title VII). The
Commission has also recognized that
harassment based on age is prohibited
by the Age Discrimination in
Employment Act of 1967, as amended,
29 U.S.C. 621 et seq. (ADEA). The
Commission has interpreted the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 701 et seq., and the Americans
with Disabilities Act of 1990, 42 U.S.C.
12101 et seq. (ADA), as prohibiting
harassment based on a person's
disability. Regarding the ADA, see
§ 1630.12 of the Commission's
regulations on Equal Employment
Opportunity for Individuals With
Disabilities, 56 FR 35,737 (1991)
(codified at 29 CFR 1630.12) (1992).

For more than twenty years, the
federal courts have held that harassment
violates the statutory prohibition against
discrimination in the terms and
conditions of employment., The
Commission has held and continues to
hold that an employer has a duty to
maintain a working environment free of
harassment based on race, color,
religion, sex, national origin, age, or
disability, and that the duty requires
positive action where necessary to
eliminate such practices or remedy their
effects. The Commission has previously
issued guidelines on sex-based
harassment that is sexual in nature,
EEOC Guidelines on Discrimination
Because of Sex, 29 CFR 1604.11 (1992),
and guidelines on national origin
harassment. EEOC Guidelines on
Discrimination Because of National
Origin, 29 CFR 1606.8 (1992).

For several reasons, the Commission
has determined that there is a need for
new guidelines that emphasize that

See, e.g., Rogers v. EEOC 454 F.2d 234 (5th Cir.
1971) (segregation of employer's patients on the
basis of national origin could create discriminatory
work environment for Spanish-surnamed employee
affecting the terms, conditions, and privileges of her
employment), cert. denied, 406 U.S. 957 (1972);
EEOC v. International Longshoremen's Ass'n, 511
F.2d 273 (5th Cir.) (by racially segregating union
locals, union denied equal employment
opportunities because of the psychological harm
inflicted), cart. denied, 423 U.S. 994 (1975); Weiss
v. United States, 595 F. Supp. 1050 (E.D. Va. 1984)
(patterned use of religious slurs and taunts by co-
worker and supervisor against plaintiff violated
plaintiffs right to non-discriminatory terms and
conditions of employment).
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harassment based upon race, color,
religion, gender,2 age, or disability is
egregious and prohibited by title VII, the
ADEA, the ADA, and the Rehabilitation
Act.3 First, the Commission has
determined that it would be useful to
have consistent and consolidated
guidelines that set forth the standards
for determining whether conduct in the
workplace constitutes illegal harassment
under the various antidiscrimination
statutes. Second, because of all the
recent attention on the subject of sexual
harassment, the Commission believes it
important to reiterate and emphasize
that harassment on any of the bases
covered by the Federal
antidiscrimination statutes is unlawful.
Third, doing so at this time is
particularly useful because of the recent
enactment of the Americans with
Disabilities Act. Fourth, these
guidelines offer more detailed
information about what is prohibited
than did the national origin guidelines.
Finally, they put in guideline form the
rule that sex harassment is not limited
to harassment that is sexual in nature,
but also includes harassment due to
gender-based animus.

Section 1606.8 of the National Origin
Guidelines will be incorporated into
and superseded by these proposed
Guidelines on Harassment. This does
not represent a change in the
Commission's position on harassment;
rather, it is an effort to combine and
clarify.

Sexual harassment continues to be
addressed in separate guidelines
because it raises issues about human
interaction that are to some extent
unique in comparison to other
harassment and, thus, may warrant

a There are forms ofharassment that are gender-
based but non-sexual in nature. See Hall v. Gus
Construction Co., 842 F.2d 1010,1014 (8th Cir.
1988) (harassment that is not of a sexual nature but
would not have occurred but for the sex of the
victim is actionable under title VI); RobinsoA v.
Jacksonvile Shipyards, 760 F. Supp. 1486, 1522
(M.D. Fla. 1991) (harassing behavior lacking
sexually explicit content but directed at women and
motivated by animus against women is sex
discrimination).

Although the Commission has always recognized
that gender-based harassment is actionable, the
Guidelines on Discrimination Because of Sex
describe only conduct of a sexual nature. These
proposed guidelines simply state the applicable
rule in guideline form. See Hall v. Gus Construction
Co., 842 F.2d 1010,1014 (8th Cir. 1988) (EEOC
Guidelines emphasize explicitly sexual behavior
but do not state that other types of harassment
should not be considered).

3 Indeed, much of sexual harassment law derives
from principles developed in the area of racial and
national origin harassment See Mertor Savings
Bankv. Vinson, 477 U.S. 57,85-66 (1986)
(discusses principles of hostile environment
harassment developed in racial and national origin
harksment cases and applied to sexual
harassment).

separate emphasis. In addition to the
guidelines, more extensive guidance on
sexual harassment can be found in
EEOC Policy Guidance No. N-915-050,
"Current Issues of Sexual Harassment,"
March 19, 1990 (Sexual Harassment
Policy Guidance). The Commission's
Sex Discrimination Guidelines remain
in effect and there Is no change in the
Commission's policy regarding sexual
harassment.

Proposed § 1609.1(a) reiterates the
Commission's position that harassment
on the basis of race, color, religion,
gender, national origin, age, or disability
constitutes discrimination in the terms,
conditions and privileges of
employment and, as such, violates title
VII, the ADEA, the ADA, or the
Rehabilitation Act, as applicable. The
Supreme Court, in Meritor Savings Bank
v. Vinson, 477 U.S. 57 (1986), endorsed
the Commission's position that title VII
affords employees the right to work in
an environment free from
discriminatory intimidation, insult, and
ridicule. See also Patterson v. McLean
Credit Union, 491 U.S. 164, 180 (1989)
(Court acknowledged that racial
harassment was actionable under
section 703(a)(1) of title VII).

Proposed § 1609.1(b) sets out the
criteria for determining whether an
action constitutes unlawful behavior.
These criteria are that the conduct: (I)
Has the purpose or effect of creating an
intimidating, hostile, or offensive work
environment; (ii) has the purpose or
effect of unreasonably interfering with
an individual's work performance; or
(iii) otherwise adversely affects an
individual's employment opportunities.

It also defines and gives examples of
the types of verbal and physical conduct
in the workplace that constitute
harassment under title VII, and ADEA,
the ADA, and the Rehabilitation Act.
Actionable harassment includes
harassment based on an individual's
race, color, religion, gender, national
origin, age, or disability, as well as on
the race, color, religion, gender, national
origin, age, or disability of one's
relatives, friends, or associates.

Proposed § 1609.1(c) sets forth the
standard for determining whether the
alleged harassing conduct is sufficiently
severe or pervasive to alter the
conditions of employment and create an
intimidating, hostile, or abusive work
environment. The standard is whether a
reasonable person in the same or similar
circumstances would find the
challenged conduct intimidating,
hostile, or abusive. In determining
whether that standard has been met,
consideration is to be given to the
perspective of individuals of the
claimant's race, color, religion, gender,

national origin, age, or disability.4
Recent case law on this issue
emphasizes the importance of
considering the perspective of the
victim of the harassment rather than
adopting notions of acceptable behavior
that may prevail in a particular
workplace. See, e.g., Ellison v. Brady,
924 F.2d 872, 878-79, 55 EPD 140,520
(9th Cir. 1991); Robinson v. Jacksonville
Shipyards, 760 F.Supp.. 1486, 55 EPD

40,535 (M.D. Fla. 1991). As the Ellison
court observed, applying existing
standards of acceptable behavior runs
the risk of reinforcing the prevailing
level of discrimination. "Harassers
could continue to harass merely because
a particular discriminatory practice was
common * * *." 924 F.2d at 878i

The Commission explicitly rejects the
notion that in order to prove a violation,
the plaintiff must prove not only that a
reasonable person would find the
conduct sufficiently offensive to create
a hostile work environment, but also
that his/her psychological well-being
was affected. Compare Harris v. Forklift
Systems, .___F. Supp. 60 EPD
142,070 (M.D. Tenn. 1990) (plaintiff
must prove psychological injury) , affd
per curiam, yF.2d ., 60 EPD

42,071 (6th Cir. 1992), with Ellison v.
Brady, 924 F.2d 872, 878 n.1 (9th Cir.
1991) (plaintiff need not demonstrate
psychological effects). The Supreme
Court has granted certiorari in Harris,
__.U.S. ____, 60 EDP 142,072
(1993), and the Commission has joined
the Department of Justice in an amicus
curiae brief opposing the Sixth Circuit
rule. Brief for the United States and the
EEOC (April 1993) (No. 92-1168).

As noted above, the determination of
whether the complained of conduct
violates antidiscrimination laws turns
on its severity and pervasiveness. Those
factors interact. Courts do not typically
find violations based on isolated or
sporadic use of verbal slurs or epithets;
nevertheless, they recognize that an
isolated instance of such conduct-
particularly when perpetrated by a
supervisor--can corrode the entire
employment relationship and create a
hostile environment. For example, a
supervisor's isolated use of
inflammatory and patently offensive
racial epithets and slurs such as
"nigger" and "spic" may be enough to
establish a violation. See, e.g., Rogers v.
Western-Southern Life Ins. Co., 792 F.
Supp. 628 (E.D. Wis. 1992) (supervisor's
infrequent use of racial comments such
as "nigger" and "you Black guys are
"too f***ing dumb to be insurance

4This standard is consistent with the standard
applied to sexual harassment, as set out in the
Sexual Harassment Policy Guidance.
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agents" created a hostile work
environment). See also Daniels v. Essex
Group, Inc., 937 F.2d 1264, 1274 & n. 4
(7th Cir. 1991) (court noted that even
where harasser was a co-worker, one
egregious incident, such as performing
KKK ritual in workplace, would create
hostile environment).

Under title VII, the ADEA, the ADA,
and the Rehabilitation Act, all
employees should be afforded a working
environment free of discriminatory
intimidation. Thus, proposed
§ 1609.1[d) provides that employees
have standing to challenge a hostile or
abusive work environment even if the
harassment is not targeted specifically at
them. See, e.g., Rogers v. EEOC, 454
F.2d 234 (5th Cir. 1971) (discriminatory
work environment was created for
Spanish-surnamed employee by
segregation of employer's patients on
the basis of national origin), cert.
denied, 406 U.S. 957 (1972); Robinson v.
Jacksonville Shipyards, 760 F. Supp.
1486 (M.D. Fla. 1991) ("behavior that is
not directed at a particular individual or
group of individuals, but is
disproportionately more offensive or
demeaning to one sex [can be
challenged]").

Proposed S 1609.1(e) states that. in
determining whether the alleged
conduct constitutes harassment, the
Commission will look at the record as
a whole and the totality of the
circumstances, including the nature of
the conduct and the context in which it
occurs. Whether particular conduct in
the workplace is harassing in nature and
rises to the level of creating a hostile or
abusive work environment depends
upon the facts of each case and must be
determined on a case-by-case basis.

Proposed § 1609.2(a) applies agency
principles to the issue of employer
liability for harassment by the
employer's agents and supervisory
employees. The Supreme Court in
Meritor Savings Bank v. Vinson, 477
U.S. 57 (1986), declined to issue a
definitive rule on the issue of employer
liability for claims of environmental
harassment, but ruled "that Congress
wanted courts to look to agency
principles for guidance in this area." Id.
it 72.

Subsection (i) of § 1609.2(a) states that
the employer is liable where it knew or
should have known of the conduct and
failed to take immediate and
appropriate corrective action. A written
or verbal grievance or complaint, or a
charge filed with the EEOC, provides
actual notice. Evidence that the
harassment is pervasive may establish
constructive knowledge.

Subsection Iii) states that the
employer is liable for the acts of its

supervisors, regardless of whether the
employer knew or should have known
of the conduct, if the harassing
supervisory employee is acting in an
"agency capacity." It notes that the
Commission will examine the
circumstances of the particular
employment relationship and the job
functions performed by the harassing
individual in determining whether the
harassing individual is acting in an
"agency capacity."

If the employer fails to establish an
explicit policy against harassment, or
fails to establish a reasonably accessible
procedure by which victims of

arassment can make their complaints
known to appropriate officials, apparent
authority to act as the employer's agent
is established. In the absence of an
explicit policy against harassment and a
complaint procedure, employees could
reasonably believe that a harassing
supervisor's actions will be ignored,
tolerated, or even condoned by the
employer. This is the same standard of
liability for harassment by supervisors
applied by the Commission to cases of
sexual harassment. See Sexual
Harassment Policy Guidance.

Proposed § 1609.2(b) provides that an
employer is responsible for acts of
harassment in the workplace by an
individual's co-workers where the
employer, its agents, or supervisory
employees knew or should have known
of the conduct, unless the employer can
show that it took immediate and
appropriate corrective action. This
section recognizes that an employer is
only liable for non-supervisory
employee harassment where it was
aware or should have been aware of the
harassing conduct.

Proposed § 1609.2(c) provides that.
because an employer is obligated to
maintain a work environment free of
harassment, its liability may extend to
acts of non-employees. It states that an
employer may be responsible for the
acts of non-employees with respect to
environmental harassment of employees
where the employer, its agents, or
supervisory employees knew or should
have known of the conduct and failed
to take immediate and appropriate
corrective action, as feasible. Important
factors to consider are the extent of the
employer's control over the non-
employees and the employer's legal
responsibility for the conduct of such
non-employees.

Proposed§ 1609.2(d) sets forth the
Commission's position that taking
measures to prevent harassment is the
best way to eliminate harassment. It
states that an employer should take all
steps necessary to prevent harassment
from occurring, including having an

explicit policy against harassment that
is clearly and regularly communicated
to employees, explaining sanctions for
harassment, developing methods to
sensitize all supervisory and non-
supervisory employees to issues of
harassment, and informing employees of
their right to raise and how to raise the
issue of harassment under title VII. the
ADEA. the ADA, and the Rehabilitation
Act. Establishing an effective complaint
procedure by which employees can
make their complaints known to
appropriate officials who are in a
position to act on complaints is an
important preventive measure.

Regulatory Flexibility Act
The proposed guidelines, if

promulgated in final form. are not
expected to have a significant economic
impact on small business entities.
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.
List of Subjects in 29 CFR Part 1609

Race, color, religion, gender, national
origin, age, and disability
discrimination.

For the Commission.
Tony E'Gallegos,
Chairman.

For the reasons set forth in the
Preamble, the EEOC proposes to add 29
CFR part 1609, §§ 1609.1 and 1609.2, as
follows:

PART 1609-GUIDELINES ON
HARASSMENT BASED ON RACE,
COLOR, RELIGION, GENDER,
NATIONAL ORIGIN, AGE, OR
DISABILITY

Sec.
1609.1 Harassment.
1609.2 Employer Liability for HarassmenL

Authority: 42 U.S.C. 2000e et seq.; 29
U.S.C. 621 et seq.; 29 U.S.C. 12101, etseq.:
29 U.S.C. 701, et seq.

§ 1609.1 HarassmenL
(a) Harassment on the basis of race,

color, religion, gender,' national origin,
age, or disability constitutes
discrimination in the terms, conditions,
and privileges of employment and, as
such, violates title VII of the Civil Rights
Act of 1964, as amended, 42 U.S.C.
2000e et seq. (title VII); the Age
Discrimination in Employment Act, as
amended, 29 U.S.C. 621 et seq. (ADEA);

I These Guidelines cover sex-based harassment
that is non-sexual in nature. Sexual harassment is.
covered by the Commission's Guidelines on
Discrimination Because of Sex. 29 CFR 1604.11
(1992).

2 Because they are more comprehensive, these
Guidelines supersede S 1606.8 of the Commission's
Guidelines on Discrimination Because of National
Origin. 29 CFR 1606.1 (1992).
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the Americans with Disabilities Act, 42
U.S.C. 12101 et seq. (ADA); or the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 701 et seq., as applicable.

(b)(1) Harassment is verbal or physical
conduct that denigrates or shows
hostility or aversion toward an
individual because of his/her race,
color, religion, gender, national origin,
age, or disability, oi that of his/her
relatives, friends, or associates, and that:

(i) Has the purpose or effect of
creating an intimidating, hostile, or
offensive work environment;

(ii) Has the purpose or effect of
unreasonably interfering with an
individual's work performance; or

(iii) Otherwise adversely affects an
individual's employment opportunities.

(2) Harassing conduct includes, but is
not limited to, the following:

(i) Epithets, slurs, negative
stereotyping, or threatening,
intimidating, or hostile acts, that relate
to race, color, religion, gender, national
origin, age, or disability; 3 and

(ii) Written or graphic material that
denigrates or shows hostility or aversion
toward an individual or group because
of race, color, religion, gender, national
origin, age, or disability and that is
placed on walls, bulletin boards, or
elsewhere on the employer's premises,
or circulated in the workplace.

(c) The standard for determining
whether verbal or physical conduct
relating to race, color, religion, gender,
national origin, age, or disability is
sufficiently severe 4 or pervasive to
create a hostile or abusive work
environment is whether a reasonable
person in the same or similar
circumstances would find the conduct
intimidating, hostile, or abusive. The.
"reasonable person" standard includes
consideration of the perspective of
persons of the alleged victim's race,

3 This includes acts that purport to be "jokes" or
"pranks," but that are hostile or demeaning with
regard to race, color, religion, gender, national
origin, age. or disability. Snall v. Suffolk County,
782 F.2d 1094, 1098 (2d Cir. 1986) (dressing
Hispanic prisoner in straw hat with sign saying
"spic" and "[plaintiffs] son") Rochon v. FBI, 691
F. Supp. 1548, 1551 n.1 (D.D.C. 19aa)
(characterizing as "pranks" such things as hate
mall, threats of castration, use of defaced
photographs-ncluding one of plaintiff's
children--end forging plaintiff's name to an
insurance policy against death and dismemberment
is almost as disturbing as the acts themselves).

4 See, e.g., Rodgers v. Western-Southern Life Ins.
Co., 792 F. Supp. 628 (.D. Wis. 1992) (supervisor's
infrequent use of racial comments such as "nigger"
and "you Black guys are too f**ing dumb to be
insurance agents," created a hostile work
environment). See also Daniels v. Essex Group, Inc.,
937 F.2d 1264, 1274 & n.4 (7th Cir. 1991) (court
noted that even where harasser was a co-worker,
one egregious incident, such as performing KKK
ritual In workplace, would create hostile
environment).

color, religion, gender, national origin,
age, or disability. It is not necessary to
make an additional showing of
psychological harm.

(d) An employer, employment agency,
joint apprenticeship committee, or labor
organization (hereinafter collectively
referred to as "employer") has an
affirmative duty to maintain a working
environment free of harassment on any
of these bases.5 Harassing conduct may
be challenged even if the complaining
employee(s) are not specifically
intended targets of the conduct.

(e) In determining whether the alleged
conduct constitutes harassment, the
Commission will look at the record as
a whole and at the totality of the
circumstances, including the nature of
the conduct and the context in which it
occurred. The determination of the
legality of a particular action will be
made from the facts, on a case-by-case
basis.

§ 1609.2 Employer liability for harassment
(a) An employer is liable for its

conduct and that of its agents and
supervisory employees with respect to
workplace harassment on the basis of
race, color, religion, gender, national
origin, age, or disability:

(1) Where the employer knew or
should have known of the conduct and
failed to take immediate and
appropriate corrective action; or

(2) Regardless of whether the
employer knew or should have known
of the conduct, where the harassing
supervisory employee is acting in an"agency capacity." To determine
whether the harassing individual is
acting in an "agency capacity," the
circumstances of the particular
employment relationship and the job
functions performed by the harassing
individual shall be examined.
"Apparent authority" to act on the
employer's behalf shall be established
where the employer fails to institute an
explicit policy against harassment that
is clearly and regularly communicated
to employees, or fails to establish a
reasonably accessible procedure by
which victims of harassment can make
their complaints known to appropriate
officials who are in a position to act on
complaints.

(b) With respect to conduct between
co-workers, an employer is responsible
for acts of harassment in the workplace
that relate to race, color, religion,

a See Commission Decision Nos. YSF 9-108
(racial harassment), 72-1114 (religious harassment),
71-2725 (gender-based harassment), CCH EEOC
Decisions (1973) 116030,6347. and 6290,
respectively; Commission Decision No. 78-41, CCH
EEOC Decisions (1983)116632 (national origin
harassment).

gender, national origin, age, or disability
where the employer or its agents or
supervisory employees knew or should
have known of the conduct, and the
employer failed to take immediate and
appropriate corrective action.

(c) An employer may also be
responsible for the acts of non-
employees with respect to harassment of
employees in the workplace related to
race, color, religion, gender, national
origin, age, or disability where the
employer or its agents or supervisory
employees knew or should have known
of the conduct and failed to take
immediate and appropriate corrective
action, as feasible. In reviewing these
cases, the Commission will consider the
extent of the employer's control over
non-employees and any other legal
responsibility that the employer may
'have had with respect to the conduct of
such non-employees on a case-by-case
basis.

(d) Prevention is the best tool for the
elimination of harassment. An employer
should take all steps necessary to
prevent harassment from occurring,
including having an explicit policy
against harassment that is clearly and
regularly communicated to employees,
explaining sanctions for harassment,
developing methods to sensitize all
supervisory and non-supervisory
employees on issues of harassment, and
informing employees of their right to
raise, and the procedures for raising, the
issue of harassment under title VII, the
ADEA, the ADA, and the Rehabilitation
Act. An employer should provide an
effective complaint procedure by which
employees can make their complaints
known to appropriate officials who are
in a position to act. on them.
[FR Doc. 93-23869 Filed 9-30-93; 8:45 am)
BILLI CODE 0750-01-M

DEPARTMENT OF THE TREASURY

31 CFR Part 103

Bank Secrecy Act Regulations;
Transmittal Orders for Funds Transfers
and Tranamittals of Funds by Financial
Institutions; Correction

AGENCY: Departmental Offices, Treasury.
ACTION:Proposed-rule; correction;
extension of comment period.

SUMMARY: On August 31, 1993, the
Department of the Treasury (Treasury)
published a Notice of Proposed
Rulemaking Relating to Transmittal
Orders for Funds Transfers and
Transmittals of Funds by Financial
Institutions. 58 FR 46021. The
Department of Treasury is making a
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technical correction to this proposed
rule, In view of this technical
correction, the comment period is
extended by two weeks.

DATES: Comments are due on or before
October 18, 1993.

FOR FURTHER UFORwamt CONTACT:. A.
Carlos Correa. Office of Financial
Enforcement, (202) 622-0400.

SUPPLEMENTARY INFORMATION: In the
previous proposal, it was proposed that
a financial institution include the name
and address of the transmittor of the
payment order in any transmittal order.
Similarly. an intermediary bank or
financial Institution would have to
include this information if received. The
notice should instead provide that the
name, address and deposit account
number of the transtnittor, if the
payment is ordered from a deposit
account, must be included.

Technical Corrections

(1) On page 46024, middle column,
proposed S 103.33[h)(1)i)(A) is revised
to read as follows:

(A) The name and address of the
transmitter and the deposit account
number of the transmittor, if the
payment is ordered from a deposit
account;

(2) On page 46024. middle column,
proposed § 103.33(h)(1)(ii)(A) is revised
to read as follows:

(A) The name and address of the
transmittor and the deposit account
number of the transmittor;

(3) On page 46024, last column,
proposed § 103.33(h)(1)(iii)(A) is revised
to read as follows:

(A) The name and address of the
transmittor and the deposit account
number of the transmittor;
* * S * *

Dated. September 27. 1993.
Faith S. Hochherg
Acting Assistant Secretary(EnforoementL
(FR Dec. 93-24166 Filed 9-30-93; 8:45 am]
BEWNG OD 05 D-25-P

ENVIRONMENTAL PROTECTON.
AGENCY

40 CFR Part 52

fAO-FRL-4r8-1

RIN 2060--AED9

Application Sequence for Clean Air Act
Section 179 Sanctions

AGENCY: U.S. Environmental Protection
Agency (EPA). *
ACTION: Notice of proposed rulemaking.

SUMMARY: The EPA is proposing a rule
governing the order in which the
sanctions shall apply under section 179
of the Clean Air Act (Act). as amended,
after the EPA makes a finding specific
to any State Implementation Plan (SIP)
or plan revision required under the
Act's nonattainment area provisions and
any such implementation plan or
revision for which the EPA has made a
SIP call. The EPA is proposing that the
offset sanction apply in an area 18
months after the date on which the EPA
makes a finding with regard to that area
and that the highway sanction apply in
that area six months following
application of the offset sanction. Once
this rule is effective, sanctions will
apply automatically in the sequence
prescribed in all instances in which
sanctions are required following
applicable findings that the EPA has
already made or that the EPA will make
in the future, except when the EPA
proposes in a separate rulemaking to
change the sanction sequence. The
public will have an opportunity to
comment on any such separate
rulemaking. Since the EPA's general
approach in applying sanctions under
section 179 will be to sequence them in
the manner prescribed in this
document, this proposal represents the
public's opportunity to comment on the
sequence in which sanctions shall
generally apply under section 179 for
the applicable findings the EPA has
made or will make in the future.
DATES: Written comments on the
proposed EPA action must be received
by the EPA at the address indicated in
the ADOESSES section on or before
November 1, 1993.
ADDRESSES: Written comments should
be submitted to the EPA at the docket
address indicated. The public docket for
this action, A-93-28, is available for
public inspection and copying between
8:30 a.m. and 3:30 p.m., Monday
through Friday, at the EPA's Air Docket
Section. Waterside Mall. room M-1500,
1st Floor, U.S. Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 20460.

FOR FURTHER INFORMATION CONTACT: Mr.
Christopher Stoneman. Sulfur Dioxide/
Particulate Matter Programs Branch,
MD-15. Office of Air Quality Planning
and Standards, U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711, telephone
(919) 541-0823.
SUPPLEMENTARY INFORMATION: The
content of today's preamble is listed in
the following outline:
I. Background

A. Clean Air Act Amendments of 1990
B. Title I Requirements of the Act
C. EPA Action on SIP's
D. Consequences of State Failure

II. Today's Action
A. Proposal
B. Sanction Sequencing Proposal
C Sanction Effectuation
D. Opportunity for Comment

III. Miscellaneous
A. Executive Order 12291
B. Regulatory Flexibility Act
C. Paperwork Reduction Act

I. Background

A. Clean Air Act Amendments of 1990

The Act, as amended in 1977.
contained provisions requiring States to
develop SIP's for areas that are
designated nonattainment (ie.,
nonattainment areas) based on their
failure to attain the national ambient air
quality standards (NAAQS) for ozone.
carbon monoxide (CO), particulate
matter (PM-10), sulfur dioxide (SO2 ).
nitrogen dioxide (NO2), or lead. Title I
of the Clean Air Act Amendments of
1990 (CAAA) revamped the
requirements for nonattainment areas.
Title I made numerous changes in SIP
requirements in general, including
provisions governing the EPA's
processing of SIP revisions. In addition.
the CAAA specifically provided for
certain consequences for State failure to
meet SP requirements.

On April 16, 1992 (57 FR 13498) and
April 28. 1992 (57 FR 18070), the EPA
published a General Preamble for title I
of the CAAA that describes the EPA's
preliminary views on how the EPA
should interpret various provisions of
title I of the amended Act, primarily
those concerning SIP revisions required
for nonattainment areas. This document
will refer frequently to the General
Preamble for more information on title
I provisions summarized here. Note that
the public will have the opportunity to
comment on the relevant issues
expressed in the General Preamble
when the EPA proposes to take approval
or disapproval action pursuant to
notice-and-comment rulemaking on SIP

' Public Law N& 101-549.104 Star. 2399.
codified at 42 U.S.C. 7401-7671q.
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revisions submitted by States. The
General Preamble is intended to serve as
an advance notice of how the EPA
generally intends, in those subsequent
rulemakings, to take action on SIP
submissions and to interpret various
title I provisions.

B. Title I Requirements of the Act
. Title I of the CAAA (Provisions for

Attainment and Maintenance of
NAAQS) primarily amends and
supplements title I of the Act (Air
Pollution Prevention and Control).
addressing on a comprehensive basis
the provisions concerning NAAQS
attainment by areas designated
nonattainment under section 107(d) (42
U.S.C. 7407(d)) of the Act. The General
Preamble discusses those requirements
which States must address. In some
cases, States must satisfy the
requirements through a formal submittal
to the EPA of a SIP revision, while other
requirements necessitate only that
States perform certain activities. Four
areas of key requirements will be
discussed below:

1. Designations/Classifications
The designation and classification

requirements in the CAAA amend
section 107, the designation provisions,
and create new classification provisions
in part D (Plan Requirements for
Nonattainment Areas) of title I of the
Act. The new requirements provide that
areas violating the NAAQS (or
contributing to a nearby violation of the
NAAQS) must be designated
nonattainment (section 107(d)). An area
may be redesignated to attainment
following, among other things, a
demonstration that the NAAQS have
been attained (section 107(d)(3)(E)).2 In
addition, the amended Act provides for
the classification of nonattainment areas
based on the severity of the
nonattainment problem (sections 181.
186, and 188). Designations and
classifications are discussed in the
General Preamble at 57 FR 13501-13552
for ozone, CO, PM-10, SO . lead, and
NO 2 in the specific SIP requirement
sections for each pollutant.

2. General Requirements
The CAAA revise various general

requirements in section 110 (42 U.S.C.
7410) of the Act. These requirements
apply to all plans regardless of the
attainment demonstration required.

2 For EPA procedures on being redesignated from
nonattainmant to attainment. see memorandum
entitled "Procedures for Processing Requests to
Redesignate Areas to Attainment" from John
Calcagni to Air Division Directors. Regions 1-X.
September 4, 1992. which is conlained in the
docket

Among other things, these general
requirements include procedures for the
EPA's review of SIP submittals (section
110(k)). authority for approval of SIP
revisions (section 110(1)), and a revised
list of requirements for all plans (section
110(a)(2)). The EPA's SIP review
procedures are discussed in the General
Preamble at pages 13565-13566, and the
section 110(a)(2) requirements are
discussed in the General Preamble at
pages 13556-13557.

3. Part D, Subpart I Requirements
The CAAA provide numerous

revisions to the general requirements for
all designated nonattainment areas,
which are set forth in part D, subpart 1.
In subpart 1, Congress repealed the 1987
attainment deadlines for ozone and CO
and established new attainment
deadlines based on an area's
classification. Subpart I also includes a
process governing sanctions for State
failure to meet statutory requirements,
which is discussed in the General
Preamble at pages 13566-13567. Beyond
that, it includes revised new source
review permit requirements (section
172(c)(5) and section 173, 42 U.S.C.
7503). which are discussed in the
General Preamble at pages 13552-
13556.

4. Pollutant-Specific Requirements
Pollutant-specific requirements for

designated ozone, CO, PM-1O, SO 2,
NO2, and lead nonattainment areas are
found in part D at subparts 2. 3, 4, and
5, respectively. The EPA has determined
that where a conflict eXists, the
pollutant-specific requirements override
the general requirements of part D,
subpart 1. Among other things, these
pollutant-specific requirements include
statutory deadlines by which various
elements of the SIP must be submitted
to the EPA (e.g., emission inventory.
control strategy, attainment
demonstration, etc.), as well as statutory
deadlines by which nonattainment areas
must attain the NAAQS for the different
pollutants. The pollutant-specific
requirements are discussed in the
General Preamble at pages 13501-
13552.

C. EPA Action on SIP's
As mentioned above in section I.B.2,

section 110(k) contains provisions
governing the EPA's review of SIP
submittals. The Act provides for a two-
stage review of a State plan submittal to
the EPA: A determination of whether
the SIP is comp!ete, followed by a
review of the plan's approvability. The
review process is discussed in the
General Preamble at 57 FR 13565-
13566.

1. Completeness Review

Section 110(k)(1) requires the EPA to
promulgate, by August 15, 1991 (within
nine months of enactment), minimum
criteria that any SIP submittal must
meet. The EPA satisfied this
requirement by promulgating the
criteria on August 26, 1991 (56 FR
42216). The purpose of the
completeness review is to provide a
procedure for assessing whether a SIP
submittal is complete and, therefore,
adequate to trigger the Act requirement
that the EPA review and take action on
the submittal. Thus, the completeness
criteria provide criteria that enable
States to prepare adequate SIP
submittals and a procedure to enable the
EPA reviewers to promptly screen SIP
submittals, identify those that are
incomplete, and return them to the State
for corrective action without being
required to go through rulemaking.

If a submittal is determined to be
complete, the EPA will inform the State
by letter of its determination and begin
the formal review for approvability. If a
submittal is determined to be
incomplete, the EPA will notify the
State by letter listing the deficiencies.
Consistent with section 110(k)(1)(B), the
EPA will attempt to make completeness
determinations within 60 days of
receiving a submittal. However, a
submittal will be deemed complete if a
completeness determination is nt made
by the EPA within six months of the
EPA's receipt of the submittal.

2. EPA Approval/Disapproval Action

Following the completeness review,
the EPA reviews each complete plan for
approvability. Under the Act, the EPA
may issue a full approval, or full
disapproval, or may grant a partial
approval, limited approval, or a
conditional approval.

a. Full, partial, and limited approval
and disapproval. The EPA has authority
to fully approve or disapprove a State
SIP submittal under section 110(k)(3)
(42 U.S.C. 7410(k)(3)). However, in
some instances, a State's submission of
a SIP or SIP revision will include a
provision that does not comply with one
or more applicable requirements of the
Act. The Agency must disapprove those
portions of a SIP submittal that do not
meet the applicable requirements of the
Act (section 110(k)(3)). Where the
deficient portions of a SIP submittal are
separable, the EPA will partially
approve the remainder of the SIP and
disapprove those deficient parts.
However, there may be instances where
inseparable portions of the SIP
submittal are deficient. The EPA has
interpreted the Act to provide flexibility
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in the instance where a submittal as a
whole serves to improve air quality by
providing progress toward attainment,
reasonable further progress, and/or
reasonably available control technology,
yet fails to comply with all of the Act's
requirements, Such an action, called a
limited approval, is not considered a
complete action on the SIP submittal.
To complete the action, the EPA must
also issue a limited disapproval
whereby the Agency disapproves the
SIP revision request as a whole for
failing to meet one or more
requirements of the Act.

6. Conditional approval. Under
section 110(k)(4), the Administrator may
approve a plan revision based on a
commitment of the State to adopt
specific enforceable measures by a
specified date that is no later than 1 year
after the date of the EPA approval of the
plan revision that included that
commitment. If the EPA finds that the
State fails to meet the commitment
within that approved time period, the
conditional approval would
automatically convert into a
disapproval.

D. Consequences of State Failure

1. Section 179(a) Scope and Findings
The CAAA revise the law concerning

sanctions 3 to address State failures to
comply with the requirements of the
Act. Under section 179(a) (42 U.S.C.
7509(a)) of the Act, for any plan or plan
revision required under part D or
required in response to a finding of
substantial inadequacy under section
110(k)(5) (42 U.S.C. 7410(k)(5))4,.the
Act sets forth four findings S that the
EPA can make, which may lead to the
application of one or both of the
sanctions specified under section 179(b)
(42 U.S.C. 7509(b)). The four findings
are: (1) A finding under section
179(a)(1) that a State has failed, for a
nonattainment area, to submit a SIP or
an element of a SIP, or that the SIP or
SIP element submitted fails to meet the
completeness criteria established

The CAAA also revised the Act's provisions
concerning Federal implementation plans (P's).
Under section 110(c)(1), the FIP requirement is
triggered by an EPA finding that a State has failed
to make a required submittal or that a received
submittal does not satisfy the minimum
completeness criteria established under section
110(k)(1)(A), or an EPA disapproval of a SIP
submittal in whole or in part. However, since FIP's
are not the subject of tlis notice, these provisions
are not addressed here.

4 A finding of substantial inadequacy under
section 110(k)(5)-known as a "SIP call"-s made
whenever EPA finds that a plan for.any area is
substantially inadequate to attain or maintain the
relevant NAAQS.

3 Section 119(a) refers to findings, disapprovals,
and determinations. These will all be referred to by
the one term "findings,"

pursuant to section 110(k); (2) a finding
under section 179(a)(2) where the EPA
disapproves a SIP submission for a
nonattainment area based on its failure
to meet one or more plan elements
required by the Act; (3) a finding under
section 179(a)(3) that the State has not
made any other submission required by
the Act (including an adequate
maintenance plan) or has failed to make
any other submission that meets the
completeness criteria or has made a
required submission that is disapproved
by the EPA for not meeting the Act's
requirements; or (4) a finding under
section 179(a)(4) that a requirement of
an approved plan is not being
implemented.
2. Implications of Proposed Rulemaking

a. Implementation of the sanctions.
Section 179(a) provides that unless the
deficiency prompting the finding (i.e.,
nonsubmittal, disapproval, and
nonimplementation) has been corrected
within the time periods prescribed
therein one of the sanctions in section
179(b) "shall apply, as selected by the
Administrator." Therefore, sanctions
will apply automatically in the
sequence prescribed herein in all
instances in which sanctions are
applied under section 179(a) following
findings under section 179(a)(1H4) for
part D plans or plan revisions (including
calls for part D plans) that the EPA has
already made or that the EPA will make
in the future, except when the EPA
takes a separate action to select
sanctions. Note, though, that if the
sanction clock elapses for any findings
before this action is final and effective
and the EPA has not taken independent
sanction selection action, the EPA
interprets section 179(a) that sanctions
shall not apply until the EPA makes the
sanction selection through notice-and-
comment rulemaking.

The EPA intends to notify States of
the automatic application of sanctions
by letter from the EPA Regional
Administrator to the State Governor
notifying the State of the date on which
sanctions begin. The EPA will also
publish a notice in the Federal Register
in which the EPA will amend the
language being codified by this
rulemaking to indicate what areas are
subject to the offset and highway
sanctions (see § 52.31(e) of today's
proposed rule). In addition, if removal
of the sanction(s) is warranted (see
section II.B.), the EPA will notify the
State by letter that the sanction(s) is
being removed and amend the
regulatory language to reflect that the
area is no longer subject to the
sanction(s).

b. Making findings. The EPA makes
section 179(a) findings of failure to
submit and findings of incompleteness
via letters from the EPA Regional
Administrators to State Governors or
other State officers to whom authority
has been delegated.6 The letter itself
triggers the sanctions clock. To make
findings of failure to submit and
findings of incompleteness under
section 179(a)(1) and section 179(a)(3),
the EPA is not required to go through
notice-and-comment rulemaking.7 For
section 179(a)(2) and section
179(a)(3)(B) findings of disapproval, the
Federal Register notice in which the
EPA takes final action disapproving the
submittal (typically after notice-and-
comment) initiates the sanctions clock.
For section 179(a)(4) findings of
nonimplementation, the sanctions clock
starts when the EPA makes a finding of
nonimplementation in the Federal
Register through notice-and-comment
rulemaking.

c. Sanctions clock.8 Once the
sanctions clock has started upon the

6 7-62, Finding of Failure to Submit a Required
State Implementation Plan or Any Other Required
Submission of the Act, Clean Air Act, Delegations
Manual, 12/13/91.

7 Under section 110(k)(1). the Act provides EPA
with a 60-day period in which to determine
whether a submittal is complete. The EPA makes
this completeness determination by letter sent to
the State (40 CFR part 51, appendix V). However,
prior to determining whether something is
complete. EPA must determine whether the State
made a submittal or whether the State failed to
submit the required SIP element or elements.
Therefore, EPA must make such a determination
prior to the time that EPA would be required to
determine whether a submittal is complete. Since
EPA has less than 60 days to determine whether a
State failed to make a required submittal or
submitted a complete SIP, and it is impossible to
rgide notice-and-comment in 60 days, EPA

eves that Congress clearly intended that EPA
should not'go through notice-and-comment
rulemaking prior to aeing findings of failure to
submit

In addition, even if EPA's findings of failure to
submit were subject to rulemaking procedures
under the APA, EPA believes that the good cause
exception to the rulemaking requirement applies
(APA section 553(b)(1)). Section 553(b)(B) of the
APA provides that the Agency need not provide
notice and an o pportunity for comment if the
Agency for good cause determines that notice and
comment are "impracticable, unnecessary, or
contrary to the public interest." With regard to
findings of failure to submit, notice and comment
are unnecessary. The finding of failure to submit
does not require any judgment on the part of the
Agency. The issue is clear in that the Agency must
state whether or not it has received any submittal
from the State in response to a specific statutory
requirement. No substantive review is required for
such a determination. If the Agency has received a
submittal, it will perform a completeness
determination. If the Agency has not received
anything, then the State has failed to submit the
required plan or plan element under section
179(a)(1). Because there is nothing on which to
comment, notice-and-comment rulemaking are
unnecessary.

0 For general guitance on EPA's interpretation of
how the sanctions clock functions and what is
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EPA making a finding under section
179(a), in order to stop the clock, the
EPA must determine that the State has
corrected the deficiency that prompted
the finding. Similarly, to remove section
179(b) sanctions applied under section
179(a), the State must correct the
deficiency prompting the finding that
resulted in sanction(s) application.

For a section 179(a)(1) finding that a
State has failed to submit a SIP or an
element of a SIP, or that the SIP or SIP
element submitted fails to meet the
completeness criteria of section 110(k),
the EPA will stop the sanctions clock or
remove the sanction upon the EPA's
determination that the State has
submitted the missing plan or plan
element and that the submittal meets
the completeness criteria established
pursuant to section 110(k)(1).9 If the
EPA disapproves a SIP submission
based on itt failure to meet one or more
plan elements required by the Act, to
correct the deficiency for purposes of
stopping the sanctions clock or
removing the sanction, the State must
submit a revised SIP to the EPA and the
EPA must approve that submittal
pursuant to section 110(k). For a finding
that a requirement of an approved plan
is not being implemented, the EPA will
stop the sanctions clock or remove the
sanction through notice-and-comment
rulemaking upon a determination that
the State is implementing the approved
plan or part of a plan.

The EPA has made section 179(a)(1)
findings of failure to submit for
numerous submittals.due under the
amended Act. In October 1991, the EPA
made findings that nine States and the
District of Columbia failed to submit
certain corrections to volatile organic
compounds (VOC's) regulations (due
May 15. 1991) required under section
182(a)(2)(A) for certain ozone
nonattainment areas (56 FR 54554,
October 22. 1991). As of June 1993, the
following District of Columbia ozone
area 10 has still not submitted the
complete regulation corrections
required:

necessary to stop it. see the memorandum entitled
"Processing of State Implementation Plan (SIP)
Submlttals' from John Calcagni to Air Division
Directors, Regions --X, July 9, 1992. A copy of this
memorandum has been placed in the docket for this
rulemaking.

9The July 9, 1992 SIP processing guidance
indicates that if the 18 month sanction clock
elapses during a completeness review sanctions
will not be Imposed unless EPA determines the
plan Incomplete. Note that In light of today's
proposal this is still EPA guidance.

IoFor official nonattainment area boundaries, see
40 CFR part 81.

EPA region Ozone nonattainment area

III .................. IDistrict of Columbia.

Thus, sanctions are due in this ozone
area in April 1993 if the deficiency is
not corrected with submittal of a plan
the EPA finds complete. However, since
the EPA interprets section 179(a) that
sanctions shall not apply until the EPA
makes the sanction selection via notice-
and-comment rulemaking, sanctions
shall apply in these areas when this
sanction selection action is final and
effective, or when any separate sanction
selection action the EPA takes is final
and effective. (Section MI.A. discusses
sanction implementation in greater
detail.)

Note that with regard to the District of
Columbia, temporary corrections to
VOC's regulations have been adopted by
the district and are both enforceable and
effective. However, the District of
Columbia must make these regulations
permanent and formally submit them to
the EPA as a SIP revision and the EPA
must find them complete in order for
the sanction clock to stop. (Section MI.C.
discusses in detail how the sanction
clock stops under section 179(a).)

In December 1991, the EPA made
findings that 11 States failed to submit
a required PM-10 SIP submittal or
failed to submit a required complete
PM-la SIP due November 15, 1991 for
27 moderate PM-10 nonattainment
areas (57 FR 19906, May 8, 1992). In
March 1992, the EPA made a finding
that one State failed to submit a
required complete PM-10 SIP due
November 15, 1991 for one PM-10 area.
In May 1992, the EPA made a finding
that one State failed to submit a
required complete PM-1 SIP due
November 15, 1991 for two PM-10
areas. As of June 1993, the following 13
moderate PM-10 nonattainment areas 11
in seven States have still not submitted
complete plans:

EPA re- PM-10 nonattainment areagion

| ... ........

II..........
III .........
VX ..........

IX .........
IX .........

IX .1........

IX .........

IX .........Ix .........

New Haven, CT.
Guaynabo, PR.
Clairton, PA.
Lake County, IN.
Douglas, AZ;
Nogales, AZ
Phoenix, AZ (sanctions due Sep-

tember 1993).
Rilito, AZ (sanctions due Novem-

ber 1993).
Yuma, AZ (sanctions due Novem-

ber.1993).
Imperial Valley, CA.
Searles Valley, CA.

II For official nonattainment area boundaries, see
40 CFR part 81.

EPA re- PM-10 nonattainment area
gion

X .......... Bonner County, ID.
X .......... Pocatello, ID.

Thus, the first sanction is due in these
PM-10 areas in mid-June 1993 (except
in three areas, as noted in the table) if
the deficiency is not corrected with
submittal of a plan the EPA finds
complete. However, as noted above,
since the EPA interprets section 179(a)
that sanctions shall not apply until the
EPA makes the sanction selection via
notice-and-comment rulemaking,
sanctions shall apply in these areas
when this sanction selection action is
final and effective, or when any separate
sanction selection action the EPA takes
is final and effective.

In June 1992, the EPA made findings
that three States failed to submit
required SO2 SIP submittals due May
15, 1992 for 3 SO2 nonattainment areas
(57 FR 48614, October 27, 1992). As of
June 1993, the following three SO 2
areas 12 have still not submitted
complete plans and thus the first
sanction is due in December 1993 if the
deficiency is not corrected with
submittal of a plan the EPA finds
complete:

EPA re SO2 nonattainment areagion

III......... Warren County (Conewango Town-
ship), PA.

III ......... Hancock County (New Manchester
Grant), WV.

VIII ....... Lewis and Clark County (East Hel-
ena), MT.

In addition, in January and February
1993 under sections 179(a)(1) and (3)
and section 110(m) the EPA made
findings that 36 States failed to submit
SIP elements or submitted incomplete
SIP elements due under the Act in June
and November of 1992. The EPA is
publishing a notice in the Federal
Register announcing the findings made.
The first sanction for these SIP elements
is due July 1994.

3. Section 179(b) Sanctions 13

Under section 179(b), two sanctions
are available for selection by the EPA
following a section 179(a) finding:

a. H-ighway funding sanction, section
179(b)(1) (42 U.S.C. 7509(b)(1)). "The

12For official nonattainment area boundaries. see
40 CFR part 81.

3
1In addition, section 179(a) provides for an air

pollution grant sanction that applies to grants EPA
may award under section 105. However, since it is
not a sanction provided under section 179(b). it is
not one of the sanctions that automatically apply
under section 179(a).
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Administrator may impose a
prohibition, applicable to a
nonattainment area, on the approval by
the Secretary of Transportation of any
projects or the awarding by the
Secretary of any grants, under title 23,
United States Code, other than projects
or grants for safet * * *." The safety
determination wilI be made by the
Secretary "based on accident or other
appropriate data submitted by the
State." The Secretary must determine
that "the principal purpose of the
project is an improvement in safety to
resolve a demonstrated safety problem
and likely will result in a significant
reduction in, or avoidance of,
accidents." Beyond projects and grants
qualifying for the safety exemption, the
prohibition also will not apply to the
following:

(1) Capital programs forpublic transit,
(2) Construction or restrction of

certain roads or lanes solely for the use
of passenger buses or high occupancy
vehicles;

(3) Planning for requirements for
employers to reduce employee work-
trip-related vehicle emissions;

(4) Highway ramp metering, traffic
signalization, and related programs that
improve traffic flow and achieve a net
emission reduction;

(5) Fringe and transportation corridor
parking facilities serving multiple
occupancy vehicle programs or transit
operations;

(6) Programs to limit or restrict
vehicle use in downtown areas or other
areas of emission concentration
particularly during periods of peak use,
through road use charges, tolls, parking
surcharges, or other pricing
mechanisms, vehicle restricted zones or
periods, or vehicle registration
programs;
(7) Programs for breakdown and

accident scene management,
nonrecurring congestion, and vehicle.
information systems, to reduce
congestion and emissions; and

(8) Such other transportation-related
programs as the Administrator, in
consultation with the Secretary of
Transportation, finds would improve air
quality and would not encourage single
occupancy vehicle capacity.

In considering such measures, the
State should seek to ensure adequate
access to downtown, other commercial
and residential areas, and avoid
increasing or relocating emissions and
congestion rather than reducing them.

b. Offset sanction, section 179(b)(2)
(42 U.S.C. 7509(b)(2)). The offset
sanction requires that when States apply
the emissions offset requirements of
section 173 to new or modified sources
or emissions units for which a permit is

required under part D, the ratio of
emission reductions to increased
emissions must be at least 2 to 1.
4. Application and Timing of the
Section 179(b) Sanctions

Although application of section
179(b) sanctions is mandatory when the
EPA makes a finding under section
179(a), it is not immediate. Instead,
section 179(a) provides for a sanction"clock", allowing States 18 months from
the finding to correct the deficiency that
prompted the finding before sanctions
must apply. Specifically, under section
179(a), 18 months after the
Administrator makes a finding
concerning a State failure (as described
above) with respect to a specific plan or
plan element required by part D, or in
responseto a SIP cAll, the highway or
offset sanction of section 179(b) shall
apply (as selected by the Administrator)
unless the deficiency has boon
corrected. In addition, if the deficiency
has not been corrected six months after
the first sanction applies, then the
second sanction shall apply. However,
both sanctions shall apply after 18
months if the Administrator finds a lack
of good faith on the part of the State.14

II. Today's Action

A. Proposal
By this document, the EPA is

proposing a rule governing the order in
which the sanctions shall apply under
section 179 following a section 179(a)
finding. This proposal is limited to the
order of sanctions since, once a finding
has been made, the EPA's discretion is
limited to which sanction shall apply
and not whether sanctions should
apply.By this document, the EPA is setting

forth, as a general matter, the following
order of application of sanctions. The
EPA is proposing that the section
179(b)(2) offset sanction apply in an
area 18 months from the date when the
EPA makes a finding under section
179(a) with regard to that area.
Furthermore, the EPA is proposing that
the section 179(b)(1) highway sanction
apply in an area six months following
application of the offset sanction. The
EPA is proposing to sequence the
application of the section 179(b)
sanctions in this manner in all cases
unless the EPA decides highways
sanctions apply first by individual
notice-and-comment rulemaking.
(Sanction application sequencing is
addressed in § 52.31(d) of the proposed
rule.)

14 Any finding of a lack of good faith EPA makes
under section 179(a) will be subject to notice-and-
comment rulemaking.

The proposal is limited to the
sequence in which sanctions shall apply
under section 179(a) with respect to a
finding made under subsections (1)-(4)
specific to any implementation plan or
plan revision required under part D and
any implementation plan or revision
required under part D found
substantially inadequate pursuant to
section 110(k)(5). In general, part D
plans and plan revisions are required for
areas designated nonattainment under
section 107.15 The proposal does not
encompass finding the EPA can make
under section 179(a) regarding SIP calls
for non-part D plans or plan revisions or
the sanction provisions in section
110(m) of the Act.16 It also does not
encompass any findings the EPA may
make under other titles of the Act (e.g.,
section 502(d) for operating permitting
programs). [Section 52.31(c) of the
proposal addresses the rule's
applicability, including the findings and
SIP's affected.]

B. Sanction Sequencing Proposal

1. Background

In general, sanctions can serve at least
two functions. One function is to
encourage compliance with the Act's
requirements. This is an important too]
the EPA has available to compel areas
to meet their obligations under the Act
with the goal of ensuring the timely
development of approvable SIP's and
the implementation of those plans when
approved by the EPA. A second
function of sanctions is to protect and
preserve air quality in areas until the
deficiency prompting the sanctions-

i While pat D generally applies to
nonattainment areas, some requirements extend to
other areas. For example, section 184(a) specifically
created at enactment an ozone transport region
called the Northeast Ozone Transport Region
(NOTR), which is comprised of several mid-Atlantic
and New England States (see General Preamble at
page 13527). Though areas within some of these
States may nat be designated nonattainmont, the
States must submit revisions to their SIP's by
certain statutory deadlines to include specific part
D measures for these areas (e.g., enhanced vehicle
inspection and maintenance program, reasonably
available control technology on volatile organic
compounds (VOC) sources, etc.).

16 Section 110(m) of the Act grants EPA broad
discretionary authority to apply either sanction
liged in section 179(b) "at any time (or at any time
after) a finding" under section 179(a) with respect
to any portion of the State, subject to certain
limitations (57 FR 44534, September 28, 1992). The
selection of sanctions being made by this action,
however, does not apply to the imposition of
sanctions by EPA under section 1 10(m). Thus, the
section 110(m) provisions are not addressed here.
Note that sanction selection for section 110(m)
findings (including the findings under section
110(m) EPA made in January/February 1993 for
State failure to submit a section 507 small business
assistance program) will be made through notice-
and-comment rulemaking independent from this
action.
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initiating finding can be corrected. This
function is consistent with and
reinforces the overall purpose of the
Act: to protect air quality so as to
promote public health and welfare. See
H.R. 490, 101st Cong. 2nd Sess. 228
(1990).

2. Rationale for Sanction Order
In the General Preamble at page

13567, the EPA expresses the
preliminary view that the choice of
which sanction to apply under section
179 will be decided on a case-by-case
basis. However, today, for three reasons,
the EPA is proposing that, as a general
matter, the offset sanction apply at 18
months followed by the highway
sanction 6 months thereafter.

One, the EPA believes that
conceptually the offset sanction will, in
general, provide a more certain air
quality benefit in the shorter- and
longer-term than the highway sanction.
The offset sanction provides a more
certain air quality benefit because it
increases from between 1-to-1 and 1.5-
to-I 17 to 2-to-1 the ratio of emission
reductions to increased emissions a new
or modified source must obtain before
being able to obtain a permit to
construct and operate in a
nonattainment area. Thus, when the
offset sanction applies and new or
modified major sources locate and
commence operation in an area, air
quality can directly benefit as emissions
contributing to the problem are reduced
by an amount up to twice that required
"merely" to offset the new source's
emissions.

On the other hand, the link between
a benefit to air quality and the highway
sanction can be less direct and thus
more uncertain. Estimates of the air
quality impact of transportation projects
not implemented are for the most part
less certain than estimates of the air
quality impact of an emission reduction
from a stationary source obtained in
connection with the offset sanction. An
estimate of the air quality benefit of a
transportation project not implemented
depends on the assumptions made
about the various factors governing the
extent and spatial character of the
emissions-generating activity (e.g.,
vehicles miles traveled, traffic patterns,
etc.). These assumptions reflect
uncertainty. By contrast, activity factor
assumptions for stationary sources are
more certain and, with the predictive
tools available (i.e., air quality models),
the beneficial impact to air quality of

'?The new source review (NSR) offset ratio for
nonattainment areas generally is at least I to 1.
However, the offset ratio for NSR in ozone
nonattainment areas ranges from 1.1 to 1.5,
depending on the area's classification.

the offset sanction's emission reductions
can be relatively easily quantified.

Moreover, the uncertainty concerning
the link between an air quality benefit
and the highway sanction increases in
the longer-term because estimating the
9 otential air quality benefit achievable
ythe highway sanction from not

implementing a highway project is more
uncertain the further into the future the
underlying activity factor assumptions
are projected. In the nearer-term some
benefit to air quality may result from the
highway sanction by a cessation of
project construction activity, producing
a reduction in whatever construction-
related emissions may have occurred.
However, the benefit would be
temporary whereas emission reductions
resulting from implementation of the
offset sanction must be achieved when
the source commences construction and
remain in place thereafter, Thus, the
offset sanction in general provides a
more certain air quality benefit than the
highway sanction in the shorter- and
longer-term.

Two, the offset sanction provides
greater potential for more significant air
quality protection because it potentially
affects all categories of stationary
sources and, depending on the
pollutant(s) addressed in the deficiency
prompting the finding, may affect all
,criteria pollutants (i.e., pollutants for
which the EPA has promulgated a
NAAQS such as CO. PM-10, etc.). By
contrast, the highway sanction would
affect only mobile sources and
pollutants emitted by mobile sources.
(Mobile sources are not, for instance,
regarded as significant emitters of lead
and SO 2.)

Three, in addition to air quality
considerations, the 2-to-I offset sanction
is less complicated to implement and
administer than the highway sanction
by its very nature and because of the
manner in which the EPA intends to
implement it, as discussed in section
II.C.l.b. below. Since the EPA will
administer the offset sanction, its
implementation will not require
coordination and communication
between the EPA and other Federal
agencies and the EPA and non-air
quality agencies. In addition, as
discussed below, implementation of the
offset sanction does not necessitate a
revision to State nonattainment NSR
rules and the EPA's role will consist
primarily of enforcing the 2-to-i offset
requirement through section 113(a)(5).

Implementation of the highway
sanction, on the other hand, will require
extensive coordination between the
EPA, the Department of Transportation
(DOT), and State transportation and
planning agencies. The administration

of the highway sanction is also more "
burdensome because it' will necessitate
a continuous case-by-case review of
projects (based on information
submitted by the States) to determinewhich projects are exempt from the
highway funding restrictions'of the
sanction and which projects are not.

Moreover, the-EPA does not regard
sanctions as a long-term solution to air
quality problems but rather intends to
work with States to resolve deficiencies
as rapidly as possible Thus, by
applying the offset sanction at 18
months, if the State corrects the
deficiency prompting the finding prior
to six months thereafter, then the
highway sanction would not apply and
the EPA and other affected agencies
would not be burdened with its
comparatively greater implementation
and administration burden.

The EPA, therefore, is proposing, as a
general matter, that the offset sanction
apply before the highway funding
sanction following a section 179(a)
finding. The EPA recognizes, however,
that in specific cases the particular
circumstances may lead the EPA to
conclude that it is more appropriate for
the highway sanction to apply first. (See
section I.D. for discussion of how
private persons may petition the EPA
for issuance of a rule under the
Administrative Procedures Act (APA)
such as one proposing the highway
sanction apply first.)

In some situations, it might be more
appropriate for the highway sanction to
apply first where the EPA determines
that the highway sanction could provide
more short-term air quality benefit and
that the highway sanction could have a
greater influence in encouraging
compliance. For example, in areas that
are not experiencing growth in the
number of new stationary sources, the
highway sanction may provide more
short-term air quality benefits since the
effect of an increase in the offset ratio
would be very low. As another example,
because of the economic impact, in
some areas restricting highway funding
may provide more encouragement to.
State and/or local officials to correct a
deficiency than would an increase in
the offset ratio. In any such case, the
EPA will take individual notice-and-
comment rulemaking action, proposing
the highway sanction apply first.

C. Sanction Effectuation

1. Offset Sanction
The following discussion concerns

how the offset sanction will apply. First,
the scope of offset sanction applicability
is addressed and, second,
implementation and enforcement of the

51275



Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Proposed Rules

sanction is discussed. (Section 52.31(e)
of the proposal addresses offset sanction
applicability and implementation.)

a. Scope.
(1) Source applicability.
The EPA is proposing that the

increased emission offset ratio of at least
2-to-1 apply to sources whose permits
have not been issued by the date on
which the offset sanction applies (in
this proposal, 18 months from the date
of a section 179(a) finding).

(2) Pollutant applicability.
When applying in an affected area,

the offset sanction will require that new
or modified sources or emission units,
for which a permit to construct and
operate is required under part D, obtain
emission offsets at a ratio of at least 2-
to-1. The language of section 179(b)(2)
generally references the offset
requirements of section 173 for new or
modified sources or emission units
required to obtain a permit under part
D and is silent with respect to the
pollutant or pollutants for which the
source would be subject to this
requirement.

i today's action, the EPA is
proposing that, when the section
179(b)(2) offset sanction applies
pursuant to section 179, it applies only
to the pollutant(s) (and its/their
precursors) addressed in the deficiency
prompting the finding. Sources wishing
to construct or modify in an area must
then comply with the offset sanction for
the pollutant(s) (and its/their
precursors) addressed in the deficiency
prompting the finding and for which the
source is also subject to nonattainment
NSR.18 However, the EPA is also
proposing that if the deficiency
prompting the finding is general in
nature and not specific to any
pollutant(s) (or its/their precursors), the
offset sanction applies to the criteria
pollutant(s) (and its/their precursors) for
which the area is designated
nonattainment.1o Sources wishing to

s Heowevr, if a finding addresses one of the two'
ozone precursors (VOC's and nitrogen oxides
(NO.)), but does not address both precursors (for
example, if EPA finds a State failed to submit a
VOC rule correction for an ozone nonattainment
area), then when the offset sanction applies sources
must address both ozone precursors, even if the
other precursor is qot addressed in the deficiency
prompting the finding (i.e., NOJ. This is because
ozone is formed by both precursors acting in
combination, not singly. Thus, addressing one
ozone precursor without addressing the other might
diminish the air quality benefit of the offset
sanction by not reducing ozone levels. However, if
EPA approves a demonstration under section 182(0
that some or all of the Act's new NO,. requirements
should not apply, then, in this example, the
sanction applies to NO. (as an ozone precursor)
only at sources where NO. NSR for ozone purposes
is applicable. (See discussion below in this section.)

l9For areas subject to pert D requirementi but
which are not designated nonattainment (e.g.,

construct or modify in an area must
then comply with the offset sanction for
all the criteria pollutant(s) (and its/their
precursors) for which the source is also
subject to nonattainment NSR.

When a source must comply with the
offset sanction for a pollutant(s), in the
determination of whether the source is
subject to nonattainment NSR
requirements for the pollutant(s),
precursors should be treated in the same
manner as nonattainment NSR
applicability determinations generally.
For PM-10 precursors, guidance is
provided in the General Preamble at 57
FR 13538 and 13541-13543. The
discussion in the General Preamble
addresses the section 189(e)
requirement that, for all PM-In
nonattainment areas, the control
requirements applicable under PM-10
SIP's are also applicable to major
stationary sources of PM-In precursors,
except where the EPA determines that
such sources do not contribute
significantly to PM-1 nonattainment in
the area. The General Preamble
discussion provides guidance on how
and when the EPA intends to make
significance determinations for PM-In
precursors for particular areas, which
affects whether or not precursors must
be addressed in nonattainment area NSR
SIP revisions. The PM-10 precursors
discussion on at 57 FR 15338 also
provides guidance on how precursors
should be treated for applicability
purposes.

For precursors to ozone, a supplement
to the General Preamble published on
November 25, 1992 (57 FR 55620)
provides guidance on amended SIP
requirements for NO. Page 55624
specifically addresses the treatment of'
precursors to ozone in nonattainment
NSR applicability determinations.

In addtion, at 57 FR 55623 and
55626-55628 of the General Preamble
provide guidance on section 182(f),
which provides States an opportunity to
demonstrate to the EPA that some or all
of the amended Act's requirements
should not apply to NO,, including
nonattainment NSR. Thus, for NO.
sources in ozone nonattainment areas
where the NO. nonattainment NSR
requirements of section 182(f) do not
apply, the sanction does not apply to
NO. (as an ozone precursor).

b. Sanction implementation and
enforcement. When the offset sanction
applies, the EPA intends to ensure the
sanction is being implemented as
permits are reviewed by reviewing

transport regions, such as the NOTR). where the
finding is general in nature the offset sanction
applies to the pollutant(s) (and its/their precursors)
identified as causing the air pollutant transport
problem.

authorities for completeness and
approvability. As necessary, the EPA
intends to enforce the 2-to-1 offset
sanction through section 113(a)(5)
which gives the EPA the authority to
take certain actions whenever, on the
basis of any available information, the
EPA finds that a State is not acting in
compliance with any requirement or
prohibition of the Act concerning
construction of new sources or
modification of existing ones. Under
section 113(a)(5) those actions are: (1)
Issue an order prohibiting the
construction or modification of any
major stationary source in any area
where such requirement applies; (2)
issue an administrative penalty order in
accordance with section 113(d); or (3)
bring a civil action under section 113(b).

When the offset sanction applies
pursuant to this rule, if a State lacks a
nonattainment NSR program that the
EPA has approved under section
110(k)(3) as meeting the amended Act
NSR requirements, then the State must
comply directly with the substantive
new nonattainment NSR applicability
and emission offset requirements of
sections 171-193 (42 U.S.C. 7501-7515)
of the amended Act for emission offsets
(or cease under section 173 to issue
permits for major new or modified
sources). Where the EPA has not
approved a NSR SIP revision as meeting
the requirements of amended sections
171-193, the specifications of those
provisions must supersede any less
stringent or inconsistent State NSR
requirements.

In addition, when the offset sanction
applies pursuant to this rule, in cases in
which States miss the statutory deadline
forpart D NSR SIP submittals, offsets
should be applied consistent with EPA's
NSR transitional guidance.20 The
guidance addresses how applications
from sources should be treated when the
State misses the statutory deadline for a
part D NSR SIP submittal and a source
has not submitted a complete
application by the NSR SIP due date.
The guidance states that EPA will
consider these sources in compliance
with the Act where the source obtains
from the State a permit that is consistent
with the substantive new NSR part D
provisions in the amended Act. If such
a source proposes to locate or modify in
an area subject to the offset sanction,

2DSee "New Source Review (NSR) Programs
Transitional Guidance" memorandum from John S.
Seitz to Air Division Director, Regions l-X, March
11, 1991; and "New Source Review (NSR) Program
Supplemental Transitional Guidance on
Applicability of New Part D NSR Permit
Requirements" memorandum from John Seitz to Air
Division Director, Regions I-X, September 3, 1992.
These have been entered in the docket for this
rulemaking.
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then it must comply with the emission
offset requirements established in
sections 171-193 and the requirements
set forth In thlgreguiation. In other
words, if a source proposes to locate or
modify In an area subject to the offset
sanction, more consistency with the
substantive new offset requirements of
the Act is insufficient. Once today's
proposed rule is made final sources
subject to the sanction must comply
with the requirements of 40 CFR
52.31Ia)-(e) and the substantive NSR
requirements of sections 171-193 asapplicable.aps indicated in the September 3,1992

NSR transitional guidance, the relevant
substantive new provisions are the new
applicability thresholds, the offset
requirements of section 173, and the
NO, requirements of section 1821) for
most ozone nonattainment areas and the
NOTR. [The new NSR offset
requirements are discussed in the
General Preamble at 57 FR 13552-
13554.) Although not specifically
mentioned in the transitional guidance.
the substantive requirements include
the section 189(e) PM-10 precursors
requirement addressed in the General
Preamble at 57 FR 13538 and 13541-
13543.

2. Highway Sanction
Under the highway sanction, as

descrimed in section I.D.2. above, the
EPA imposes a prohibition on approval
by the Secretary of DOT of highway
projects and grants. Thus, the highway
sanction is not directly implemented by
the EPA. However, the EPA is in the
process of developing procedures with
DOT to provide for the coordinated
implementation of the highway
sanction. (Section 52.31(e) of the
proposal addresses the highway
sanctiLl

D. Opportunity for Comment
As discussed above, under section

179(a), the Act requires sanctions apply
within the timeflumes prescribed. The
only discretion afforded the EPA is
which of the two section 179(b)
sanctions apply at 18 months and which
six months thereafter. Therefore. today
the EPA is seeking comment only on its
proposal that. asa general matter, the
offset sanction apply at 18 months and
the highway sanction apply six months
thereafter following section 179(a)
findings the EPA has med or will make
for a required part D plan or plan
revision or a call for a part D plan or
plan revision. If in the future the EPA
makes exceptions to this rule, than in
individual notice-and-comment
rulemakings the EPA will seek comment
on whether the highway sanction shall

apply after 1S months and the offset
sanction apply six months thereafter
given the circumstances at hand.

Note that the APA also provides
citizens with a means that could be used
to petition the EPA to propose the
highway sanction apply frsL The APA,
5 U.S.C. 553(e). provides that 'Each
agency (including the EPA] shall give an
interested person the right to petition
for the issuance, amendment, or repeal
of a rule." This provision could
conceivably be invoked by a citizen to
petition the EPA to propose the highway
sanction apply first with respect to a
section 179{a) finding covered by this
action.

M. Miscellaneous

A. Executive Order 12291
Under Executive Order 12291. the

EPA must decide whether a rule is
"major" and, therefore, subject to the
requirements of a regulatory impact
analysis (RIA). The EPA does not
consider this to be a "major"
rulemaking and, therefore, an RIA has
not been prepared. In making this
determination, the EPA considered the
limited discretion afforded by the
sanction provisions of section 179 and
thegneral nature of the proposed rule.

The section 179 provisions do not
afford the EPA the discretion, following
a section 179(a) finding, to decide
whether or not a section 179(b) sanction
applies. Sanction application under
section 179 Is automatic under the
timeframes prescribed once the EPA
selects the sanction order, the EPA's
only discretion concerns the ordering of
sanctions as discussed above. Thus, the
only relevant potential impact is the
effect of applying, as a general matter,
the offset sanction six months before the
highway sanction. The EPA, however,
does not believe this will have a major
impact given the short period of time
the offset sanction will apply before the
highway sanction applies.
moreover, the EPA also believes, as

noted above, that, In the event imposing
the highway sanction is not necessary
six months following the offset sanction.
because the State has corrected the
deficiency prompting the finding,
applying the offset "nction first
eliminates the need for the EPA and
other agencies to bear the greater
administrative and implementation
burden-compared to the offset
sanction-of having to effectuate the
highway sanction.

In sum, although Impacts will result
in the future when the sanctions apply
following the EPA selection, the
mandatory nature of section 179 does
not afford the EPA the discretion to alter

those Impacts in a meaningful end
significant way since the EPA can only
decide the order of sanction application
following section 179(a) findings. In
addition, the Impacts from sanctions are
impossible to gage since the universe
of areas whidh will in fact, fail to meet
the requirements of the Act is not
known. It Is also not known, for those
areas where sanctions apply, for what
period of time the sanctions will be in
place, which depends on how rapidly
the State corrects the deficiency in
question. The EPA does intend, though,
to work with States to expeditiously
correct any deficiencies prompting
section 1791a) findings and use
sanctions as a short-term measure.

Therefore, for all these reasons the
Administrator finds this proposed rule
will not have an annual effect on the
economy of $100 million or more; it will
not result in a major increase in costs or
prices; and there will be no significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

This proposed rule has been
submitted to the Office of Management
and Budget(0MB) for review as
required by Exacutive Order 12291. Any
written OMB comments and the EPA
responses are in the docket for this
rulemaking.

B. Regulatory Flexibility Act
The Regulatory Flexibility Act [RFA)

(5 U.S.C. 600 ets eq.) requires federal
agencies to identify potentially adverse
impacts of federal regulations upon
small entities. Agencies are required to
perform a Regulatory Flexibility
Analysis where the significant impacts
are possible on a substantial number of
small entities. Small entities include
small business, :small not-for-profit
enterprises. and governmental entities
with populations of less than 50,000.

Because this action will have some
impact, an Initial RFA Analysis has
been prepared pursuant to the EPA
guidelines, which has been placed in
the docket to this rulemaking. For the
following three reasons, the EPA
believes the impa of this rule will be
limited. One, any impact that may occur
is limited to sources defined as "major"
for nonattainment NSR purposes
(generally 100 tons per year (TPY) or
more of a criteria pollutant, except in
the more srious ozoe nonattainment
areas). The major sources most likely to
also be small entities as defined
pursuant to the RFA are only in these
more serious ozone areas where the
major source TPY threshold has been
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lowered under part D of the Act. Two,
note that the amended Act also
increases the nonattainment NSR offset
ratio in the ozone nonattainment areas.
The ratio ranges from 1.1 to 1.5,
depending on the severity of the area's
classification. Thus, any impact the 2-
to-1 offset sanction will have may not be
as significant in precisely those areas-
severe and extreme ozone
nonattainment areas-where small
entities that are also major sources are
most likely to exist. Three, as stated
above, the only relevant impact period
is 6 months in duration.

C. Paperwork Reduction Act
This rule does not contain any

information collection requirements
which require OMB approval under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.),

When the offset sanction applies,
sources subject to it will not incur an
additional information collection
burden because sources are already
required under the section 173 offset
requirements to obtain an emission
offset from between 1-to-1 and 1.5-to-1.
When the offset sanction applies, it
should not impose an additional
information collection burden because
sources will not have to provide any
information in the application beyond
that which it would already have to
provide in the absence of the sanction.
(For the information collection burden
of new requirements of the amended
Act for nonattainment NSR and
prevention of significant deterioration,
an information collection request is
being prepared to support rulemaking
changes to parts 51 and 52.)

When the highway sanction applies,
the Secretary of DOT is required to
determine which projects or grants
should not be affected by the sanction
and which, therefore, are exempt. This
determination will be based on
information readily available in existing
documentation gathered for the purpose
of evaluating the environmental, social,
and economic impacts of different
alternatives for transportation projects.
These analyses are required for the
preparation of environmental
assessments and impact statements
under the National Environmental
Policy Act (NEPA). Historically,
exemption determinations by DOT for
sanctions have been based on such
NEPA documentation and not
necessitated additional information
gathering and analysis by the States. In
addition, since under NEPA final
environmental documents must be
approved by DOT, in most cases the
NEPA documentation will already be in
DOT's possession. Therefore, the EPA

does not believe that the highway
sanction, when applied, will impose an
additional information collection
burden on the States.

List of Subjects in 40 CFR Part 52
Air pollution control, Environmental

protection, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Particulate matter, Reporting
and recordkeeping requirements, Sulfur
dioxide.

Dated: September 23, 1993.
Carol M. Browner,
Administrator.

For the reasons set forth in the
preamble part 52 of title 40, Code of
Federal Regulations, is proposed to be
amended as set forth below:

PART 52-APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart A-[Amended]

2. Subpart A is proposed to be
amended by adding a new § 52.31 to
read as follows:

§52.31 Application sequence for Clean Air
Act section 179 sanctions.

(a) Purpose. The purpose of this
section is to implement 42 U.S.C.
7509(a) of the Act, with respect to the
application sequencing of the automatic
sanctions under 42 U.S.C. 7509(b),
following a finding made by the
Administrator pursuant to 42 U.S.C.
7509(a).

(b) Definitions. All terms used in this
section, but not specifically defined
herein, shall have the meaning given
them in § 52.01.

(1) 1990 Amendments means the 1990
Amendments to the Clean Air Act (42
U.S.C. 7401 et seq.).

(2) Act means Clean Air Act, as
amended in 1990 (Pub Law No. 101-
549, 104 Stat. 2399).

(3) Criteria pollutant means pollutant
for which the Administrator has
promulgated a national ambient air
quality standard pursuant to 42 U.S.C.
7409 (e.g., ozone, lead, sulfur dioxide,
particulate matter, carbon monoxide,
nitrogen dioxide).

(4) Findings or Finding refer(s) to one
or more of the findings, disapprovals,
and determinations described in § 52.32.

(5) Part D moans part D of title I of
the Act.

(6) Part D SIP or SIP revision or Plan
means a State implementation plan or
plan revision that States are required to
submit or revise pursuant to part D.

(c) Applicability. This section shall
apply to any State in which an air
quality area is located for which the
Administrator has made one of the
following findings, with respect to any
part D SIP or SIP revision required
under the Act, or any part D SIP or SIP
revision required in response to a
finding of substantial inadequacy under
42 U.S.C. 7410(k)(5):

(1) A finding that a State has failed,
for an area designated nonattainment
under 42 U.S.C. 7407(d), to submit a
plan, or to submit one or more of the
elements (as determined by the
Administrator) required by the
provisions of the Act applicable to such
an area, or has failed to make a
submission for such an area that
satisfies the minimum criteria
established in relation to any such
element under 42 U.S.C. 7410(k);

(2) A disapproval of a submission
under 42 U.S.C. 7410(k), for an area
designated nonattainment under 42
U.S.C. 7407(d), based on the
submission's failure to meet one or more
of the elements required by the
provisions of the Act applicable to such
an area;

(3)(1) A determination that a State has
failed to make any submission required
under the Act, other than one described
under paragraph (c)(1) or (c)(2) of this
section, including an adequate
maintenance plan, or has failed to make
any submission, required under the Act,
other than one described under
paragraph (c)(1) or (c)(2) of this section,
that satisfies the minimum criteria
established In relation to such
submission under 42 U.S.C.
7410(k)(1)(A); or (iiI A disapproval in
whole or in part of a submission
described under paragraph (c)(3)(i) of
this section; or

(4) A finding that any requirement of
an approved plan (or approved part of
a plan) is not being implemented.

(d) Sanction application sequencing.
(1) To implement 42 U.S.C. 7509(a),

the offset sanction under paragraph
(e)(1) of this section shall apply in an
area 18 months from the date when the
Administrator makes a finding under
paragraph (c) of this section unless the
deficiency forming the basis of the
finding has been corrected. To further
implement 42 U.S.C. 7509(a), the
highway sanction under paragraph (e)(2)
of this section shall apply in an area six
months from the date the offset sanction
under paragraph (e)(1) of this section
applies unless the deficiency has been
corrected.

(2) Notwithstanding paragraph (d)(1)
of this section, nothing in this section
will prohibit the EPA from determining
through notice-and-comment
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rulemaking that in specific
circumstances the highway sanction
should apply 18 months after the EPA
makes one of the findings under
paragraph (c) of this section and that the
offset sanction should apply six months
from the date the highway sanction
applies.
P e) Available sanctions and method

for implementation.
(1) Offset sanction. i) As further set

forth in paragraphs (e)(1)(ii)-(e)(1)(v) of
this section. for the following areas, on
the following dates, the State shall
apply the emissions offset requirements,
in accordance with 42 U.S.C. 7503 and
7509(b)(2), at a ratio of at least 2-to-1 for
emission reductions to increased
emissions of the following pollutant(s)
and its (their) precursors for which the
finding(s) under paragraph (c) of this
section is (are) made:

Affected' Date sanc- Pollutant(s) af-
area tion applies fected

(ii) The emissions offset requirements
shall apply to new or modified sources
or emissions units for which a permit is
required under pert D, 42 U.S.C. 7501-
7515, on or after the date the sanction
app lies.

ii}i) For purposes of applying the
emissions offise requirement set forth in
42 U.S.C. 7503. at the 2-to-1 ratio
required under paragraph (e)(1)(i) of this
section. the State shall comply with the
provisions ofa State-adopted new
source review program that the EPA has
approved under 42 U.S.C. 7410(k)(3) as
meeting the nonattainment area new
source review requirements of 42 U.S.C.
7501-7515. as amended by the 1990
Amendments. or. if no such plan has
been approved, the State shall comply
directly with the nonattainment area
new source review requirements
specified in 42 U.S.C. 7501-7515, as
amended by the 1990 Amendments, or
cease issuing permits to construct and
operate major new or modified sources.
For purposes of applying the offset
requirement under 42 U.S.C. 7503
where the EPA has not fully approved
a State's new source review program as
meeting the requirements of part D, the
specifications of those provisions shall
supersede any State requirement that is
less stringent or inconsistent.

(iv) For purposes of applying the
emission offset requirement of 42 U.S.C.
7503, the enhanced 2-to-1 ratio required
under paragraph (eXl)(iQ. of this section
shall be limited to the pollutant(s) and
its (their) precursors which is (are) of

concern in the deficiency prompting the
finding made under paragraph (c) of this
section. If the deficiency prompting the
finding under paragraph (c) of this
section is not specific to a particular
pollutant(s) and its (their) precursors.
the 2-to-1 ratio required under
paragraph (e)[1)[i) of this section shall
apply to all pollutants (and their
precursors) for which an area within the
State listed in paragraph (e)(1)(i) of this
section is designated as nonattainment.

(v) For purposes of applying the
emissions offset requirement set forth in
42 U.S.C. 7503, any permit required
pursuant to 42 U.S.C. 7503 issued on or
after the date the offset sanction applies
under paragraph (d) of this section shall
be subject to the enhanced 2-to-1 ratio
under paragraph (e)(1)(i) of this section.

(2) Highwayfunding sanction. For the
following areas, on the following dates,
the highway sanction shall apply as
provided in 42 U.S.C. 7509(b)(1):

Affected area DOa sar-icon applies

[FR Doc. 93-24185 Filed 9-30-93; 8:45 am]
BILW COo 4600-6D-0

40 CFR Part 52
[ILI 2-11-6172; FRL-4733-2l

Approval and Promulgation of
Imlementailon Plan; Iifmls

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On June 29,1990, EPA
promulgated Federal stationary source
volatile organic compound (VOC)
control measures representing
reasonably available control technology
(RACT) for emission sources located in
six northeastern Illinois (Chicago area)
counties. EPA also took final
rulemaking action on certain VOC
RACT rules previously adopted and
submitted by the State of illinois for
inclusion in its State Implementation
Plan (SIP). Included in EPA's rules was
a requirement that the miscellaneous
organic chemical manufacturing
processes at the Stepan Company
Millsdale Plant (Stepan) manufacturing
facility In Elwood, Illinois be subject to
the "generic" rule for miscellaneous
organic chemical manufacturing
processes. By letter of October 22, 1990,
Stepan requested that EPA reconsider
its rule as applicable to Stepan. on the
basis that EPA had not adequately

responded to certain comments. EPA
agreed to do so, and is proposing site-
specific RACT requirements for Stepan's
miscellaneous organic chemical
manufacturing processes and volatile
organic liquid (VOL) storage tanks,
which are sources of VOC. EPA solicits
public comments on its proposed
rulemaking action.
DATES: Comments on this proposal must
be received by November 1, 1993 at the
address below. A public hearing, if
requested, will be-held in Chicago,
Illinois. Requests for a hearing should
be submitted to J. Elmer Bortzer by
November 1, 1993 at the address below.
Interested persons may call Ms. Hattie
Geisler at f312) 886-3199 to see if a
hearing will be held and the date and
location of the hearing. Any hearing will
be strictly limited to the subject -matter
of this proposal, the scope of which is
discussed below.
ADDRESSES: Written comments on this
proposed action should be addressed to
J. Elmer Bortzer, Chief. Regulation
Development Section [5AR-26), U.S.
Environmental Protection Agency,
Region 5, Chicago. Illinois 80604. Again,
comments should be strictly limited to
the subject matter of this proposal.

Docket: Pursuant to sections 307(d)fl)
(B) and (N) of the Clean Air Act (CAA,,
42 U.S.C. 7607(d)(1) (B) and (N), this
action is subject to the procedural
requirements of section 307(d).
Therefore, EPA has established a public
docket for this action, A-92-36, which
is available for public inspection and
copying between 8 a.m. and 4 p.m.,
Monday through Friday, at the
following addresses. We recommend
that you contact Randolph 0. Cane
before visiting the Chicago location and
Jacqueline Brown before visiting the
Washington, DC location. A reasonable
fee may be charged for copying.
U.S. Environmental Protection Agency,

Region 5, Regulation Development
Branch, 77 West Jackson Street,
Chicago, Illinois 60604, (312) 886-
6036.

U.S. Environmental Protection Agency,
Docket No. A-92-36, Air Docket (LE-
131), room M1500o. Waterside Mall,
401 M Street, SW., Washington, DC
20460, (202) 260-7548.

FOR FURTHER INFORMATION CONTACT.
Steve RosenthaL. Regulation
Development Branch, U.S.
Environmental Protection Agency,
Region 5, (312) 886-6052, at the Chicago
address indicated above.

SUPPLEMENTARY INPORMATI6N:

I. Backgreund
In an effort to comply with certain

requirements under part D of the CAA,

51279



5 Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Proposed Rules

42 U.S.C. 7401 et seq., the Illinois
Pollution Control Board (IPCB) adopted
hn organic emission "generic" rule on
April 7, 1988. The purpose of the
generic rule was to satisfy the EPA's
requirements that Illinois adopt rules for
major (100 tons per year (TPY) and
greater) non-CTG sources.1 This
requirement is discussed in the April 4,
1979, General Preamble for Proposed
Rulemaking (44 FR 20372).

Under the adopted generic rule,
subpart RR "Miscellaneous Organic
Chemical Manufapturing Processes"
(MOCMP) regulates manufacturing
processes which produce by chemical
reaction one or more organic
compounds that are specified in Illinois'
definition of MOCMP. Subpart RR
requires that subject sources either
achieve an 81 percent reduction in
volatile organic material (VOM) 2 or that
they comply with an adjusted RACT
emission limitation obtained from the
IPCB.

On April 1, 1987, the State of
Wisconsin filed a complaint in the
United States District Court for the
Eastern District of Wisconsin against
EPA and sought a judgment that EPA,
among other requested actions, be
required to promulgate revisions to the
Illinois ozone SIP for northeastern
Illinois. Wisconsin v. Reilly, No. 87-C-
0395, E.D. Wis. On January 18, 1989i the
District Court ordered that EPA
promulgate an ozone implementation
plan for northeastern Illinois within 14
months of the date of that order. On
September 22, 1989, EPA and the States
of Illinois and Wisconsin signed a
settlement agreement in an attempt to
substitute a more acceptable schedule
for promulgation of a plan for the
control of ozone in the Chicago area. On
November 6, 1989, the District Court
vacated its prior order and ordered all
further proceedings stayed, pending the
performance of the settlement
agreement.

The settlement agreement calls for the
use of a more sophisticated air quality
model, allows more time for EPA to
promulgate a Federal implementation
plan (FIP) using the model, and requires
interim emission reductions while the
modeling study is being performed. The

I Control techniques guideline (CTG) documents
have been prepared by EPA to assist States in
defining RACT for the control. of VOC emissions
from existing stationary sources. Each individual
CTG recommends a presumptive norm of control
considered reasonably available to a specific source
category. Sources in categories for which no CTG
exists are termed -non-CTG sources". See 44 FR
53762 (September 14, 1979).

2The State of Illinois uses the term "VOMW in its
regulations. For the purposes of this RACT analysis,
this term is considered equivalent to EPA's term
"volatile organic compounds (VOC)".

interim emission reductions consist of
Federal promulgation of required VOM
RACT rules for Illinois to remedy
deficiencies in its State regulations.

On December 27, 1989 (54 FR 53080),
EPA proposed to disapprove the Illinois
generic rules (Subparts AA, II, PP, QQ,
RR) largely because the applicability
criteria were not consistent with EPA
RACT guidance for major non-CTG
sources. On that date, EPA also
proposed a number of RACT rules,
including a generic MOCMP rule which
covers Stepan's major non-CTG
operations. On June 29, 1990 (55 FR
26814), EPA took final action to
disapprove the Illinois generic rules and
promulgate the proposed Federal rules,
including the generic MOCMP rule.

On August 28, 1990, Stepan filed a
petition for review of EPA's June 29,
1990, rulemaking in the United States
Court of Appeals for the Seventh
Circuit. Nine other parties filed
petitions for review, which were
ultimately consolidated by the Court as
Illinois Environmental Regulatory
Group ("IERG") et a]. v. Reilly, No. 90-
2778.

By letter of October 22, 1990, Stepan
requested that EPA reconsider its rule as
applicable to Stepan, on the basis that
EPA had not adequately responded to
certain comments. EPA agreed to do so.

On July 1, 1991, EPA issued a three-
month administrative stay pending
reconsideration of the applicable FIP
rules for Stepan (and one other
petitioner). This stay was published on
July 23, 1991, (56 FR 33712). On March
3, 1992, (57 FR 7549), EPA published an
extension of the stay, but only if and as
necessary to complete reconsideration
of the subject rules (including any
appropriate regulatory action), pursuant
to EPA's authority to revise the federal
rules in CAA sections 110(c) and
301(a)(1), 42 U.S.C 7410(c) and
7601(a)(1).

As a result of EPA's decision to
reconsider the federal rules as applied
to Stepan, EPA has conducted an
analysis of Stepan's plant to determine
site-specific RACT requirements for the
Milldale facility. Today's notice
presents the results of this analysis and
proposes rulemaking accordingly.

11. Emission Source Identification

A. Batch Process Emission Sources
At the Stepan facility there are over

100 batch process emission sources
which emit VOCs to the atmosphere at
variable rates. The majority of the
chemical feedstocks, intermediates, and
products manufactured are relatively
heavy molecular weight organic
materials. Stepan uses non-chlorinated

solvents as additives in some of its
processes. As would be expected, the
more significant sources of VOC
emissions at the Stepan facility are
those products or processes which use
solvents in addition to the heavier
molecular weight organic liquids.

As requested by EPA for the RACT
evaluation study, Stepan provided an
inventory of non-CTG batch process
emission sources at the facility.

B. Volatile Organic Liquid (VOL)
Storage Tank Emission Sources

Stepan also has VOC emission sources
in the form of VOL storage systems.
Although the majority of Stepan's VOL
storage tanks contain heavy molecular
weight organic liquids, there are some
non-chlorinated solvent tanks. Stepan
has an inventory of approximately 400
tanks, all of which have fixed roofs.

IH. Technical Approach for
Determining RACT

A. Introduction

The technical approach for this non-
CrG RACT evaluation for the Stepan
facility was developed using certain
draft CTG documents recently released
by the EPA for technical review. More
specifically, the EPA has issued
(September 1991) for review two draft
CTG documents: "Control of Volatile
Organic Liquid Storage in Floating and
Fixed Roof Tanks" and "Control of
Volatile Organic Compound Emissions
from Batch Processes." The draf CTGs
are currently undergoing technical
review. The Stepan RACT evaluation
study has been prepared in accordance
with the draft CTGs to ensure that the
evaluation is consistent with the
technical approach, format, and RACT
conclusions of the draft CTGs.

In accordance with the draft CTGs,
RACT for Stepan's batch process and
VOL storage tank emission sources has
not been established for specific tanks
or pieces of process equipment which
require controls. Rather, a set of criteria
has been developed, based on the
technical and economic information in
the draft CTG documents, which will
enable the evaluation of process
equipment and storage tank control
requirements on a case-by-case basis.

B. Batch Processes

In the batch process draft CTG, RACT
for batch processes was based on the
evaluation of alternative control devices
at varying levels of control efficiency for
different ranges of mass emissions and
peak volumetric flow rate from the
source. This approach takes into
consideration the cyclical nature of
batch processing emissions; within a
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given process there may be a
tremendous variation in volumetric flow
rate and/or VOC concentration in the
gas stream.

One of the difficulties in controlling
emissions from batch processes is that
the emissions control units generally
must be sized to accommodate the peak
emission and flow levels; using average
emission concentration and flow rate
values may result in the selection of a
control device which is ineffective
during periods of peak emissions.
Therefore, the RACT control evaluation
for batch reactor processes is based on
annual mass emissions and maximum
average (15-minute) flow rate.

In addition to the evaluation of
individual sources, the proposed rule
requires that groups of sources within a
geographically-accessible process area
be evaluated in combination to
determine if controls are warranted on
a group basis. The batch process train
which should be evaluated is the reactor
used to synthesize a product or
intermediate, and all unit operations
associated with that reactor.

Although the evaluations considered
specific types of control devices,' the
RACT determination is based on
achieving a certain level of control and
does not dictate the type of control
system which must be applied.

C. Volatile Organic Liquid Storage
Tanks

The storage tank draft CTG develops
RACT control criteria for storage tanks
based on VOL storage tank size, the
number of tank turnovers, and the vapor
pressure of the organic liquid. A
threshold exemption level has been
proposed (based on vapor pressure and
tank size) below which controls would
not be required on a fixed-roof tank. For
tanks above the exemption levels,
criteria have been developed which
indicate when controls would be
required, and what type of control
system could be used to achieve RACT.

In the storage tank draft CTG, fixed
roof tanks containing VOLs with vapor
pressures greater than 0.5 pounds per
square inch absolute (psia) were
subjected to a detailed analysis for the
determination of RACT. For the facility-
specific RACT assessment conducted for
Stepan, this has been expanded to
include additional analysis of low vapor
pressure tanks.

IV. Control Technology Evaluation

Numerous alternative control
technologies were evaluated as potential
candidates for RACT retrofit for the
Stepan facility. Only a few control
options were selected for the detailed

analysis, however, due to their wide
range of applicability.

A. Batch Process Applications
For batch process applications,

thermal incinerators and refrigerated
vent condensers were considered as
potentially appropriate emissions
control technologies capable of reducing
emissions from Stepan's process
emission sources by at least 90 percent

B. Volatile Organic Liquid Storage Tank
Applications

For VOL storage tanks, two internal
floating roof options are sufficiently
effective at reducing tank emissions to
constitute RACT. These are an internal
floating roof with a vapor-mounted
primary seal and a secondary seal, or an
internal floating roof with a liquid
mounted primary seal, both with
gasketed fittings. A 90 percent efficient
capture and control system constitutes
an acceptable alternative to an internal
floating roof with the above-mentioned
seals.

The storage tank draft CTG evaluated
control options at three different vapor
pressures: 0.5, 0.75, and 1.0 psia.
Additional evaluation of floating roofs
was necessary to determine RACT for
tanks containing low vapor pressure
(less than 0.5 psia) liquids.

V. RACT Criteria

A. Introduction
The proposed rule provides

procedures for determining RACT for
emission sources (or combinations of
sources) at the Stepan facility in
accordance with the RACT criteria.
These RACT criteria for batch processes
have been developed using a similar
approach to that used to develop the
Summary of RACT Option Cutoffs in
revised Table 6-1 from the draft CTG.
The RACT criteria for storage tanks have
been developed using the cost-
effectiveness graphs in Section 6.0 of
the storage tank draft CTG and from
additional cost analyses conducted as
part of this RACT evaluation for internal
floating roofs on low-vapor pressure
VOL storage tanks.,

Using the RACT criteria, it will be
necessary to evaluate individual pieces
of equipment, groups of equipment
within a process area, and tanks to
determine If controls should be applied.

For each type of system (batch
processes and VOL storage systems), a
threshold exemption level has been
proposed, below which emissions
controls are not required.

B. Batch Process Applications
Based on the RACT exemptions in the

draft batch process CTG, a table

presenting a series of equations has.beeh
developed which is included in this
proposed rule. RACTmay be
determined from these equations based
on mass emissions, volatility, and
maximum average (15-minute) flow rate.
To determine RACT for batch processes
at the Stepan facility, the following
-procedures are presented.

1, Emissions Estimation

The RACT criteria presented in this
proposed rule are to be applied to batch
process sources (or groups of sources)
based on the uncontrolled emission rate.
For reactors which have a product
condenser (i.e., condensers which
recover product and are an integral part
of the process), the product condenser is
not considered a control device.
Therefore, uncontrolled emissions are to
be calculated after the product recovery
condensers.

Unlike product condensers, vent
condensers which primarily serve the
function of reducing emissions to the
atmosphere, not recovering product, are
considered emissions control devices.
For processes which have vent
condensers primarily as pollution
control devices, uncontrolled emissions
are calculated prior to the vent
condenser. The batch process draft CTG
provides guidance on emission
estimation methodologies from different
types of batch reactor processes.

2. Threshold Exemption Criteria

In this proposal, that batch processes
which emit VOCs to the atmosphere at
a rate of less than 35,000 pounds per
year, prior to any emissions control
device, will be exempted from
emissions control requirements. The
threshold exemption level applies both
to individual batch process emission
sources and to groups of compatible
sources within a process area. Sources
which should be evaluated in the
aggregate include a complete batch
process train, including the reactor used
to synthesize a product or intermediate
and all unit operations associated with
that reactor.

If an emission source or combination
of sources emits 35,000 pounds per year
or more, further examination is required
to determine if the source or sources are
required to apply RACT.
3. Volatility Range Determination

If an emission source or group of
sources exceeds the mass emissions
threshold exemption criteria of 35,000
pounds VOC per year, the next step in
determining the applicability of RACT
is to determine the range of volatility of
the organic vapor. In the draft CTG,
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three ranges of volatilities are defined as
follows:
Low Volatility-vapor pressure of less

than 75 mm Hg (1.5 psia) at 20
degrees centigrade

Medium Volatility-vapor pressure
greater than or equal to 75 mm Hg (1.5
psia) and less than or equal to 150
mm Hg (3.0 psia) at 20 degrees
centigrade

High Volatility-vapor pressure greater
than 150 mm Hg (3.0 psia) at 20
degrees centigrade
To determine the vapor pressure of

exhaust gas streams with multiple
VOCs, a weighted average of the vapor
pressures of the different components
should be calculated to determine the
appropriate volatility range. Procedures
for calculating vapor pressures from
multiple-VOC liquids are contained in
40 CFR 52.741(a)(8).

4. Flow Rate Determination
Maximum average flow rate over a 15-

minute period is determined via
measurements of volumetric flow rate in
accordance with U.S. EPA Methods 1
and 2 (40 CFR part 60, appendix A). For
sources which exceed the threshold
exemption criteria in the aggregate (as
previously defined), where it is possible
to measure the combined flow rate (i.e.,
the sources vent into common
ductwork), the actual maximum average
flow rate should be used. If this is not
possible, aggregated sources should be
evaluated on an individual basis to
determine the maximum average flow
rate for each source. The sum of the
individual flow rates is then
determined. For comparison against the
flow rate criteria, 75 percent of the sum
of the individual maximum average
flow rates is used in determining RACT
requirements for aggregated sources.

5. RACT Control Determination
The next step is to determine if RACT

applies, using the equations in Table 1.
This step is to be performed on a yearly
basis (subsequent to final promulgation
of this proposed rule). The source's
maximum average flow rate (or 75
percent of the sum of the individual
source maximum average flow rates for
aggregated sources) is compared with
the flow rate calculated from the
equations, using the corresponding mass
emissions under the selected volatility
range. If the actual maximum average
flow rate is less than the flow rate given
by the equation, RACT-level emission
controls (at a 90 percent control level)
are required for this source.

If the maximum 15-minute average
flow rate is equal to or greater than the
flow by the equation, emission controls

are not required. If the equation gives 0
or a negative flow, emission controls are
also not required.

C. Volatile Organic Liquid Storage Tank
Applications

Based on the graphs .in the storage
tank draft CTG, tank size and vapor
pressure cut-off levels have been
proposed for this RACT assessment. To
determine RACT for VOL storage tanks
at the Stepan facility using Table 2, the
following procedures are provided.

1. Tank Size Threshold Exemption
Criteria

EPA proposes that tanks below 40,000
gallons in size be exempt from
emissions control requirements. Tanks
containing VOL which are 40,000
gallons or greater in size are subject to
further review to determine RACT.
2. Volatility Determination and
Threshold Exemption Criteria

The second criterion is the maximum
true vapor pressure of the liquid within
the -storage tank. To determine RACT for
VOL storage tanks at or above 40,000
gallons, the maximum true vapor
pressure at actual tank storage
temperature is used.

For tanks greater than or equal to
40,000 gallons in size which contain
liquid with a maximum true vapor
pressure greater than or equal to 0.75
psia, emission controls consisting of an
internal floating roof or a 90 percent
efficient capture and control system are
RACT. The internal floating roof must
have either a vapor-mounted primary
seal and a secondary seal, or have a
liquid-mounted primary seal.

For tanks greater than or equal to
40,000 gallons in size which contain
liquid with a maximum true vapor
pressure less than 0.75 psia, additional
evaluation is required. The cut-off levels
are presented in Table 2. From the
Table, RACT for different storage tanks
can be determined.

3. Low Vapor Pressure Tanks
EPA proposes that tanks containing

VOLs with maximum true vapor
pressures of less than 0.05 psia be
exempt from controls.

Additional analysis was conducted
for the evaluation of RACT for tanks
containing liquids with vapor pressures
equal to or greater than 0.05 psia and
less than 0.5 psia. (The range of vapor
pressures below 0.5 psia was not
examined in the draft CTG, but was
studied for this evaluation since Stepan
stores a large number of compounds
with low volatility.) The following
additional vapor pressures were
evaluated: 0.05, 0.1, and 0,25 psia.

Proposed tank size cut-off levels for
low vapor pressure tanks (i.e., less than
0.5 psia) are included in Table 2. The
lower vapor pressure cases, i.e., 0.05,
0.1, and 0.25 psia, were developed in
order to tailor RACT to the low vapor
pressure of the organic compounds
stored by Stepan. These cases were
generated based on the cost analysis of
emissions control for low vapor
pressure tanks and an assumed rate of
10 turnovers per year.

To use Table 2, tanks of a size equal
to or larger than a size shown on the
table which contain a liquid of vapor
pressure equal to or greater than the
corresponding vapor pressure shown in
the table must be controlled by a 90%
efficient capture and control system or
by an internal floating roof. To evaluate
tank sizes between those shown in
Table 2, it will be necessary to
interpolate between volumes to find the
corresponding vapor pressure cutoff.

VI. Testing

A. Batch Processes

The uncontrolled emissions from
Stepan's batch processes shall be
determined by the equations in Chapter
3 of the draft CTG for batch processes
unless EPA specifically requires that the
test methods in 40 CFR 52.741(a)(4) be
used to determine uncontrolled VOC
emissions from any batch process(es).

EPA may require performance testing
to demonstrate the efficiency of any
control device installed on a batch
process emission source to comply with
this RACT requirement. Performance
testing shall be conducted in accordance
with the procedures referenced in
paragraphs (a)(4) (iii), (iv), (v), and (vi)
in 40 CFR 52.741. EPA may allow
alternative method(s) for demonstrating
the efficiency of any control device used
by Stepan.

B. Volatile Organic Liquid Storage
Tanks

For each storage tank which is larger
than the specified threshold exemption
size of 40,000 gallons, the vapor
pressure of the contained VOL shall be
determined. Prior to the initial filling of
new tanks or prior to refilling existing
tanks with a new VOL, the highest
maximum true vapor pressure of the
VOL to be stored shall be determined
using the methods referenced in 40 CFR
52.741(a)(8).

VII. Monitoring

A. Batch Processes
An operating plan shall be prepared

for each source or group of sources that
is equipped with a closed vent system
and emissions control device (e.g.,
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thermal incinerator, carbon adsorption
unit, flare, or vent condenser). The
operating plan shall be submitted to
EPA. The operating plan shall provide
documentation demonstrating that the
control device will achieve the required
control efficiency during maximum
loading conditions. This documentation
shall include a description of the gas
stream which enters the control device.
including flow rate and VOC content
under varying conditions, and
manufacturer's design specifications for
the control device. If the control device
or the closed vent capture system
receives vapors, gases, or liquids other
than fuels from sources that are not
designated sources under the RACT
rule, the efficiency demonstration
should include consideration of all
vapors, gases, and liquids received by
the closed vent capture system and
control device. In addition, the
operating plan must include a
description of the parameter or
parameters to be monitored to ensure
that the control device will be operated
in conformance with its design and an
explanation of the criteria used for
selection of the parameter(s). The
monitor will operate at all times that the
control device is in operation.

B. Volatile Organic Liquid Storage
Tanks

After installing an internal floating
roof, Stepan shall visually inspect the
internal floating roof, the primary seal,
and the secondary seal prior to filling
the storage vessel with VOL. If there are
holes, tears, or other openings in the
primary seal, the secondary seal, or the
seal fabric or defects in the internal
floating roof, Stepa4 shall repair the
items before filling the storage vessel.
An external, visual inspection of the
internal floating roof and the primary
seal or an external inspection of the
secondary seal through manholes and
roof hatches on the fixed roof shall be
performed at least once every .12 months
after the initial fill.

If the internal floating roof is not
resting on the surface of the VOL inside
the storage vessel, or there is liquid
accumulated on the roof, or the seal is
detached, or there are holes or tears in
the seal fabric, Stepan shall repair the
item or empty and remove the storage
vessel from service within 30 days. If a
failure that is detected during the
inspection cannot be repaired within 30
days and if the vessel cannot be emptied
within 30 days, an extension can be
requested from EPA. Such an extension
should document that alternative
storage capacity is unavailable and
specify a schedule of actions Stepan
will take to ensure that the control

equipment will be repaired or the vessel
will be emptied as soon as possible.

In addition, Stepan is required to
inspect visually the internal floating
roof, the primary seal, the secQndary
seal, gaskets, slotted membranes, and
sleeve seals each time the storage vessel
is emptied and degassed or at a
minimum of once every 10 years. If the
internal floating roof has defects, the
primary seal has holes, tears, or other
openings in the seal or the seal fabric,
or the secondary seal has holes, tears, or
other openings in the seal or the seal
fabric, or the gaskets no longer close off
the liquid surfaces from the atmosphere,
or the slotted membrane has more than
10 percent open area, Stepan is required
to repair the items, as necessary, so that
none of the conditions specified in this
paragraph exist before refilling the
storage vessel with VOL.

In the'event that Stepan elects to
control emissions from a VOL storage
tank using a closed vent system and
control device rather than an internal
floating roof, the monitoring
requirements specified for batch
processes in Section VII.A of this notice
will apply.

VIII. Recordkeeping

A. Batch Processes
EPA proposes that recordkeeping

requirements for the Stepan facility
shall be consistent with 40 CFR
52.741(y--Recordkeeping and reporting
for non-CTG sources. This includes
provisions to keep a copy of monitoring
data, operating plans, and maintenance
logs for each control device installed as
a result of this RACT determination. In
addition, all records related to Stepan's
annual RACT control determination
must be made available for review. All
records shall be kept for a three-year
period.

B. Volatile Organic Liquid Storage
Tanks

In this proposed rulemaking, Stepan
is required to keep a record of each
internal floating roof inspection
conducted. Each record shall identify
the storage tank on which the inspection
was performed and shall contain the
date of the inspection and the observed
condition of each component of the
control equipment (seals, internal
floating roof, and fittings). If any
deficiencies are detected during the
annual visual inspection, a report shall
be prepared that identifies the storage
tank, the nature of the defects, and the
date the storage tank was emptied or the
nature and date of the repair. After each
inspection during which holes or tears
in the seal or seal fabric, or defects in

the internal floating roof, or other
control equipment defects are detected,
a report shall be prepared that identifles
the storage tank and the reason it did
not meet the specification and lists each
repair made.

Stepan shall keep a record of each
storage tank with a design capacity
equal to or greater than the tank
capacity cut-off value on the applicable
RACT criteria table, which stores a
liquid with a maximum true vapor
pressure equal to or greater than the
corresponding vapor pressure cut-off.
The corresponding vapor pressure cut-
off shall be determined by interpolation
if the tank size is between 40,000
gallons and 3,300,000 gallons, but not
250,000 or 1,500,000 gallons. The record
shall contain the VOL stored, the period
of storage, and the maximum true vapor
pressure of that VOL during the
respective storage period. Records shall
be kept for a three-year period.

In the event that Stepan elects to
control emissions from a VOL storage
tank using a closed vent system and
control device rather than an internal
floating roof, the recordkeeping
requirements discussed for batch
processes in Section VIII.A of this notice
will apply.

IX. Compliance Date
A compliance period of 12 months

from the date of EPA's final
promulgation is proposed for Stepan to
complete the RACT evaluation of the
facility's batch process and VOL storage
tank emission sources, comply with any
applicable control requirements, and
report the results of the evaluation to
EPA.

X. Summary and Conclusions
Through this proposed rule, RACT

criteria for Stepan are proposed for
batch process and VOL storage tanks
which have the potential to emit VOCs
to the atmosphere. These criteria consist
of cut-offs that establish which of
Stepan's VOL storage tanks and batch
processes must install controls. RACT
consists of an overall VOC reduction of
90 percent by a control device for batch
process and VOL storage tanks; or the
use of an internal floating roof, with
appropriate seals, for VOL storage tanks.
Recordkeeping and monitoring
requirements have also been proposed.
Compliance with these requirements is
required one year from EPA's final
promulgation of these rules.

Public comment is solicited on this
proposal for the Stepan Company
Millsdale Plant. Public comment is
specifically solicited on the annual
emission reduction and annualized cost
that would result from this rulemaking,
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the criteria used in making this RACT
determination, and the cutoff levels set
in this RACT determination. Public
comments received by the date shown
above will be considered in the
development of EPA's final rule.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less that 50,000.

This action involves only one source,
Stepan Company. Stepan Company is
not a small entity. Therefore, EPA
certifies that this RACT promulgation
does not have a significant impact on a
substantial number of small entities.

Under Executive Order 12291, today's
action is not "Major". It has been
submitted to the Office of Management
and Budget (OMB) for review.

OMB has approved the information
collection requirements contained in the
FIP for Ozone in the Chicago Area under
the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
and has assigned OMB control number
2060-0203.

Since this proposed action involves
only one source, an information
collection request (ICR) document is not
required. The effect of this proposed
rule will be to reduce the reporting and
recordkeeping requirements on this one
source from those estimated in the
Chicago FIP ICR. Thus, the burden on
this one source is estimated to be 6
hours for reporting and 14 hours for
recordkeeping, or a reduction of 240
hours. This includes time for reviewing
instructions, searching existing data
sources, gathering and maintaining the

data needed, and completing and
reviewing the collection of information.

Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden to
Chief, Information Policy Branch (PM-
223Y); Environmental Protection
Agency; 401 M Street, SW., Washington,
DC 20503, marked "Attention: Desk
Officer for EPA." The final rule will
respond to any OMB or public
comments on the information collection
requirements contained in this proposal.

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Hydrocarbons, Incorporation
by reference, Intergovernmental
relations, Ozone.

Dated: September 9, 1993.
Carol M. Browner,
Administrator.

TABLE 1.-CUTOFF LEVELS FOR BATCH REACTORS

Volatility Equation

low ................................... ............................................................................................................................................ FR=AE(0.067) - 2268
m oderate ......................................................................................................................................................................... FR=AE(0.044)- 1600
high.....................................................................FR=AE(0.020) - 700

where:
FR=maximum (15-minute average) flowrate

(cubic ft/minute)
AE=annual emission total (lbs/year)
volatility:

low-less than 1.5 psia at 20 degrees C
moderate-greater than or equal to 1.5 psia

and less than or equal to 3.0 psia at 20
degrees C

high--greater than 3.0 psia at 20 degrees C
To determine if 90% emission reduction is

required, use the actual measured (or
determined by engineering calculation)
annual emission total in the equation above
which corresponds to the volatility of
emissions from the source. Compare the FR
given by this equation to the actual
maximum 15-minute average flowrate
determined from the source. If the actual
flowrate is less than the FR given by the
above equation, control is required. If the
actual maximum 15-minute average flowrate
is larger than or equal to the FR given by the
equation, no control Is required. If the FR
given by the equation is 0 or is negative, no
control is required.

TABLE 2.-CUTOFFS FOR STORAGE
TANKS

Maximum
Ithim , rna .

TABLE 2.-CUTOFFS FOR STORAGE
TANKS-Continued

Maximum
Tank size (gallons) true vaporpressure

(psla)
1,500,000 ................................. 0.10
3,300,000 .................................. 0.05

Tanks of a size equal to or larger than a size
shown in this table and containing a liquid
of vapor pressure greater than or equal to the
corresponding vapor pressure must be
controlled. All tanks equal to or larger than
40,000 gallons and containing a liquid of
vapor pressure 0.75 psia or greater must be
controlled. Tanks smaller than 40,000 gallons
do not require control. Tanks which store
only liquids with vapor pressure less than
0.05 psia do not require control. For tanks
sized between 40,000 and 3,300,000 gallons,
interpolate between table values to determine
the vapor pressure of the liquid below which
no control is required.

For the reasons set forth in the
preamble, it is proposed that chapter I,
title 40 of the Code of Federal
Regulations be amended as follows:

Pressure PART 52-[AMENDED]
I (psia)

0.75 1. The authority citation for part 52
0.25 continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart 0-Illinois

2. Section 52.741(a)(3) is amended by
adding the following definitions (in
alphabetical order) to read as follows:

S52.741 Control Strategy: Ozone control
measures for Cook, DuPage, Kane, Lake,
McHenry and Will Counties.

(a) * * *
(3) * * *

* * * * *

Batch process means a non-
continuous industrial process including,
but not limited to, reactors, filters,
dryers, distillation columns, extractors,
crystallizers, blend tanks, neutralizer
tanks, digesters, in process surge tanks,
and product separators.
* *t * * *

Liquid mounted seal means a foam or
liquid-filled primary seal mounted
around the circumference of the tanks
so as to be in continuous contact with
the liquid between the tank wall and the
floating roof.
• * * * *

Mass emissions means the annual rate
of emissions of VOCs to the atmosphere
in units of pounds VOC/year.
• * * * *

Tank size (gallons)
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Maximum average flow rate means
the maximum flow rate achieved over a
15-minute period.
* * * * *

Maximum true vapor pressure means
the equilibrium partial pressure exerted
by the stored volatile organic liquid
(VOL) at the temperature equal to:

(A) The highest calendar-month
average of the VOL storage temperature;
or

(B) The local maximum monthly
average temperature as reported by the
National Weather Service for VOLs
stored at the ambient temperature as
determined:

(1) In accordance with methods
described in American Petroleum
Institute Bulletin 2517, Evaporation
Loss from External Floating Roof Tanks;

(2) As obtained from standard
reference texts; or

(3) As determined by ASTM Method
D2879-83.
* * * * *

Process vent means any non-fugitive
source of gaseous VOC emissions to the
atmosphere resulting from non-
combustion emission sources. This
includes all process equipment vents
and stacks, as well as building
ventilation exhausts (i.e., from hoods or
ventilation sweeps). Not included in
this definition are exhaust streams from
combustion sources such as boilers and
incinerators.
* * * * *

3. Section 52.741(a)(3) is amended by
revising the definitions for "Floating
roof" and "Storage tank or storage
vessel" to read as follows:

§52.741 [Amended]

Floating roof means a storage tank or
vessel cover consisting of a double deck,
pontoon single deck, internal floating
cover or covered floating roof, which
rests upon and is supported by the
contained volatile organic liquid (VOL),
and which is equipped with a closure
seal or seals to close the space between
the roof edge and tank wall.

Storage tank or storage vessel means
any tank, vessel, reservoir, or container
used for the storage of VOL compounds,
excluding:

(A) Pressure vessels which are
designed to operate in excess of 15
pounds per square inch gauge without
emissions to the atmosphere except
under emergency conditions;

(B) Subsurface caverns or porous rock
reservoirs;

(C) Underground tanks if the total
volume of VOLs addeo to and taken
from a tank annually'does not exceed
twice the volume of the tank; or

(D) Frames, housing, auxiliary
supports, or other components that are
not directly involved in the containment
of liquids or vapors.
* * * * *

4. Section 52.741 is amended by
adding paragraph (a)(4)(ix) to read as
follows:

52.741 [Amended]
(a) * * *(4)
(ix) Maximum average flow rate

measurement.
(A) Applicability. The requirements of

paragraph (a)(4)(ix) of this section shall
apply to the measurement of maximum
average flow rate from batch processes
at the Stepan Chemical Company,
Millsdale Plant, in Elwood, Illinois for
the purposes of determining
conformance with the RACT criteria
specified in paragraph (w)(3)(iii) of this
section.

(B) Specific Requirements. The
maximum average flow rate for a batch
process shall be measured in accordance
with USEPA Methods I and 2, 40 CFR
part 60, appendix A.

(1) For a single batch process source,
the maximum average flow rate is
determined by measuring the 15-minute
period which includes the highest
volumetric flow rate achieved by the
source under normal operating
conditions. The maximum average flow
rate is the average volumetric flow rate
measured over this 15-minute period.

(2) For aggregated sources, the
maximum average flow rate is
determined by measuring the 15-minute
period which includes the highest
volumetric flow rate achieved by the
combined sources under normal
operating conditions. Measurements are
to be made at a stack or duct location
which includes the exhaust flow from
all of the aggregated sources.

(3) For aggregated sources for which
there is no common ductwork or stack
location where volumetric flow rate
measurements could be made that
would be representative of the exhaust
flow from all of the sources under
consideration, an alternate procedure is
provided. To determine the maximum
average flow rate for multiple sources
which cannot be measured in aggregate,
the maximum average flow rate for each
source shall be determined on an
individual basis in accordance with the
procedures in § 52.741(a)(4)(ix)(B)(1).
The maximum average flow rate for the
aggregated sources is equivalent to 75
percent of the sum of the individual
maximum 15-minute average flow rates
for each individual source.
* .* * * *

4. Section 52.741 is amended by
adding paragraph (w)(3)(iii) to read as
follows:

§52.741 [Amended]
* * * * *

(w) * * *

(3) * * *

(iii) The batch processes and VOL
storage tanks at Stepan Company,
Millsdale Plant, Elwood, Illinois, are
required to comply with the provisions
in paragraph (w)(3)(iii) of this section
instead of paragraph (w)(3)(i) or
(w)(3)(ii) of this section, or 35 ILL. Adm.
Code 218 Subpart B or 35 ILL. Adm.
Code 215 Subpart B.

(A) Applicability. The affected
emission sources at the facility are all
VOL storage tanks at the facility and
batch process emission sources at the
following production areas: Blended
detergent area, Amides production,
Drum dry process, Spray dry process,
Methyl esters production, "G" Unit
neutralization system, "C&F" Unit,
Multi-purpose reactor, "M Building"
processes, Quat/urea prilling process,
Quats process, E&G Unit, Tors
sulfonation phase 2, Urethane foams
and resins process, Alcohol distillation
column, Hydrotropes process, Ethylene
oxide alkoxylation facility, and the
Toximul and sulfonate process.

(B) RACT Controls-Batch Process
Emission Sources. Batch process
emission sources at the Stepan facility
which meet the RACT criteria presented
in § 52.741(w)(3)(iii)(D) must reduce
emissions of VOC, by the date that the
RACT control determination (in which
it is established that the RACT criteria
have been met) is required, by using
emission capture and control techniques
which achieve an overall reduction in
uncontrolled VOC emissions of at least
90 percent.

(C) RACT Controls-VOL Storage
Tanks. VOL storage tanks at the Stepan
facility which meet the RACT criteria
presented in § 52.741(w)(3)(iii)(E) must
reduce uncontrolled emissions of
volatile organic compounds (VOC), by
the date that the RACT control
determination (in which it is established
that the RACT criteria have been met) is
required, by 90 percent through use of
an add-on control device, or use, an
internal floating roof with a vapor-
mounted primary seal and secondary
seal and gasketed fittings, or an internal
floating roof with a liquid mounted
primary seal only and gasketed fittings.

(D) RACT Criteria-Batch Process
Emission Sources.

(1) Applicability. The provisions of
§ 52.741(w)(3)(iii)(D) apply to batch
process emission sources in Stepan's
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batch process areas listed in
§ 52.741(w)(3)(iii)(A).

(2) Procedures for determining RACT.
01 Determination of uncontrolled

emissions. For each batch process
source, annual mass emissions of VOC
on an uncontrolled basis shall be
calculated, by [insert date 12 months
from date of EPA's final rule] and at the
end of every subsequent 12 month
period. Product recovery condensers
which serve the primary function of
recovering product and as such are an
integral part of the batch process are not
considered air pollution control devices;
therefore, uncontrolled mass emissions
are to be calculated after product
recovery condensers. Vent condensers
which serve the primary function to
reduce atmospheric emissions of VOC
are considered air pollution control
devices; therefore, uncontrolled
emissions are to be calculated before
vent condensers. Uncontrolled mass
emissions are to be calculated using the
equations in Chapter 3 of the draft CTG
for batch processes unless EPA
specifically requires that the test
methods in § 52.741(a)(4) be used to
determine uncontrolled VOC emissions
from any batch process(es).

(ii) Determination of uncontrolled
emissions from aggregated sources. In
addition to evaluating batch process
emission sources on an individual basis,
annual mass emissions of VOC shall be
calculated for aggregated batch process
emission sources. Sources which shall
be evaluated in the aggregate include a
complete batch process train, including
the reactor used to synthesize a product
or intermediate and all unit operations
associated with that reactor. Each batch
process emission source will therefore
be evaluated twice, individually, and as
part of an agrated source.

(iii) Threshold exemption criteria
based on mass emissions. Batch process
emission sources that emit less than
35,000 lb/yr VOC are exempt from
emission control requirements. Both
individual and aggregated batch process
emission sources are to be compared to
this threshold exemption criteria, using
the procedures for calculating mass
emissions in § 52.741(w)(3)(iii)(D)(2)(i)
and (ii).

(iv) Existing control device exclusion.
Batch process emission sources at the
Stepan facility which have existing vent
condenser emissions controls may not
remove those control devices, regardless
of whether the source's mass emissions
of VOC meet the threshold exemption
criteria in § 52.741(w)(3)(iii)(D)(2)(ii).

(v) Volatility range determination.
Each batch process emission source and
each aggregated batch process emission
source which exceeds the threshold

exemption criteria in
§ 52.741(w)(3)(iii}(D)(2Xiij (with
emissions of 35,000 lb/yr VOC or
greater) shall next determine the
volatility range of the organic vapor in
the emissions stream. Three ranges of
volatility are defined as follows:
Low volatility: vapor pressure of less

than 75 mm Hg (1.5) psia at 20
degrees C

Medium volatility: vapor pressure
greater than or equal to 75 mm Hg (1.5
psia) and less than or equal to 150
mm Hg (3.0 psia) at 20 degrees C

High volatility: vapor pressure greater
than 150 mm Hg (3.0 psia) at 20
degrees C
Vapor pressure shall be determined in

accordance with the procedures of
§ 52.741(a)(8).

(vi) Maximum average flow rate
determination. Each batch process
emission source and each aggregated
batch process emission source which
exceeds the threshold exemption
criteria in § 52.741(w)(3)(iii)(D)(2Xii)
(with emissions of 35,000 lb/yr VOC or
greater) shall next determine the
maximum average flow rate in
accordance with the proceduresln
§ 52.741(a)(4)(ix).

(vii RACT control determination.
Each batch process emission source and
each aggregated batch process emission
source which exceeds the threshold
exemption criteria in
§ 52.741(w)(3)(iii)(D)(2)(iij) (with
emissions of 35,000 lb/yr VOC or
greater) shall next determine if RACT
applies, using the equations in Table 1.
Compare each source and aggregated
source's maximum average flow rate, as
determined in
§ 52.741(w)(3)(iii)(D)(2Xvi, with the
flow rate calculated by the equations in
Table I for the corresponding mass
emissions, as determined in
§ 52.741(w)(3)(iii)(D)(2) (J) and (ii), for
the selected volatility range, as
determined in
§ 52.741(w}(3)(iii}{D)(2)(v). If the
maximum 15-minute average flow rate
is less than the flow rate calculated by
*the equation, emission controls in
accordance with § 52.741(w}{3)(iii)(B)
are RACT for this source. If the
maximum 15-minute average flow rate
is equal to or greater than the flow
calculated by the equation, emission
controls are not required. If the flow rate
calculated by the equation is negative or
0, then emission controls are not
required. This RACT control
determination is to be performed by
[insert date 12 months from the date of
EPA's final rule] and at the end of every
subsequent 12 month period.

(E) RACT Criteria-VOL Storage
Tanks.

(1) Applicability. The provisions of
this subpart apply to all VOL storage
tanks at the Stepan facility.

(2) Procedures for determining RACT.
(i) Tank size threshold exemption

criteria. VOL storage tanks below 40,000
gallons in size are exempted frotp
emissions control requirements. Tanks
containing VOL which are 40,000
gallons or greater are subject to further
review to determine RACT.

(ii) Volatility determination and
volatility exemption. For VOL storage
tanks above the tank size threshold
exemption criteria in
§ 52.741(w)(3)(iii)(E)(2Xji (tanks equal to
or greater than 40,000 gallons) the
maximum true vapor pressure shall be
determined in accordance with the
procedures provided in the definition
found in § 52.741(a)(3). VOL storage
tanks containing VOLs with a maximum
true vapor pressure of less than 0.05
psia are exempt from control
requirements.

(iiij Determination of RACT. For VOL
storage tanks equal to or above 40,000
gallons, and which contain liquid with
a maximum true vapor pressure greater
than or equal to 0.75 psia, emissions
control in accordance with
§ 52.741(w)(3)(iii)(C) is RACT.

(iv) Low vapor pressure VOL storage
tanks. For VOL storage tanks equal to or
above 40,000 gallons containing VOL
with a maximum true vapor pressure at
or above 0.05 psia, and which contain
liquid with a maximum true vapor
pressure less than 0.75 psia, RACT is
determined using Table 2. To determine
RACT for a low vapor pressure VOL
storage tank containing a liquid with a
vapor pressure given in Table 2
(corresponding to the maximum true
vapor pressure of the VOL), compare the
size of the tank to the tank size on the
Table. If the tank size is equal to or
greater than the tank size on the Table,
controls in accordance with
§ 52.741(w)(3)(iii)(C) are RACT.

(v) To evaluate tanks containing
liquids with vapor pressures between
those listed on Table 2, interpolation is
required to obtain the tank size cut-off
for tanks containing liquids with vapor
pressures between greater than 0.25 and
less than 0.75 psia. Using Table 2.
interpolation is also necessary to obtain
the tank size cut-off for vapor pressures
greater than 0.05 and less than 0,10 psia,
and greater than 0.10 and less than 0.25
psia.

(v RACT determinations, as
described in S 52.741(w)(3)(iii)(E)(2)
must be performed by (insert date 12
months from the date of EPA's final
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rule) and at the end of every subsequent
12 month period.

(F) Testing-(1) Applicability. At the
discretion of the EPA, performance
testing may be required to demonstrate
the efficiency of any closed vent system
and control device that may be installed
on a batch process emission source.

(2) Testing procedures for batch
process emissions controls. Performance
testing shall be conducted in accordance
with the procedures teferenced in
paragraphs (a)(4) (iii), (iv), (v), and (vi)
of this section.

(3) Testing procedures for VOL
storage tanks. For VOL storage tanks
above the tank size threshold exemption
criteria in § 52.741(w)(3)(iii)(E)(2Ai, the
maximum true vapor pressure of the
contained VOL shall be determined.
Prior to the initial filling of new tanks
or prior to refilling existing tanks with
a new VOL, the highest maximum true
vapor pressures for any VOL to be
stored shall be determined using the
methods referenced in § 52.741(a)(8).

(G) Monitoring. (1) Operating plan for
closed batch process emission control
devices. An operating plan shall be
prepared for each source or group of
sources that is equipped with a closed
vent system and emissions control
device. The operating plan shall be
submitted to EPA by (insert date 12
months from the date of EPA's final
rule) or by the date a determination is
made that an emission control device is
required. The operating plan shall
provide documentation demonstrating
that the control device will achieve the
required control efficiency during
maximum loading conditions. This
documentation shall include a
description of the gas stream which
enters the control device, including flow
rate and VOC content under varying
conditions, and manufacturer's design
specifications for the control device. If
the control device or the closed vent
capture system receives vapors, gases, or
liquids other than fuels from sources
that are not designated sources under
the RACT rule, the efficiency
demonstration should include
consideration of all vapors, gases, and
liquids received by the closed vent
capture system and control device. In
addition, the operating plan should
include a description of the parameter
or parameters to be monitored to ensure
that the control device will be operated
in conformance with its design and an
explanation of the criteria used for
selection of the parameter(s).

(2) Internal floating roof monitoring
and inspection procedures. After
installing an internal floating roof, and
prior to filling the storage vessel, a
visual inspection of the internal floating

roof, the primary seal, and the
secondary seal is required. If there are
holes, tears, or other openings in the
primary seal, the secondary seal, or the
seal fabric or defects in the internal
floating roof, these items shall be
repaired before filling the storage vessel.
An external, visual inspection of the
internal floating roof and the primary
seal or the secondary seal by external
inspection through manholes and roof
hatches on the fixed roof shall be
performed at least once every 12 months
after the initial fill. If the internal
floating roof is not resting on the surface
of the VOL inside the storage vessel, or
there is liquid accumulated on the roof,
or the seal is detached, or there are
holes or tears in the seal fabric, the item
shall be repaired or the storage vessel
shall be emptied and removed from
service within 30 days. If a failure that
is detected during the inspection cannot
be repaired within 30 days and if the
vessel cannot be emptied within 30
days, an extension can be requested
from EPA. Such an extension should
document that alternative storage
capacity is unavailable and specify a
schedule of actions that will be taken to
ensure that the control equipment will
be repaired or the vessel will be emptied
as soon as possible. In addition, a visual
inspection of the internal floating roof,
the primary seal, the secondary seal,
gaskets, slotted membranes and sleeve
seals is required each time the storage
vessel is emptied and degassed or at a
minimum of once every 10 years. If the
internal floating roof has defects, the
primary seal has holes, tears, or other
openings in the seal or the seal fabric,
or the secondary seal has holes, tears, or
other openings in the seal or the seal
fabric, or the gaskets no longer close off
the liquid surfaces from the atmosphere,
or the slotted membrane has more than
10 percent open area, repair of these
items would be required, as necessary,
so that none of the conditions specified
in this paragraph exist before refilling
the storage vessel with VOL.

(H) Recordkeeping and Reporting. (1)
Recordkeeping requirements for the
affected sources at the Stepan facility, as
described in § 52.741(w)(3)(iii(A), shall
be consistent with paragraph.(y) of
§ 52.741-Recordkeeping and reporting
for non-CTG sources. In addition, all
records related to Stepan's annual batch
process RACT determination must be
made available for EPA review. All
records shall be kept for a three-year
period.

6. Section 52.741 is amended by
adding paragraph (y)(2)(iv) to read as
follows:

§ 52.741 (Amended]
{y}* **

(2)
(iv) Stepan shall keep a record of each

internal floating roof inspection
conducted. Each record shall identify
the storage tank on which the inspection
was performed and shall contain the
date of the inspection and the observed
condition of each component of the
control equipment (seals, internal
floating roof, and fittings). If any
deficiencies are detected during the
annual visual inspection, a report shall
be prepared that identifies the storage
tank, the nature of the defects, and the
date the storage tank was emptied or the
nature and date of the repair. After each
inspection during which holes or tears
in the seal or seal fabric, or defects in
the internal floating roof, or other
control equipment defects are detected,
a report shall be prepared that identifies
the storage tank and the reason it did
not meet the specification and lists each
repair made. Stepan shall keep a record
of the VOL stored, the period of storage,
and the maximum true vapor pressure
of that VOL during the respective
storage period. Records shall be kept for
a three-year period.

7. Section 52.741 is amended by
adding tables I and 2 to the end of the
section preceding Appendix A to read
as follows:

§ 52.741 [Amended]

TABLE 1 TO § 52.741 .-- CUTOFF
LEVELS FOR BATCH REACTORS

Volatility Equation

low ............................ FRfAE(0.067) - 2268
moderate .................. FR=AE(0.044)-1600
high ........................... FRffAE(0.020)- 700

where:
FRfmaximum (15-minute average) flowrate

(cubic ft/minute)
AEfannual emission total (lbs/year)

volatility:
low-less than 1.5 psia at 20 degrees C
moderate-greater than or equal to 1.5 psia

and less than or equal to 3.0 psia at 20
degrees C

high--greater than 3.0 psia at 20 degrees C
To determine if 90% emission reduction is

required, use the actual measured (or
determined by engineering calculation)
annual emission total in the equation above
which corresponds to the volatility of
emissions from the source. Compare the FR
given by this equation to the actual
maximum 15-minute average flowrate
determined from the source. If the actual
flowrate is less than the FR given by the
above equation, control is required. If the
actual maximum 15-minute average flowrate
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is larger than or equal to the FR given by the
equation, no control is required. If the FR
given by the equation is 0 or is negative, no
control is required.

TABLE 2 TO § 52.741.-CUTOFFS FOR
STORAGE TANKS

Maximum
Tank size (gallons) true vapor

pressure
(psia)

40.000 ....................................... 0.75
250,000 .......... ...................... 0.25
1,500,05 0 ................................... 0.10
3,300,000 ................................. 0.05

Tanks of a size equal to or larger than a size
shown in this table and containing a liquid
of vapor pressure greater than or equal to the
corresponding vapor pressure must be
controlled. All tanks equal to or larger than
40,000 gallons and containing a liquid of
vapor pressure 0.75 psia or greater must be
controlled. Tanks smaller than 40,000 gallons
do not require control. Tanks which store
only liquids with vapor pressure less than
0.05 psia do not require control. For tanks
sized between 40,000 and 3,300,000 gallons.
interpolate between table values to determine
the vapor pressure of the liquid below which
no control is required.

IFR Doc. 93-23857 Filed 9-30-93; 8:45 am]
BILUNG CODE 60

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 440 and 441

[MB-02-P]
RIN 0938-AE72

Medicaid Program; Early and Periodic
Screening, Diagnosis, and Treatment
Services Defined

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
codify in Medicaid regulations existing
policies and legislative changes
concerning early and periodic
screening, diagnosis, and treatment
(EPSDT) services for Medicaid
recipients under age 21. These policies
are based on section 4101(c) of the
Omnibus Budget Reconciliation Act of
1987,.-as amended by section 302 of the
Medicare Catastrophic Coverage Act of
1988, and section 6403 of the Omnibus
Budget Reconciliation Act of 1989.
DATES: Comments will be considered if
we receive them at the appropriate
address, as provided below, no later
than 5 p.m. on November 30, 1993.

ADDRESSES: Mail comments to the
following address: Health Care
Financing Administration, Department
of Health and Human Services,
Attention: MB-028-P, P.O. Box 7518,
Baltimore, MD 21207-05'18.

If you prefer, you may deliver your
written comments to one of the
following addresses:
Room 309-G, Hubert H. Humphrey

Building, 200 Independence Avenue
SW., Washington, DC 20201; or room
132, East High Rise Building, 6325
Security Boulevard, Baltimore,
Maryland 21207.
Due to staffing and resource

limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
MB-028-P. Comments received timely
will be available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, in room 309-G of the
Department's offices at 200
Independence Avenue SW.,
Washington, DC, on Monday through
Friday of each week from 8:30 a.m. to
5 p.m. (phone: (202) 690-7890).

If you wish to submit comments on
the information collection requirements
contained in this proposed rule, you
may submit comments to: Laura Oliven,
HCFA Desk Officer, Office of
Information and Regulatory Affairs,
Office of Management and Budget, room
3002, New Executive Office Building,
Washington, DC 20503.
FOR INFORMATION CONTACT: Linda
Sizelove, (410) 966-4626

SUPPLEMENTARY INFORMATION:

I. ltackground
A. General

Title XIX of the Social Security Act
(the Act) provides authority for States to
establish Medicaid programs to furnish
medical assistance to needy individuals.
Section 1902(a)(10) of the Act describes
most of the groups of individuals to
whom medical assistance may be
furnished under two broad
classifications: The categorically needy
(section 1902(a)(10)(A)) and the
medically needy (section
1902(a)(10)(C)). Coverage of the
medically needy group is at a State's
option. (Three major exceptions to these
categories are qualified Medicare
beneficiaries described in section
1905(p) of the Act, selected low-income
Medicare beneficiaries described in
section 1902(a)(10)(E)(iii) of the Act,
and qualified disabled and working
individuals described in section 1905(s)
of the Act. The individuals in these
categories are not affected by this

proposed rule since the benefits for
these individuals include all services
covered under Medicare and only those
services.)

Section 1905(a)(4)(B) of the Act has,
since 1969, included the cost of early
and periodic screening, diagnosis, and
treatment (EPSDT) services for Medicaid
recipients under age 21 within the scope
of medical assistance. Under section
1902(a) of the Act, which sets forth the
requirements that Medicaid State plans
must meet in order to receive Federal
financial participation (FFPj, State plans
must provide for the State to furnish
medical assistance for EPSDT services
to all categorically needy individuals
under age 21. The EPSDT benefit is
optional for the medically needy
population, although the majority of
States have elected to furnish the
service to some or all medically needy
groups. If a State elects to furnish
EPSDT services to any medically needy
group, the entire package of EPSDT
services as defined in Medicaid
regfIations at 42 CFR 441,56(b) and (c)
and 441.57 must be furnished to that
group.

Section 1902(a)(43) also requires that
State plans provide for the following
activities to implement the EPSDT
benefit:

o Informing all Medicaid recipients
under age 21, who are eligible for
EPSDT under the plan, of EPSDT
availability.

* Providing or arranging for requested
screening services.

a Arranging for treatment of health
problems found as a result of screening.

In addition, section 1916(a) of the Act
exempts from Medicaid copayment
requirements services furnished to
recipients under age 18 (or up to age 21
at a State's option), except for any
enrollment fee, premium, or similar
charge that may be imposed on
medically needy recipients.

B. Legislative Changes

Before 1987, section 1905(a)(4)(B) of
the Act defined EPSDT services as
"* * * early and periodic screening and
diagnosis of individuals who are eligible
under the plan and are under the age of
21 to ascertain their physical or mental
defects, and such health care, treatment,
and other measures to correct or
ameliorate defects and chronic
conditions discovered thereby, as may
be provided in regulations of the
Secretary; * * *." The statute also
provided that no enrollment fee,
premium or similar charge could be
charged to categorically needy
individuals, and no deduction, cost
sharing, or similar charge could be
imposed for services to individuals
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under 18 years of age and, at the option
of the State, individuals under 21, 20, or
19 years of age or any reasonable
category of individuals 18 years or over.
An enrollment fee or premium could be
charged to medically needy individuals.

On December 22, 1987, the Omnibus
Budget Reconciliation Act of 1987,
Public Law 100-203, was enacted. This
act was later amended, in part, by the
Medicare Catastrophic Coverage Act of
1988, Public Law 100-360. Section
4101(c) of Public Law 100-203, as
amended by Public Law 10-360, added
a new subsection 1916(c) to the Act, that
allows the States to impose a premium
payment on pregnant women and
infants (under age 1) who are eligible for
,Medicaid as categorically needy on the
basis of a family income of 150 percent
or more of the Federal poverty level
applicable to a family of the size
involved. This premium is limited to 10
percent of the amount by which family
income (minus dependent child care
costs) exceeds 150 percent of the
Federal poverty line.

Section 6403 of the Omnibus Budget
Reconciliation Act of 1989 (Public Law
101-239, enacted on December 19,
1989) revised section 1905(a)(4)(B) of
the Act by removing the Secretary's
authority to defino EPSDT services and
added a new section 1905(r) to the Act
that defines the items and services to be
included under the term "early and
periodic screening, diagnostic, and
treatment services." The changes made
by section 6403 include---

* Modifying the definition of
screening services to include blood lead
level assessments appropriate for age
and risk factors, and health education;

* Requiring distinct periodicity
schedules for screening, dental, vision,
and hearing services and requiring
medically necessary interperiodic
screenin$ services;

* Adding a newly required service
component of "other necessary health
care, diagnostic services, treatment and
other measures described in section
1905(a) to correct or ameliorate defects
and physical and mental illnesses and
conditions discovered by the screening
services, whether or not such services
are covered under the State plan"; and

* Clarifying that nothing in the
Medicaid law permits limiting program
participation for EPSDTproviders to
those that can furnish all required
EPSDT diagnostic or treatment services
or prohibiting the participation of
qualified providers that can furnish only
one such service.

Section 6403 of Public Law 101-239
also revised section 1902(a)(43) of the
Act to require that State Medicaid
agencies report basic information on

participation in the Medicaid child
health program and section 1905(a)(4) of
the Act to require that EPSDT services
as defined in section 1905(r) of the Act
must be furnished to Medicaid eligible
individuals under age 21.

C. Existing Regulations
The EPSDT services provisions are

found in existing regulations at 42 CFR
part 440, subpart A, and part 441,
subpart B. The EPSDT provisions of
section 4101(c) of Public Law 100-203
and section 6403 of Public Law 101-239
have never been codified in regulations.

D. Manual Instructions
The EPSDT services provisions of

Public Law 101-239 became effective
April 1, 1990, without regard to whether
final regulations to carry out the
provisions had been promulgated by the
effective date. To ensure
implementation of the Public Law 101-
239 provisions, HCFA issued State
Medicaid Manual instructions in April
and July 1990, and in September 1992.

U. Provisions of the Proposed
Regulations

In order to conform the regulations to
the provisions of section 4101(c) of
Public Law 100-203, which amended
section 1916(c) of the Act, and sections
6403 (a), (d), and (e) of Public Law 101-
239, which amended sections
1902(a)(43), 1905(a)(4)(B), and 1905(r) of
the Act, we propose to make the
following changes to 42 CFR part 440,
subpart A and 42 CFR part 441, subpart
B.

In accordance with section 1905(r) of
the Act, which defines EPSDT items and
services, we would revise the definition
of "EPSDT" at § 440.40(b) to include
general screening services and vision,
dental, and hearing services. The
existing EPSDT definition specifies only
screening and diagnostic services to
determine physical and mental defects.
We would also revise paragraph (b) to
include diagnostic services as one of the
corrective measures and indicate that
the conditions are no longer required to
be chronic but include all physical and
mental conditions and illnesses
discovered by the screening services.

In § 441.50, whch'defnes the basis
and scope of subpart B for EPSDT
individuals under age 21, we would add
section 1905(r) of the Act as the basis for
defining EPSDT services.

We would change the title of § 441.56
from "Required activities" to
"Notification requirements" and would
maintain the existing requirements for
providing notice to eligible individuals
or their families regarding the EPSDT
program. In paragraph (a) in accordance

with section 1902(a)(43)(A) of the Act
and section 5121.B. of the State
Medicaid Manual, Part 5-EPSDT,
which identifies the individuals who
must be provided information regarding
EPSDT services, we propose to add the
requirement that States inform all
Medicaid-eligible pregnant women and
parents or guardians of Medicaid-
eligible infants about the availability of
EPSDT services for children under age
21 (including children eligible as
newborns). A Medicaid-eligible
woman's positive response to an offer of
EPSDT services during her medically-
confirmed pregnancy would constitute a
request for EPSDT services for the child
atbirth. For a child eligible at birth (that
is, as a'newborn of a woman who is
eligible for and receiving Medicaid), the
request for EPSDT services would be
effective with the birth of the child. For
an infant who is not deemed Medicaid-
eligible at birth, States would be
required to inform the parents, or
guardians, of the infant of the
availability of EPSDT services when the
infant is determined to be Medicaid
eligible.

Existing paragraph (a)(2) of § 441.56
regarding the content of EPSDT
information provided to individuals has
been redesignated as a new paragraph
(b). In accordance with section 1905 of
the Act and section 5010 of the State
Medicaid Manual, Part 5--EPSDT,
EPSDT services are required under the
Medicaid program for categorically
needy individuals under age 21. The
EPSDT benefit is optional for medically
needy r ipients under age 21.

In addition to providing EPSDT
benefits as an option for the medically
needy under age 21, a State may impose
a monthly premium, in accordance with
section 1916(c)(1) of the Act, on a
categorically needy woman or infant
under I year of age (as defined in
section 1902(l)(1) (A) and (B) of the
Act), who is receiving medical
assistance in accordance with section
1902(a)(10)(A)(ii)(LX) of the Act, and
whose family income exceeds 150
percent of the Federal poverty level
applicable to a family of the size
involved. Our interpretation of this
statute is already included in section
3671.5 of the State Medicaid Manual,
Part 3-Eligibility. (The family income
must also not exceed 185 percent of the
Federal poverty line in accordance with
section 1902(l)(2) of the Act.) However,
the limitations and other conditions on
these premiums, found in section
1916(c) (2) and (3) of the Act, would be
applicable. Therefore, in the
redesignated paragraph (b)(3) of
§ 441.56, we would require the State
agency to advise eligible individuals
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under age 21 that EPSDT services are
furnished without cost, except for any
cost sharing that the State agency may
impose on medically needy recipients
or on categorically needy individuals
whose family income exceeds certain
levels.

We propose to remove the existing
§ 441.57 "Discretionary services"
because under section 1905(r)(5) of the
Act, a State no longer has the discretion
to decide which optional services it
would furnish to EPSDT participants.

We would add a new § 441.57 titled
"Service requirements" that would
identify the requirements for screening,
diagnosis, and treatment in accordance
with section 1905(r) of the Act, which
defines EPSDT services. Section
1905(r)(1) of the Act expands the
definition of "screening services" to
define specific services.

In § 441.57(a)(1), we would list the
existing EPSDT screening services as
follows: General screenings that would
include a comprehensive health and
developmental history; immunizations
that are currently listed under diagnosis
and treatment; a comprehensive
unclothed physical examination;
laboratory tests; and vision, dental and
hearing screenings. Under dental
screening services, we would expand
the requirement for initial direct referral
to include a dentist or a professional
dental hygienist under the supervision
of a dentist. We believe this expansion
would increase the availability of dental
services in areas where dentists are
scarce or not easy to reach. Under
existing regulations, the initial direct
dental referral begins at age 3 or an
earlier age if determined to be medically
necessary. However, in accordance with
section 1905(r)(3) of the Act, we would
require that dental services, including
the initial referral, conform to the
periodicity schedule that is established
after consultation with recognized
dental organizations involved in child
health care (§ 441.58(b)).

Section 1905(r)(1) of the Act also
added two new EPSDT screening
services that we would specify in
§ 441.57(a). The first is an assessment of
children's blood lead level appropriate
for age and risk factors. This assessment
is included under the heading of
laboratory tests. Due to constantly
changing advances in medical
knowledge and technolo, we do not
propose to codify in regulations a
definition of blood lead level
assessments "appropriate" for age and
risk factors. Medical knowledge of the
effects of childhood lead poisoning has
increased in recent years, resulting in a
change In the blood lead level threshold
at which the medical community

recommends concern, management and
intervention for children found to have
elevated blood lead levels. Medical
technology to assess blood lead levels
has also changed in recent years as well
as States' capacity and resources to
utilize that technology. For these
reasons, we will define appropriate
blood lead level assessment by reference
to various current sources of medical
expertise, including, most importantly,
the Public Health Service's Centers for
Disease Control's (CDC) periodic
statements on "Preventing Lead
Poisoning in Children," and we will
provide appropriate interpretive
guidance to the States through the State
Medicaid Manual.

The second is health education. We
do not plan to define health education,
except to note that it would include
anticipatory guidance. Parents or
guardians of children would be advised
of the child's expected development and
given information regarding healthy
lifestyles and practices, accident and
disease prevention, and risk assessment
and advice on risk reduction. We expect
that the initial screening or assessment
would be the first indicator as to what
type of education may be needed for a
'particular child and the child's family.
Additional periodic screens and
assessments would make it possible for
the provider to monitor the progress of
the child and make additional
information available as necessary. For
example, if, during the initial screening
or assessment, certain risk factors
appear to be present (such as high blood
lead level), the parents would be
educated as to how to detect and
prevent lead poisoning, or both. A child
diagnosed as having lead poisoning
would be treated appropriately. In
addition, the parents would be educated
on how to find the source of the lead
and how to find assistance to dispose of
the lead source.

Investigations to determine the source
of lead may be coverable by Medicaid.
To be covered by Medicaid,
investigations to determine the source of
lead must be patient-specific as part of
the management and treatment of a
child diagnosed with an elevated blood
lead level.

Medicaid Federal financial
participation (FFP) is not available for
environmental testing of water, paint
chips, etc., because these tests are not
medical in nature, but rather are used to
test elements in the child's
environment. The only exception to this
policy is that FFP is available for a

ealth professional's activities in
investigating onsite a Medicaid eligible
child's home for the source of lead
poisoning. Such activities include

simple experiments or tests easily
performed by the health professional
and designed to locate lead sources
onsite. To be eligible for FFP,
investigations to determine the source of
lead contamination must be patient
specific as part of the management and
treatment of a Medicaid eligible child
diagnosed with an elevated blood level.
Moreover, FFP is not available for other
nonmedical activities such as removal
of lead sources, providing alternate
housing or for analysis of samples
which are sent to laboratories. These
activities are appropriately funded by
other Federal, State, and/or local
entities, rather than under the Medicaid
program.

In a new § 441.57(b), we would
specify the requirement for periodic
screening services in paragraph (b)(1) in
accordance with section 1905(r) of the
Act that mandates a State must furnish
screening services " * * at intervals
which meet reasonable standards of
medical and dental practice * * *." We
would redesignate § 441.58(c)
concerning optional State screening
services as § 441.57(b)(2) and
incorporate the requirement for
interperiodic screening services as
described in section 1905(r) of the Act.
States would not be able to limit the
number of medically necessary
screenings a child receives. States
would be required to provide for
additional screens beyond those
identified in the periodicity schedule, as
indicated by medical necessity. In
addition, a State may not require prior
authorization for these interperiodic
screens.

These "interperiodic screens" would
be available to determine the existence
of a suspected illness or condition or a
change or complication to a pre-existing
condition. Any condition or illness
detected or suspected by an
interperiodic screen would also be
treated. Interperiodic screens would be
used to determine if there is a problem
that was not evident at the time of the
regularly scheduled screen, but needs to
be addressed before the next scheduled
screen. For example, a child received a
regularly scheduled periodic vision
screen at age 5 and no problem was
detected. However, at age 6, the child is
referred to a school nurse by a teacher
who suspects a vision problem. Even
though the next scheduled vision screen
is not due until the age of 7, the child
would receive an interperiodic screen at
age 6 in order to determine if there is
a vision problem.

Another example of a medically
necessary interperiodic screen would be
if a child develops a condition, such as
a fever or an earache, that would require
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intervention by a physician. The
physician encounter in these cases
would be considered a medically
necessary interperiodic screen to
determine the underlying cause of the
fever or the earache. The child would
receive medical services (for example,
further examination and laboratory
tests) necessary to fully evaluate the
illness or condition and furnish
appropriate treatment. This provision
would ensure that any illness, defect, or
medical condition that is present would
be detected and treated early.

Section 441.57(b) would also consist
of the following existing provisions:

@ Paragraph (b)(3)-We propose to
move a provision from § 441.56(e) that
requires that an agency employ
processes to ensure timely initiation of
any treatment, if required, within 6
months after the request for screening
services.

* Paragraph (b)[4)-We propose to
move a provision from § 441.59(b) that
specifies that an agency need not
furnish requested screening services to
an EPSDT eligible child under age 21 if
written verification exists that the
service has already been furnished to
the EPSDT eligible child, unless there is
reason to suspect an illness or condition
that did'not exist at the time of the
regular periodic screen.

na new § 441.57(c), we would
specify that an agency must furnish
vision, dental, and hearing services to
eligible EPSDT recipients. These
requirements are currently listed in
§ 441.56(c) (1) and (2).

In addition, we would add a now
paragraph (c)(4) to § 441.57 to require
States to furnish any other health care,
diagnostic services, treatment, or other
measures described in section 1905(a) of
the Act to correct or ameliorate defects
and physical and mental illnesses and
conditions discovered by the screening
services even if the service is not
covered under the State's plan. This is
a new requirement under section
1905(r)(5) of the Act and is a significant
change to the EPSDT benefit. For
example, in the case of a State that does
not pay for the cost of drugs for its
medically needy population, the State
would be required to furnish or pay for
the cost of those drugs necessary to treat
the condition of a medically needy
EPSDT child, as long as the costs of the
drugs are generally eligible for FFP
under Medicaid.

This requirement also means that a
State would pay for the cost of any
additional services to an individual
with a pre-existing condition. If a child
was receiving a limited package of
EPSDT benefits under the prior
statutory requirements, section 1905(r)

of the Act now requires that the child
receive the full array of services listed
in section 1905(a) of the Act.

In addition, while the statute does
specifically state that a condition must
be discovered in a screen, we believe
that any encounter with a health
professional practicing within the scope
of his or her practice would be
considered to be a screen and any
ensuing medically necessary health
care, diagnosis, or treatment would be
considered to have been discovered by
the screen. It does not matter whether
the child receives the screening services
while the child is Medicaid eligible nor
whether the provider is participating in
the Medicaid program at the time the
screening services are furnished.
Payment for any further treatment of a
condition discovered prior to a child
becoming eligible for Medicaid would
be provided under the EPSDT benefit
when the child becomes Medicaid
eligible. Waiting for a periodic screen to
be performed may be detrimental to the
health of the child and therefore
contrary to the intent of the law, or may
be duplicative of some services already
furnished. In fact, the report of the
House Budget Committee that
accompanied H.R. 3299 (H.R. Rep. No.
101-247. 101st Cong., 1st Sess. 399
(1989)) states that interperiodic screens
may occur even in the case of a child
whose physical, mental, or
developmental illnesses or conditions
have already been diagnosed, if there*
are indications that the illnesses or
conditions may have become more
severe or changed sufficiently so that
further examination is medically
necessary. Therefore, EP.SDT recipients
with pre-existing conditions would have
access to the full array of EPSDT
services despite the fact that their
condition was discovered by a screen
prior to their being Medicaid eligible.

In proposed § 441.57(d), we would
stipulate that if a State furnishes EPSDT
services to any medically needy group,
it must furnish all the EPSDT services
listed in § 441.57(a) through (c) to that
group. We believe this requirement
reflects the intent of Congress that the
services listed in section 1905(a) of the
Act be considered as a total package and
not be separated, and that the medically
needy group receive the full range of
EPSDT services.

In a new § 441.57(e), we propose to
allow States to establish service limits
using the criteria in § 440.230(d).
Historically, States have been given
considerable latitude in deciding the
parameters of the coverage of services
available under Medicaid in each State.
Nothing in Public Law 101-239
specifically addresses a State's ability to

establish program limitations, except to
indicate that a State must pay for costs
of other necessary health care
diagnostic services, treatment, and any
other measures described in section
1905(a) of the Act to correct or
ameliorate defects and physical and
mental illnesses and conditions.

We believe that a State may establish.
tentative limits on the amount of EPSDT
services, as long as those limits, applied
in individual cases, would not have the
effect of denying necessary health care.
For example, a State may generally
impose a limit of 10 physical therapy
visits available under the expanded
EPSDT program. However, if it is
determined to be medically necessary
for the child to have five additional
visits, the State must pay for the costs
of the additional visits. Thus, the limit
functions, in effect, as a general
checkpoint, but additional services must
be furnished beyond the limit upon a
determination of medical necessity in a
particular case.

In proposed § 441.57(f, in
determining what is medically
necessary, a State would not be required
to furnish any items or services that it
determines are not safe and effective or
that are considered experimental. In
addition, a State would have the option
to cover new or investigative procedures
or medical equipment that are not
generally recognized as accepted
modalities of medical practice or
treatment, or to cover any supplies,
items or services which it determines
are not medical in nature.

In a new § 441.57(g), we would permit
States to establish procedures designed
to ensure that cost-effective treatment
modalities are furnished. That is, where
alternative and medically appropriate
modes of treatment exist and are
available, the State may choose (among
the alternatives) which services are
made available based on cost-
effectiveness. Under section
1902[a){30)(A) of the Act, a State plan
must "provide such methods and
procedures relating to the utilization of,
and payment for, care and services
available under the plan * * * as may
be necessary to safeguard against
unnecessary utilization of such care and
services and to assure that payments are
consistent with efficiency, economy,
and quality of care * * *. Among the
methods a State may employ "to
safeguard against unnecessary
utilization of such care and services" is
a system of prior approval of selected
types of health care. These prior
approval systems may be applied to any
type of service and may be based on
considerations of cost, safety,
effectiveness, etc.
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The goal of prior approval is to assure
that the proposed care and services are
actually needed, that they are furnished
in reasonably economically efficient
settings, and that the proposed service
and materials conform to commonly
accepted standards. For example, in the
case of a child who requires a level of
care comparable to that furnished in an
institutional setting, the State would be
free to consider the medically
reasonable and appropriate alternatives,
including various home, community-
based, and institutional alternatives,
and choose the most cost-effective
alternative. As a result, in certain
situations, it may be appropriate for the
child to be maintained in the
community. However, if community-
based care is not cost effective, the State
may choose to make appropriate
institutional care available. These
determinations necessarily would be
made on a case-by-case basis. We
emphasize that we believe this approach
would ensure that a child would receive
care consistent with his or her treatment
needs, but that States would retain some
flexibility in determining the cost-
effective settings that would be paid by
Medicaid.

In proposed § 441.57(h), we would
not require a State to pay the costs of the
services described in section 1905(a) of
the Act through every possible setting or
type of provider if the State can
demonstrate sufficient access to
services. We note that the thrust of the
Public Law 101-239 requirements was
to ensure that the services listed in
section 1905(a) of the Act that are
necessary to correct or ameliorate
defects and existing illnesses and
conditions are available to Medicaid
eligible individuals under age 21.
However, the list of services in section
1905(a) of the Act is characterized not
only by service type but also by setting.
That is, some services, such as inpatient
and outpatient hospital, clinic, home
health services, are inherently setting
oriented. In contrast, other services,
such as nurse practitioner services,
physicians' services, or physical
therapy, are not specific to a particular
setting and may be furnished by a given
type of practitioner in a wide variety of
settings.

We see nothing in Public Law 101-
239 that would require the States to
make these services available through
every possible setting or provider type.
For example, physical therapy is an
optional service under section
1905(a)(11) of the Act. However, even in
those States that do not elect to cover
physical therapy services under the
Medicaid physical therapy benefit,
those services are nonetheless available

through other benefits. That is, physical
therapy services are generally covered
as an outpatient hospital service by
hospitals, and outpatient hospital
services are a required Medicaid service.
Similarly, physical therapy services may
be available through other mandatory
benefits such as federally qualified
health centers (FQHCs) and home
health. Physical therapy services may
also be available as an optional service
under the clinic or rehabilitation benefit
under Medicaid. Therefore, if adequate
access to physical therapy services is
available under a State's outpatient
hospital benefit or FQHC benefit, the
State would not be required under the
EPSDT program to furnish physical
therapy services under any other
optional benefit category, including
independent practitioners.

Section 441.58 specifies that the State
agency must implement a periodicity
schedule for screening services. We
would revise the introductory language
in this provision to require an agency to
implement "distinct" periodicity
schedules for the general health, vision,
dental, and hearing screening services.
As stated in the existing paragraph (a),
each periodicity schedule would reflect
intervals that meet reasonable standards
of medical and dental practice as
determined by the State after
consultation with recognized medical
organizations involved in child health
care. It is expected that each of these
services (that is, screening, vision,
dental, and hearing services) would
follow a different schedule depending
on the age of the child. For example,
young children may need more frequent
general screening services tp keep up to
date with their required immunizations.
Children reaching their teen years, on,
the other hand, may require dental
screens on a more frequent basis.

As explained earlier in this preamble,
we propose to move the information
contained in existing § 441.59
concerning treatment of requests for
EPSDT screening to § 441.57(Service
requirements). In a new § 441.59, we
would specify the recordkeeping and
reporting requirements for the EPSDT
program. In § 441.59(a), we would list
the recordkeeping requirements that
appear in existing § 441.56(d). We
would also require States to maintain
documentation to verify that periodicity
schedules are developed after
consultations with recognized medical
and dental organizations involved in
child health care as described in
§ 441.58(a) concerning periodicity
scheduling for screening purposes.
Section 441.59(b) would identify the
new reporting requirements in
accordance with section 1902(a)(43) of

the Act, as amended by section 6403(b)
of Public Law 101-239, which
mandated the provision of an annual
EPSDT report.

In accordance with section 1905(r) of
the Act, as amended by section 6403(c)
of Public Law'101-239, HCFA is
required to set annual participation
goals, not later than July 1 of each year,
or participation by eligible individuals

in each State for EPSDT services. The
actual standard will not appear in
regulations, but instructions describing
the methods for setting annual and
State-specific participation goals for
EPSDT services were published in the
State Medicaid Manual, Part 5,
Transmittal No. 4, dated July 1990.

We would require the State agency to
report to HCFA annually by April 1
(beginning April 1, 1991) on Form
HCFA-416 (which replaced the
quarterly reporting Form HCFA-420)
the following information relating to
EPSDT services furnished under the
plan during the prior fiscal year:

* The number of children who
.received health screening services.

* The number of children referred for
corrective treatment as a result of
EPSDT health screening services.

e The number of children receiving
hearing, vision, and dental services.

* The State agency's results in
attaining the participation goals set by
HCFA.

The number of children who received
health screening services would be
defined as the number of children who
have received the complete package of
screening services described in section
1905(r)(1)(B). Only these complete
screens would be counted for the
purpose of determining the State's
performance with respect to the EPSDT
participation goal. Individual
encounters, or interperiodic screens,
although considered screens for
diagnosis and treatment purposes under
section 1905(r)(5), are not counted in
the State's annual participation report.
In addition, the report would identify
EPSDT recipients by age group and
Medicaid eligibility coverage group.
Further instructions for completing
Form HCFA-416 were included in the
State Medicaid Manual, Part 2,
Transmittal No. 67, dated July 1990.

In § 441.60, concerning continuing
care providers, we propose to make
various technical changes to reflect
newly redesignated CFR section
numbers. In paragraph (a)(4), for those
providers furnishing dental services, we
would expand the requirement for
initial direct referral to include a dentist
or a professional dentist hygienist under
the supervision of a dentist. As stated
earlier in this preamble, we believe this
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revision would increase the availability
of dental services in those areas where
dentists are scarce or not easy to reach.
Paragraph (d) would also be revised to
reflect that we would no longer deem an
agency to meet the requirements of
subpart B (EPSDT). Instead, an agency
would be required to provide assurances
to HCFA that the continuing care
providers are furnishing the services
specified in the agreement with the
agency and that the agency meets the
EPSDT requirements in subpart B of
part 441. We believe this proposed
revision would ensure that eligible
EPSDT recipients enrolled under
continuing care arrangements are
receiving the services specified under
the terms of the agreements.

In § 441.61 regarding utilization of
providers and coordination with related
programs, we would add two new
paragraphs (c) and (e). In paragraph (d),
we propose that, with respect to the
general health screening services
component of EPSDT screening services
described in § 441.57(a)(1), the States
may limit providers to those providers
who can furnish the entire package of
these screening services. In paragraph
(e), however, we propose that the States
may not limit providers of EPSDT
diagnostic and treatment services,
described in §§ 441.57 (a) and (c), to
those who are qualified to furnish all of
the items or services required under
EPSDT. Such a limitation is expressly
prohibited by statute. (See section
1905(r) of the Act). Moreover. we do not
believe it is a reasonable qualification to
require that a single EPSDT provider be
able to furnish all aspects of EPSDT
services, including screening, vision,
dental, hearing and other services. We
would also specify that a State agency
may not prevent a provider who is
qualified to furnish one or more EPSDT
diagnostic or treatment services (but not
all) from participating in the EPSDT
program, consistent with the mandate of
section 1905(r) of the Act.

It is reasonable, however, to require
that a single EPSDT provider be
qualified to furnish all elements
(particularly related elements) of a
single service. under-sactionL95(r) nf
the Act. Therefore, States may choose to
limit providers of EPSDT periodic
general screening services to those who
can furnish the entirepackage of
screening services, and not just one
service included in the screening (for
example, a mental health assessment).
In this manner, a State would ensure
that the recipient receives a
comprehensive physical and mental
examination. However, the State may
not require that the provider of an
interperiodic screening be qualified to

furnish all elements of the general
screening service.

With the expansion of services to be
provided to EPSDT recipients, it is
possible that some States may find it
necessary to recruit providers of
services not previously covered under
the State plan. However, States would
still retain the flexibility to set the
standards to be met by an entity seeking
to be a qualified Medicaid provider.
States would continue to use the same
basic guidelines used for qualifying
providers of other Medicaid services in
their State plans. Of course, under
§ 431.51(c)(2) regarding the free choice
of providers, States may set reasonable
standards relating to the qualifications
of providers and these standards need
not be changed to accept all providers
seeking to be qualified. However, we
propose that any limits set by a State be
reasonable and ensure that there is
access available to all individuals
seeking the service. We expect that
States would enroll qualified providers
from both the public and private sectors.

m. Issues
There are several issues that have

been raised by States regarding the
implementation of this legislation. We
have summarized these issues and our
responses in this document.

States have asked our position in a
situation in which an infant is born with
a defect or condition discovered during
the first neonatal examination that was
not properly coded as an EPSDT screen.
As discussed in section II of this
preamble, and as described in section
5121.C of the State Medicaid Manual,
Part 5--EPSDT, all Medicaid-eligible
pregnant women must be informed
about the EPSDT program. Even if a
pregnant woman declines EPSDT
services initially, it is permissible for
her to request EPSDT services at a later
date. Her child would promptly receive
an EPSDT screen. We believe that if the
child is Medicaid-eligible, deemed so
because the mother is eligible, the first
neonatal examination would be
considered the child's first screen in the
periodicity schedule and any condition
or. defect.faund-atthat time- would be
treatable with the wide array of EPSDT
services available under section 1905(a)
of the Act. (We are aware that not ill
States have specific codes for EPSDT
services. Nevertheless, even if the
examination Is not coded as an EPSDT
screen, the State could not use the
absence of a code as a basis for denying
necessary services to an otherwise
eligible EPSDT recipient)

Another issue that has been raised Is
whether organ transplants would be a
covered service for EPSDT recipients.

Organ transplants are not explicitly
included as a service under the
definition of "medical assistance" in
section 1905(a) of the Act. The
provisions addressing organ
procurement services are located at
section 1903(i) of the Act. Section
1903(i) of the Act, which describes
those items and services not subject to
payment under State plans, makes organ
transplants optional However, we have
decided that the superseding EPSDT
legislation makes organ transplants
mandatory for EPSDT recipients. The
Congress, at section 4123 of its report of
the Committee on Energy and
Commerce, dated August 1989,
discusses EPSDT as this nation's largest
preventive health program for children
and Indicates that all Medicaid
coverable servites shall be provided
under EPSDT as medically necessary.
Most of the components of organ
transplant procedures are Medicaid
coverable services. For this reason, we
propose that organ transplants, which
are generally considered safe and
effective, and any related services must
be furnished to individuals who are
eligible for EPSDT services and who
would benefit from these services, as
long as the particular transplant
procedure is considered safe and not
experimental.

In order to obtain FFP for organ
transplants, States must comply
generally with section 1903(i)(1) of the
Act concerning organ transplants, and,
in particular, section 19031i)(1XA) of the
Act that requires a State to treat
similarly situated individuals alike.
Also, States must amend their State
plans accordingly. We believe that any
EPSDT recipient whose need for a
transplant is discovered during a screen
would satisfy the "similarly situated
individual" requirement.

It has been suggested that the need for
an organ transplant most likely would
not be discovered during a screen and,
therefore, would not be required to be
furnished to the EPSDT recipient. It is
true that if a condition is not discovered
during a screen, the State would not be
required to pay costs associated with the
treatment-f lbicondition.Howeer we..
believe that if a condition is discovered
during a periodic or interperiodic screen
and culminates in the necessity for an
organ transplant, the transplant would
be furnished under the auspices of the
EPSDT program since the original
condition was discovered in a screen.
As previously stated, we believe that
any encounter with a health
professional would be considered a
screen. Therefore, if the condition
requiring the organ transplant was
originally discovered by any health
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professional during an examination, a
screen would have occurred and the
necessary services would be required to
be furnished.

Additionally, we have been asked to
clarify our position in a situation in
which a State approves a transplant for
an EPSDT recipient, but the service is
not furnished before the individual
reaches age 21. Under these
circumstances, it is possible that the
individual, upon reaching age 21, would
no longer be eligible for Medicaid, or
that the State may not cover the
particular type oforgan transplant, or
any organ transplants, in its State plan
for individuals age 21 or older.

In this instance, it would be a
violation of section 1903(a)(1) of the
Act, which lists the conditions for
payment to States, to furnish services to
an ineligible person since the transplant
is no longer available under the EPSDT
program because the individual is age

.21 or older. If the State plan does not
cover this or any type of organ
transplant, FFP would not be available
to the State for this procedure even if-
the individual remained eligible. The
State is bound by the comparability rule
of section 1902(a)(10)(B) of the Act for
Medicaid-eligible individuals that are
not EPSDT recipients.
IV. Collection of Information
Requirements

Regulations at § 441.59 contain
information collection and
recordkeeping requirements that are
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.). The information
collection requirements concern the
maintenance and availability of agency
records and manuals and the reporting
of specific EPSDT program data. The
respondents who would provide the
information would be State Medicaid
agencies. Public reporting burden for
this collection of information is
estimated to be 14 hours per response.
These information collection
requirements have been approved by
OMB under control number 0938-0354.
Organizations and individuals desiring
to submit comments on the information
collection and recordkeeping

requirements should direct them to the
OMB official whose name appears in the
ADDRESSES section of this preamble.

V. Response to Comments
Because of the large number of items

of correspondence we normally receive
on a proposed rule, we are not able to
acknowledge or respond to them
individually. However, we will consider
all comments that we receive by the
date and time specified in the "Dates"
section of this preamble, and if we
proceed with the final rule, we will
respond to the comments in the
preamble to the final rule.

VI. Regulatory Impact Analysis
Executive Order 12291 (E.O. 12291)

requires us to prepare and publish a
regulatory impact analysis for any
proposed rule that meets one of the E.O.
12291 criteria for a "major rule"; that is,
that would be likely to result in-

9 An annual effect on the economy of
$100 million or more;

* A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

* Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

In addition, we generally prepare an
initial regulatory flexibility analysis that
is consistent with the Regulatory
Flexibility Act (RFA) (5. U.S.C. 601
through 612) unless the Secretary
certifies that a proposed rule would not
have a significant economic impact on
,a substantial number of small entities.
For purposes of the RFA, we consider
all providers and suppliers of health
care and services for children to be
small entities. Individuals and States are
not included in the definition of a small
entity.

Also, section 1102(b) of the Act
requires the Secretary to prepare a
regulatory impact analysis for any
proposed rule that may have a
significant impact on the operations of
a substantial number of small rural
hospitals. Such an analysis must

conform to the provisions of section 603
of the RFA. For purposes of section
1102(b) of the Act, we define a small
rural hospital as a hospital that is
located outside of a Metropolitan
Statistical Area and has fewer than 50
beds. We are not preparing a rural
hospital impact statement because we
have determined, and the Secretary
certifies, that this proposed regulation
would not have a significant economic
impact on the operations of a substantial
number of small rural hospitals.

This proposed rule would
incorporate, and in some cases interpret,
in regulations statutory changes that are
already in effect. In cases where it was
necessary to provide interpretations, we
have relied on the legislative history of
the statutory provisions when available
for the best reading of the provision.
The statutory provisions are effective on
the statutorily established date,
regardless of whether or not we have
issued final regulations. Public Law
101-239 expands coverage of services
and increases Medicaid program
expenditures. These costs have been
included in the Medicaid budget
estimates.

It is difficult to predict what the fiscal
impact would be since we do not know
the exact number of services actually
furnished by the individual States under
EPSDT. Another unknown factor is the
additional number of children who will
be offered services that previously were
not covered by the State and the type
and cost of these specific services. We
know that Medicaid costs for States will
rise as they begin to furnish the
additional services, including organ
transplants, that would now be required
if medically necessary. However, there
may also be a positive Impact on some
State and local entities and providers
who are paying for care that was not
previously covered under Medicaid, but
which would be within the scope of this
proposed rule. The following data
reflect our estimate of Medicaid costs
attributable to expansion of services
under section 6403 of Public Law 101-
239. Estimates are based on data from
States with adjustments made for
extreme values and unavailable data:

ADDITIONAL COSTS
(Dollar in Milons

FY93 FY94 FY95 FY96

$300 $W4 $3W0 $440
225 255 295 30

Feeral ........................................
State .......... o............ .. o............................... . ... . .........

FY 97

$495
375
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ADDITIONAL COSTS--Continued
[Dollar In Millions] I

FY9W FY4'' FY95 FY96 FY97
Total ............................................................................................. 525 6 95 685 770 870

Rounded to the nearest $5 million.

Regulations establishing terms or
conditions of Federal grants, contracts,
or financial assistance call for a different
form of regulatory analysis than do
other types of regulation. In some
Instances, a full-blown benefit-cost

*analysis may be appropriate to inform
the Congress and the President more
fully about the desirability of the

rogram, but this would not ordinarily
e required in an RIA. The primary

function of an RIA for this type of
regulation should be to verify that the
terms and conditions are the minimum
necessary to achieve the purposes for
which the funds were appropriated.
Beyond controls to prevent abuse and to
ensure that funds appropriated to
achieve a specific purpose are
channeled efficiently toward that end,
maximum discretion should be allowed
in the use of Federal funds, particularly
when the recipient is a State or local
government.

In the process of developing these
proposed regulations, we considered the
following alternatives:

With respect to the provision of
medically necessary organ transplants,
we considered whether or not these
should be included as mandatory
services under the EPSDT program. The
statute indicates that all medically.
necessary services "as described in
section 1905(a)" must be provided to
EPSDT recipients, whether or not such
services are included in the State plan.
Organ transplant services are not listed
in section 1905(a). However, most of the
individual services which are needed
for an organ transplant (physician
services, laboratory services, etc.) are
included in section 1905(a), except for
the harvesting of the organ.

After reviewing the legislative history,
it seemed clear that congressional intent
was to provide all medically necessary
Medicaid services to diagnose or treat
Medicaid-eligible children under age 21.
It would not be reasonable to detect a
condition in a child and not provide the
appropriate treatment. Therefore, we
made the determination that all
medically necessary organ transplants
services should be provided to EPSDT
recipients. To do otherwise would be
contrary to the intent of the legislation.

Another option we considered was
whether or not children with pre-

existing conditions were entitled to the
full range of EPSDT services under this
legislation. After considering
alternatives, we determined that based
on the legislative history, it would also
be contrary to congressional intent if we
allowed States to deny treatment to
children with conditions that were
discovered before the children were
eligible for the expanded EPSDT
services. The statute indicated that all
conditions "discovered by screening
services" must be diagnosed and
treated. We considered the argument
that a condition that exists before a
child is initially screened cannot be
discovered during the screen. However,
we have defined a screen as "an
encounter with a health professional
practicing within the scope of his or her
practice." The term screen is not a
Medicaid specific term. Therefore, any
contact or treatment that an individual
had with a health professional, either
before the individual became eligible for
Medicaid or before the expanded
services became available, would be
considered a screen and treatment must
be provided for that condition.

For these reasons, we have
determined, and the Secretary certifies,
that this proposed rule would not have
a significant economic impact on a
substantial number of small entities,
and we have, therefore, not prepared a
regulatory analysis.

List of Subjects

42 CFR Part 440

Grant programs-health, Medicaid.

42 CFR Part 441

Abortions, Aged, Early Periodic
Screening, Diagnosis, and Treatment
(EPSDT), Family planning, Grant-in-Aid
program-health, Health facilities,
Infants and children, Institutions for
mental diseases (IMD), Kidney diseases,
Maternal and child health, Medicaid,
Mental health centers, Ophthalmic
goods and services, Penalties,
Psychiatric facilities, Sterilizations.

42 CFR chapter IV would be amended
as set forth below:

A. Part 440 is amended as follows:

PART 440-SERVICES: GENERAL
PROVISIONS

1. The authority citation for part 440
continues to read as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

2. In § 440.40, the heading is revised,
the introductory text in paragraph (b) is
republished, and paragraphs (b)(1) and
(b)(2) are revised to read as follows:

§440.40 Skilled nursing facility services
for Individuals age 21 or older (other than
services In an Institution for mental
dlseasea), EPSDT, and family planning
services and supplies.
* * * * *

b) EPSDT. "Early and periodic
screening and diagnosis and treatment"
means-

(1) General screening services and
vision, dental, and hearing services to
determine physical or mental defects in
recipients under age 21; and

(2) Health care, diagnostic services,
treatment, and other measures to correct
or ameliorate defects and physical and
mental illnesses and conditions
discovered by the screening services.
(See subpart B of part 441 of this
subchapter for the requirements and
limits that apply to these services.)

B. Part 441 is amended as follows:

PART 441-SERVICES:
REQUIREMENTS AND UMITS
APPUCABLE TO SPECIFIC SERVICES

1. The authority citation for part 441
continues to read as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

2. Section 441.50 is revised to read as
follows:

§441.50 Basis and purpose.
This subpart implements sections

1902(a)(43), 1905(a)(4)(B), and 1905(r) of
the Act, by prescribing State plan
requirements for furnishing early and
periodic screening and diagnosis of
eligible Medicaid recipients under age
21 to ascertain physical and mental
defects, illnesses, and conditions, and
furnishing treatment to correct or
ameliorate those defects, illnesses, and
conditions.

51295



51296 Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Proposed Rules

3. Sections 441.56 through 441.59 are
revised to read as follows:

§441.56 Notification requirements.
The agency must meet the following

requirements:
a Provide for a combination of

written and oral methods designed to
effectively inform the following
individuals, including those eligible
individuals who are blind or deaf or
cannot read or understand the English
language, about the availability of
EPSDT services for children under age
21 (including children eligible as
newborns):

(1) All EPSDT-eligible individuals
and, as appropriate, parents or
guardians of these individuals.

(2) All Medicaid-eligible pregnant
women and parents or guardians of
Medicaid-eligible infants.

(b) Use clear and nontechnical
language to provide information about
the following:

(1) The benefits of preventive health
care.

(2) The services available under the
EPSDT program and where and how to
obtain those services.(3) That services furnished under the
EPSDT program are without cost to
eligible individuals under age 21, except
for any enrollment fee, premium, or
similar charge that may be imposed on
medically needy recipients or
categorically needy individuals whose
family income exceeds 150 percent of
Federal poverty level applicable to a
family of the size involved.

(4) That necessary transportation and
scheduling assistance described in
§ 441.62 of this subpart is available to
the EPSDT-eligible individual upon
request.

(c) Provide assurance to HCFA that
processes are in place to inform
individuals, as required under this
section, generally within 60 days of the
individual's initial Medicaid eligibility
determination and, in the case of
families that have not used EPSDT
services, annually thereafter.

§441.57 Service requirements.
(a) Screening requirements. EPSDT

screening services include the following
services:

(1) General health screening services;
that is, regularly scheduled
examinations and evaluations of the
general physical and mental health,
growth, development, and nutritional
status of infants, children, and youth.
General health screenings must include,
but are not limited to, the following
services:

(i) A comprehensive health and
developmental history (including

assessment of both physical and mental.
health development).

(ii) A comprehensive unclothed
physical examination.

(iii) Appropriate immunizations
according to age and health history.

(iv) Laboratory tests (including blood
lead level assessments appropriate for
age and risk factors).

(v) Health education (including
anticipatory guidance).

(2) Vision screening services.
(3) Dental screening services,

including the initial direct referral to a
dentist, or a professional dental
hygienist under the supervision of a
dentist.

(4) Hearing screening services.
(b) Conditions for provision of'

services. The agency must furnish
EPSDT services and treatment on a
timely basis as follows:

(1) EPSDT periodic screening services
must be furnished according to a
distinct periodicity schedule as
described in § 441.58.

(2) EPSDT interperiodic screening
services must be furnished at intervals
as indicated by medical necessity, to
determine the existence of a suspected
illness or condition, or a change or a
comlication in a pre-existing
con ition.

(3) The agency must employ processes
to ensure initiation of treatment within
a medically appropriate time period, not
to exceed 6 months.

(4) Except when there is reason to
suspect the existence of an illness or
condition that did not exist at the time
of the regular periodic screen, the
agency need not furnish requested
screening services to an EPSDT eligible
child if written verification exists that
the most recent age-appropriate
screening services, due under the
agency's periodicity schedule, have
already been furnished to the eligible
child within a reasonable time period.

(c) Additional required services. In
addition to any diagnostic and treatment
services included in the State plan, the
agency must furnish to eligible EPSDT
recipients the following services:

(1) Vision services that, at a
minimum, must include diagnosis and
treatment for defects in vision,
including eyeglasses.

(2) Dental services that, at a
minimum, must include relief of pain
and infections, restoration of teeth, and
maintenance of dental health.

(3) Hearing services that, at a
minimum, must include diagnosis and
treatment for defects in hearing,
including hearing aids.

(4) Other necessary health care,
diagnostic services, treatment, and other
measures described in section 1905(a) of

the Act to correct or ameliorate defects
and physical and mental illnesses and
conditions discovered by the screening
services, whether or not these services
are covered under the State plan.

(d) Comparability of services to the
medically needy. If an agency elects to
furnish EPSDT services to any
medically needy group, the agency must
furnish the entire package of EPSDT
services as described in paragraphs (a)
through (c) of this section.

(e) Limitations on services. Except for
screening services, the agency may
place appropriate limits on EPSDT
services using the criteria listed in
§ 440.230(d) of this subchapter. Service
limits must not be used to deny
medically necessary care to any
individual.

(f) Exclusion of services. Except for
screening. services, the agency may
exclude any item or service that it
determines is not medically necessary,
that is unsafe or experimental, or that is
not generally recognized as an accepted
modality of medical practice or
treatment. The agency may exclude any
supplies, items, or equipment that it
determines are not medical in nature.

(g) Cost-effectiveness procedures. The
agency may establish procedures to
assure that services are furnished in a
cost-effective manner. A State may.
where alternative medically accepted
modes of treatment exist, choose which
services are made available based on
cost-effectiveness considerations.

(h) Access to services. If the agency
can demonstrate sufficient access to the
services described in section 1905(a) of
the Act, the agency is not required to
furnish the services through every
setting or provider type.

§441.58 Periodicity schedules.
The agency must implement a distinct

periodicity schedule for general health
screening services, and vision, dental,
and hearing services that-

(a) Meets reasonable standards of
medical and dental practice determined
by the agency after consultation with
recognized medical and dental
organizations involved in child health
care; and

(b) Specifies screening services
applicable at each stage of the
recipient's life, beginning with a
neonatal examination, up to the age at
which an individual is no longer
eligible for EPSDT services.

§ 441.59 Reeordkeeping and reporting
requirements.

(a) Recordkeeping requirements. The
agency must maintain the following
information as required by §§ 431.17
and 431.18 of this subchapter
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concerning maintenance and
availability of agency records and
manuals,

(1) Records and program manuals.
(2) A description of its EPSDT

screening service package as described
in § 441.57(a).

(3) Copies of rules and policies
describing the methods used to assure
that the notification requirements in
§ 441.56 are met.

(4) Verifications of consultations with
recognized medical and dental health
organizations involved in child health
care to assure that the requirements for
periodicity schedules in § 441.58 are
met.

(b) Reporting requirements. The
agency must report to HCFA
information relating to EPSDT services
furnished under the plan during each
fiscal year and identify EPSDT
recipients by age group and Medicaid
eligibility coverage group. The report
must be received by HCFA no later than
April 1 of the year following the
reporting year and contain the following
information:

(1) The number of children who
received health screening services.

(2) The number of children referred
for corrective treatment as a result of
EPSDT health screening services.

(3) The number of children receiving
hearing, vision, and dental services.

(4) The agency's results in attaining
the participation goals set by HCFA.

4. In § 441.60, the introductory text to
paragraph (a), paragraphs (a)(1) and
(a)(4), the first sentence of paragraph (d),
and paragraph (e) are revised to read as
follows:

§441.60 Continuing care.
(a) Continuing care provider. For

purposes of this subpart, a continuing
care provider means a provider who has
an agreement with the Medicaid agency
to provide reports as required under
paragraph (b) of this section and to
furnish at least the following services to
eligible EPSDT recipients formally
enrolled with the provider:

(1) With the exception of dental
services required under § 441.57,
screening, diagnosis, treatment, and
referral for followup services as required
under this subpart.

(4) At the provider's option,
furnishing of dental services required
under § 441.57 or direct referral to a
dentist or a professional dental
hygienist under the supervision of a
dentist to furnish dental services
required under § 441.57(a)(3) and (c)(2).
The provider must specify in the
agreement whether dental services are
furnished or a referral for dental*

services Is made. If the provider does
not choose to furnish either service, the
provider must refer recipients to the
agency to obtain those dental services
required under § 441.57.

(d) Effect of agreement with
continuing care providers. Subject to the
requirements of paragraphs (a) through
(c) of this section, an agency must
provide assurances to HCFA that it
meets the requirements of this subpart
with respect to all EPSDT-ellgible
recipients formally enrolled with the
continuing care provider. * * *

(e) Transportation and scheduling
assistance. If the agreement specified in
paragraph (a) of this section does not
provide *for all or part of the
transportation and scheduling
assistance required under § 441.62, or
for dental services under § 441.57, the
agency must provide for those services
to the extent they are not provided for
in the agreement.

5. In § 441.61, paragraphs (d) and (e)
are added to read as follows:

§441.61 Utilization of providers and
coordination with related programs.

(d) The agency may limit providers of
EPSDT general health screening services
to those providers who can furnish the
entire package of screening services
described in § 441.57(a)(1) of this part.

(e) The agency must not limit
providers of EPSDT diagnostic and
treatment services to those who are
qualified to furnish all services nor may
an agency prevent a provider who can
furnish only one or more (but not all) of
the services from being qualified to
furnish the services as EPSDT services.
(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program)

Dated: March 2, 1993.
William Toby, Jr.,
Acting DeputyAdministrator, Health Care
FinancingAdministration.

Approved: June 4,1993.
Donna E. Shalala,
Secretary.
[FR Doc. 93-24177 Filed 9-30-93; 8:45 am)
SILUNG CODE 4120-1-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 4700
[NV-960-4370-02-241A]
RIN: 1004-AB84

Protection, Management, and Control
of Wild Free-Roaming Horses and
Burros

AGENCY: Bureau of Land Management,
Interior.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the definition of wild horses and
burros to exclude foals born to wild
horses and burros after approval of a
Private Maintenance and Care
Agreement. This clarification is
necessary to avoid the extreme
administrative difficulties that would be
associated with locating, identifying,
and caring for widely dispersed animals
in the' possession of private individuals.
DATES: Comments should be submitted
by November 30, 1993. Comments
received or postmarked after this date
may not be considered in the
decisionmaking process on the final
rule.
ADDRESSES: Comments should be sent
to: Director (140), Bureau of Land
Management, room 5555, Main Interior
Building, 1849 C Street, NW.,
Washington, DC. 20240. Comments will
be available for public review in room
5555 of the above address during regular
business hours (7:45 a.m. to 4:15 p.m.),
Monday through Friday.
FOR FURTHER INFORMATION CONTACT:
Bruce Dawson, (702) 785-6583.
SUPPLEMENTARY INFORMATION: Theregulations on the protection,
management, and control of wild free-
roaming horses and burros are presently
silent regarding the ownership of foals
born to mares and jennies under the
maintenance and care of an adopter but
for which no title has been issued.
Although the Bureau of Land
Management (BLM) has treated these
foals as the private property of the
adopter of the parent female, there has
been no clear statement in regulation of
this policy. Therefore, an amendment to
43 CFR 4700.0-5(1) is proposed to
clarify the ownership of these foals by
explicitly excluding them from the
definition of wild horses and burros.

Foals born to adopted wild horses and
burros must be treated as private
property to avoid the tremendous
administrative difficulties and expense
that would otherwise result. Titling of
wild horses and burros is not mandatory
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and for various reasons many adopters
do not apply for title. The BLM
presently maintains records on about
11,000 untitled female wild horses and
burros that are of reproductive age. If
foals born to these animals were treated
as wild, the BLM would need to locate,
freeze mark, and catalog each animal, as
well as enter into new Private
Maintenance and Care Agreements, and
collect adoption fees for each foal. In
addition, if the offspring of the adopted
mares and jennies were to be considered
wild, subsequent generations would
also have wild status until titles were
issued.

The BLM has determined that this
proposed rule does not constitute a
major Federal action significantly
affecting the quality of the human
environment and that no detailed
statement pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1969 (42 U.S.C. 4332) is required.
The BLM prepared an environmental
assessment and a finding of no
significant impact for the proposed
action.

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and that no Regulatory Impact Analysis
is required. A major rule is any
regulation that is likely to result in an
annual effect on the economy of $100
million or more, a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions, or significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) the rule would not
have a significant economic impact on
a substantial number of small entities.
The proposed rule does not impose
direct or indirect costs on small
business, organizations, or small
governmental jurisdictions. No direct or
indirect benefits are quantifiable for
small entities.

The Department certifies that this
final rule does not represent a
governmental action capable of
interference with constitutionally
protected property rights. Therefore, as
required by Executive Order 12630, the
Department of the Interior has
determined that the rule will not cause
a taking of private property.

The Department has certified to the
Office of Management and Budget that
these regulations meet the applicable

standards provided in sections 2(a) and
2(b)(2) of Executive Order 12778.

This rule does not contain
information collection requirements that
require approval by the Office of
Management and Budget under 44
U.S.C. 3501 et seq. However, the
collections of information contained in
Group 4700 have been approved by the
Office of Management and Budget under
44 U.S.C. 3501 et seq. and assigned
clearance number 1004-0042.

List of Subjects in 43 CFR Part 4700

Advisory committees, Aircraft,
Intergovernmental relations, Penalties,
Public lands, Range management, Wild
horses and burros, Wildlife.

For the reasons set out in the
preamble and under the authorities
cited below, BLM proposes to amend
part 4700, subchapter D, chapter 11, title
43 of the Code of Federal Regulations as
follows:

PART 4700-PROTECTION,
MANAGEMENT, AND CONTROL OF
WILD FREE-ROAMING HORSES AND
BURROS

1. The authority citation for 43 CFR
part 4700 is revised to read as follows:

Authority: 16 U.S.C. 1331-1340; 18 U.S.C.
47; 43 U.S.C. 315; 1740.

2. Section 4700.0-5 is amended by
revising paragraph (1) to read as follows:

§4700.0-5 Definitions.

(1) Wild horses and burros means all
unbranded and unclaimed horses and
burros that use public lands as all or
part of their habitat, or that have been
removed from these lands by the
authorized officer but have not lost their
status under section 3 of the Act. Foals
born to a wild horse or burro after
approval of a Private Maintenance and
Care Agreement are not wild horses or
burros. Such foals are the property of
the adopter of the parent mare or jenny.
Where it appears in this part the term
wild horses and burros is deemed to
include the term free-roaming.

Dated: September 14, 1993.
Bob Armstrng,
Assistant Secretary of the Interior.
[FR Doc. 93-24197 Filed 9-30-93; 8:45 am]
BWUDO CODE 431044-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

46 CFR Part 67

[CGD 93-0631

Vessel Rebuild Standards

AGENCY: Coast Guard, DOT.
ACTION: Notice of meeting.

SUMMARY: The Coast Guard is
considering whether to undertake
rulemaking to develop standards for
vessel rebuild determinations. In order
to determine whether rulemaking is
needed and the scope of the issues
involved, the Coast Guard is holding a
meeting to discuss problems
encountered under existing procedures
and possible solutions. The meeting will
also explore whether use of a negotiated
rulemaking would be appropriate. This
notice announces the date, time, and
place of the meeting.
DATES: The meeting will be held on
November 16, 1993, beginning at 9 a.m.
and concluding at 3 p.m. or earlier if
discussion is concluded.
ADDRESSES: The meeting will be held in
room 4234, DOT Headquarters (Nassif
Building), 400 Seventh Street, NW.,
Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT: Ms.
Laura Burley, Vessel Documentation
and Tonnage Survey Branch at (202)
267-1492.
SUPPLEMENTARY INFORMATION: Under
Section 27 of the Merchant Marine Act,
1920 (46 U.S.C. app. Section 883), a
vessel entitled to.engage in the
coastwise trade by virtue of having been
built in the United States which is later
rebuilt outside the United States, loses
its eligibility to engage in the coastwise
trade. Under 46 U.S.C. 12106, a vessel
not eligible for the coastwise trade
cannot receive a Great Lakes
endorsement on its Certificate of
Documentation. In addition, under 46
U.S.C. 12108, a fishing vessel which has
been rebuilt outside the United States
and which does not qualify for the
rebuild savings provision of the
Conimercial Fishing Industry Vessel
Anti-Reflagging Act of 1987, is not
eligible for a fishery endorsement on its
Certificate of Documentation.

The Coast Guard's current regulatory
standard for rebuild determinations is
found in 46 CFR 67.27-3(a). The notice
of proposed rulemaking which would
revise and reorganize 46 CFR part 67
(March 20, 1992; 57 FR 10544) would
place these provisidns in § 67.177
without substantive change. In
accordance with that standard, a vessel
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is rebuilt when "any considerable part
of its hull or superstructure is built
upon or is substantially altered." A
determination that a vessel has been
rebuilt, if the rebuilding was done
outside the U.S., results in a permanent
loss of the eligibility of the vessel to
engage in the restricted trades, with a
commensurate loss in value. At the
present time none of the problematic
terms contained in the regulatory
standard are defined. As a result, the
Coast Guard frequently receives requests
for advisory opinions that certain work
to be performed on a vessel does not
constitute a rebuilding. In support of the
request, the submitter will generally
enclose extensive documentation
addressing the character and scope of
the work to be performed including
plans, drawings, contracts, work orders,
and materials, lists. Then the submitter
will attempt to show that the work will
not build upon or "substantially" alter
"any considerable part" of the vessel's
hull or superstructure. Often, the
submitter will make comparisons
between the before and after area of the
hull and superstructure; the weight and
area of steel plate to be replaced or
added; or the comparative cost of the
planned work to the value of the vessel.
Unfortunately, the vessel representative
sometimes does not submit any
documentation until after the work is
performed only to have the Coast Guard
determine that the vessel has been
rebuilt, with the disastrous consequence
of loss of trading entitlements. In other
cases, the work actually done on the
vessel differs from or exceeds the
planned work, with possible adverse
effects on the final determination.

The Coast Guard is considering
initiating rulemaking to develop
standards for determining when work
on a vessel constitutes a rebuilding and
to define the terms involved in rebuild
determinations. However, the Coast
Guard has decided to conduct a public
meeting before proceeding with the
rulemaking process. The purpose of the
meeting is to determine the scope of the
issues involved in the project and to
receive suggested definitions and
standards for consideration. The Coast
Guard is also interested in discussing
whether it would be beneficial to use
negotiated rulemaking procedures to
complete the project. This
determination would depend on the
scope of the issues involved, whether
appropriate interested groups and
entities and acceptable representatives
can be identified, and whether these
groups and entities may be willing to
commit themselves to participation in a
negotiated rulemaking.

The meeting is open to the public and
will begin at 9 a.m. on November 16,
1993, at: DOT Headquarters (Nassif
Building), room 4234. 400 Seventh
Street, SW., Washington, DC 20590.

Dated; September 23. 1993.
R.C. North,
Acting Chief, Office of Marine Safety, Security
and Environmental Protection.
[FR Doc. 93-24205 Filed 9-30-93; 8:45 am]
BILLING CODE 4910-14-

FEDERAL COMMUNICATIONS

COMMISSION

47 CFR Parts 15 and 90
[ET Docket No. 93-235; FCC 93--42]

Cordless Telephones

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This notice of proposed
rulemaking (NPRM) proposes to provide
additional frequencies for operation of
cordless telephones, which could
relieve channel congestion and reduce
interference to cordless telephones
operating in the 46 MHz and 49 MHz
frequency bands. This proposal
responds to a petition for rule making
filed by the Telecommunication§
Industry Association.
DATES: Comments must be submitted on
or before November 8, 1993, and reply
comments on or before November 23,
1993.
ADDRESSES: Federal Communications
Commission, 1919 M Street. NW.,
Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
George Harenberg. Office of Engineering
and Technology, (202) 653-7314.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making in ET Docket No.
93-235, FCC 93-422, adopted August
20, 1993, and released September 17,
1993. The full text of this decision is
available for inspection and copying
during normal business hours in the
FCC Dockets Branch (room 230), 1919 M
Street, NW.. Washington, DC. The
complete text of this decision also may
be purchased from the Commission's
duplicating contractor, International
Transcription Service, Inc.. at (202)
857-3800.2100 M Street. NW.. suite
140, Washington, DC 20037.

Synopsis of Notice of Proposed
Rulemaking

1. On August 20, 1992, the Personal
Communications Section of the

Telecommunications Industry
Association (TIA) filed a petition
seeking additional frequencies for
cordless telephones. TIA states that the
continued popularity of cordless
telephones and the resulting increase in
market penetration threatens to cause
channel-crowding problems, especially
in high-density locations such as urban
areas and high-rise condominiums.
Further, TIA notes that five of the
existing ten channels are available for
other 47 CFR part 15 low power
transmitters. The 47 CFR part 15 devices
that give rise to the greatest concern are
baby monitors, which, because they
tend to be active for long periods of
time, render these five channels
unusable for nearby cordless
telephones.

2. TIA proposes that the Commission
make available an additional 15 channelpairs using 30 frequencies near 44 MHz
and 49 MHz for cordless telephones.
The proposed frequencies are currently
allocated to the Private Land Mobile
Radio Service (PLMRS). TIA asserts that
use of the proposed frequencies will
facilitate design of cordless telephones
that use both the existing and the new
frequencies. 'HA believes that the 47
CFR pert 15 rules for these new
frequencies should be identical to the
current rules governing 46/49 MHz
channels, with the following exceptions:
(1) To reduce the likelihood of
interference between cordless
telephones and the PLMRS, cordless
telephones using the new frequencies
should include a mechanism for /
automatically monitoring, and
preventing transmitter activation on,
fquencies on which co-channel;
PLMRS signals are present; (2) there is
no need to designate specific frequency
pairs for each channel and (3) "offset
frequency" operation should not be
permitted.

3. In response to the TIA petition,-the
Commission put the petition out for
comment on October 1. 1992 and seven
parties submitted comments in response
to the petition. All the comments
support the petition and urge the
Commission to move forward as soon as
possible. In light of the above, we
tentatively find it in the public interest
to make additional frequencies available
for cordless telephones in the 44 MHz
and 49 MHz region of the spectrum.
Specifically, we are proposing to make
the 30 frequencies suggested by 'HA
available for cordless telephone use
under 47 CFR part 15. This action will
relieve channel crowding and
interference to cordless telephones.
Because of the close proximity to the
current 46/49 MHz frequencies.
manufacturers could employ current
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designs and will only need to add the
automatic channel selection feature. We
expect there would be little or no
increase in the cost of the equipment.
We will apply the same technical and
administrative requirements that apply
to the current 46/49 MHz cordless
telephones. We invite comments on the
proposed frequencies and whether
alternative frequencies would be more
suitable.

4. We recognize that the proposed 44
MHz frequencies are located within the
intermediate frequencies (IF) pass-band
of television receivers. In addition, in
the frequency region of TV IF where the
proposed frequencies are to be located,
television receivers are somewhat more
susceptible to interference than the
spectrum location of the current 46 MHz
cordless telephone operations.
Comments are invited as to whether and
to what extent the proposed 44 MHz
frequencies pose a significantly grater
interference risk to the reception of TV
broadcasting than the 46 MHz
frequencies already used by cordless
telephone.

5. TIA proposed that cordless
telephones be designed to include a
mechanism for automatically
monitoring, and preventing activation
on, frequencies on which co-channel
signals are present. Several parties
expressed concern regarding the cost of
designing cordless telephones that
satisfy this requirement. In its reply
comments, TIA proposed the following
wording for our Rules: Cordless
telephones using these frequencies must
incorporate an automatic channel
selection mechanism which will.
prevent establishment of a link on an
occupied frequency.

6. We believe that cordless telephones
using the proposed frequencies must
employ a mechanism to avoid causing
interference to the PLMRS. We agree
with TIA that manufacturers should be
afforded flexibility in the type of
interference-avoidance mechanisms that
are used. Accordingly, we are proposing
the revised requirement suggested by
TIA. At the same time, we invite
comment as to whether there is a need
for more specific requirements to
protect against Interference to the
PLMRS. We solicit information as to the
cost of implementing this requirement.
We also invite comment as to whether
we should require any specific
information to be filed with applications
for equipment authorization to
demonstrate compliance with this
requirement.

7. The current 47 CFR part 15 rules
assign specific pairs of 46 MHz
frequencies for base units and handsets
for each of the ten cordless telephone

channels. TIA suggests that there should 12. For further information on this
be no pairing of the new frequencies. proceeding contact George Harenberg,
We agree that pairing of frequencies is Technical Standards Branch, Office of
inappropriate in this case. We are, Engineering and Technology, 202-653-
however, proposing to designate the 7314.
lower frequencies at 44 MHz for base
units in order to minimize potential
interference to TV broadcasting. This is 47 CFR Part 15
consistent with the designation of the 46 Radio, Communications Equipment,
MHz frequencies for base units under Telephone.
the current rules.

8. The original rules for cordless 47 CFR Part 90
telephones required each channel to be , Communications equipment, Radio.
centered in a 20 kHz bandwidth. The Federal Communications Commission.
Commission subsequently proposed and W F. Cton,
ultimately amended the rules to permit
manufacturers to place two (or more) Acting Secretary.
signals inside the 20 kHz bandwidth by Amendatory Text
narrowing signals to 10 kHz and A. Title 47 of the Code of Federal
offsetting them from the center of the Regulations, parts 15 and o0 are
channel. We believe that the matter of ropos, to be and as are
channel offsets should be considered proposed to be amended as follows:
concurrently for both the existing and PART 15-RADIO FREQUENCY
proposed cordless telephone channels DEVICES
so that our rules will be consistent.
Accordingly, we invite comment as to 1. The authority citation for part 15
other ways we can provide for future continues to read as follows:
low-cost spectrum-efficient cordless Authority: Sections 4, 302, 303, 304, and
telephone that may seek to use the 307 of the Communications Act of 1934, as
existing and proposed frequencies. In amended, 47 U.S.C. 154, 302, 303, 304, and
particular, we invite comment as to 307.
whether 20 kHz is the appropriate 2. Section 15.233 is amended by
bandwidth for the new frequencies. revising the section heading and

9. The Initial Regulatory Flexibility paragraph (b) to read as follows:
Analysis is contained in the test of the
Notice. , 15.233 Operation within the bands 43.71-

10. Comment Dates. Pursuant to 44.49 mHz, 46.60-46.98 MHz, 48.75-49.51
applicable procedures set forth in 47 Mlz and 49.66-50.0 MHz.
CFR 1.415 and 1.419, interested parties

may file comments on or before (b) An intentional radiator used as
November 8, 1993, and reply comments part of a cordless telephone system shall
on or before November 23, 1993. To file operate centered on one or more of the
formally in this proceeding, you must following frequency pairs, subject to the
file an original and five copies of all following conditions:
comments, reply comments, and (1) Frequencies shall be paired as
supporting comments. If you want each shown below, except that channel
Commissioner to receive a copy of your pairing for channels one through fifteen
comments, you must file an original may be accomplished by pairing any of
plus nine copies. You should send the fifteen base transmitter frequencies
comments and reply comments to Office with any of the fifteen handset
of the Secretary, Federal transmitter frequencies.
Communications Commission, (2) Cordless telephones operating on
Washington, DC 20554. Comments and channels one through fifteen must
reply comments will be available for incorporated an automatic channel
public inspection during normal selection mechanism that will prevent
business hours in the Dockets Reference establishment of a link on an occupied
Room of the Federal Communications frequency.
Commission, 1919 M Street, NW., Handset
Washington, DC 20554. Channel Batransz transmitter

11. Ex Parte Rules-Non-Restricted (MHz)
Proceeding. This is a non-restricted
notice and comment rule making 1 ..................... 43.720 48.760
proceeding. Ex parte presentations are 2 ..................... 43.820 48.860
permitted, except during the Sunshine 3 ..................... 43.840 48.920
Agenda period, provided they are 4 ..................... 43.920 49.012
disclosed as provided in Commission 6 ..................... 43.960 49.080
rules. See generally 47 CFR 1.1202, 7 ..................... 44.120 49.100
1.1203 and 1.1206(a). a ..................... 44.160 49.160
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Base trans- Handset
Channel mitter (MHz) Mrnsizlle'(MHz)

9 ..................... 44.180 49.200
10 .................... 44.200 49.240
11 ..................... 44.320 49.280
12 .................... 44.360 49.360
13 ................... 44.400 49.400
14 .................. 44.460 49.480

44.480 48,50
16 ................... 46.610 49.670
17 ..................... 46.630 49.845
18 46.670 49.860
19 .................... 46.710 49.770
20 ............ .46.730 49.875
21 .......... 46.770 49.830
22 .................... 46.830 49.890
23 ..................... 46.870 49.930
24 46.930 49.990
25 ..................... 46.970 49.970
* * * * *

PART 90-PRIVATE LAND MOBILE
RADIO SERVICES

1. The authority citation for part 90
continues to read as follows:

Authority: Sections 4. 303, and 332, 48
Stat. 1066, 1062, as amended; 47 U.S.C.
Sections 154, 303, iid 332, unless otherwise
note&

2. in § 90.65. the table in paragraph (b)
is amended by revising the fifteen
frequencies set forth below, and a new
paragraph (c)f44) is added, to read as
follows:

§90.65 Petroleum Radio Service.
* * * .* *

(b) Frequencies available.

PETROLEUM RADIO SERVICE
FREQUENCY TABLE

Frequency Class of
station(s) Uriationa

Megahertz:

48.76 ....... do 10,44

48.84.......do ............... 10,44
48.86 ... do......... 10,44

48.92 ........ do .......... 10,44

49.02.. ... o.... .......... 10, 44

49.08 ...... ..... D ............... 10,44
49.10 ...... do ............... 10,44

49.16.... ...... do ............... 10,44

49.20 ....... do ...... 10,44

PETROLEUM RADIO SERVICE
FREQUENCY TABLE--Continued

Frequenyorban Class of U
station(s) Umitations

49.24.......do ...........

49.28 ....... do ...............

49.36 ........ do......

49.40 ....... do ...............

49.46--... do.

49.50 ...... .... O

10, 44

10, 44

10, 44

10, 44

10,44

10, 44

(c) * * *

(44) This frequency Is also used on a
secondary basis for cordless telephones
under part 15 of this chapter.

3. In § 90.67. the table in paragraph (b)
is amended by revising the fifteen
frequencies set forth below, and a new
paragraph (c)(38) is added, to read as
follows:

§90.67 Foreet Products Radio Service.

(b) Frequencies available. * * a

FOREST PRODUCTS RADIO SERVICE
FREQUENCY TABLE

Frequeny class Of triaior band station(s) Umitations

Megahertz:

48.76 . .... do .......... 2,38

48.84 ...... do ........ 2,38
48.86 ...... ............ 2,38

48.92. ......... do ........... 2,38

49.02....... d........do .... 2, 38

49.08......... do........ 2,38

49.10 ...... ...... do ............... 2,38

49.16 ...... ...... do ............. 2,38

49.20 .... ...... .do ............... 2, 38

Megahertz:

43.72 ... do................
43.74 ........ do....-do

43.82 ....... do ..........

43.84 ...... ......do . ..........

4.92.........do ..........

43.96 ..... .... .do ......

44.12 ....... do .......

44.16...... do.......

44.20.....

4,23
4,23

4,23

4,23

5,6,23

5.23

5,23

5, 23
5,23
5, 20,23

44.32 ......... _do ............... 5,23

51301

FOREST PROoUCTS RADIO SERVICE
FREQUENCY TABLE-Continued

Frequency Class of
or band station(s)

49.24 . ..... do ............... 2,38

49.28 ...... .... do .............. 2,38

49.36 ..... .. do .............. 2,38

49.40 ...... .do ........ 38

49.46 ........-do ............... 2, 38

49.50 ....... do .......... 2,38

(c) * * *
{38) This frequency is also used on a

secondary basis for cordless telephones
under part 15 of this chapter.
* * * * •

4. in § 90.89, the table in paragraph (b)
is amended by revising the fifteen
frequencies set forth below, and a new
paragraph (c)(23) is added, to read as
follows:

§90.89 Motor Carrier Radio Service.
* * it * *

fb) Frequencies available.*

MOTOR CARRIER RADIO SERVICE
FREQUENCY TABLE

Frequency Class of
or band station(s) Urltatons
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MOTOR CARRIER RADIO SERVICE agricultural, commercial, and
FREQUENCY TABLE-Continued recreational development. Several of

these plant taxa are also threatened with
Frequency Class of Limitaflons stochastic extinction by virtue of their

or band station(s) small population size and limited
distribution. This proposed rule, if

44.36. ............... 5,6,23 made final, would extend the Act's
protection to these plants. The Service

. . . . . seeks data and comments from the
44.40 ...... ...... do ............... 5, 6, 23 public on this proposed rule.

DATES: Comments from all interested
. . . . . parties must be received by December

44.46 ....... do ........ 1, 23 30, 1993. Public hearing requests must
44.48 ...... ......do ........ 1. 23 be received by November 15, 1993.
. . . . . ADDRESSES: Comments and materials

concerning this proposal should be sent
to Field Supervisor, U.S. Fish and

(c) *Wildlife Service, Carlsbad Field Office,
(23) This frequency is also used on a 2730 Loker Avenue West, Carlsbad,

secondary basis for cordless telephones California 92008. Comments and
under part 15 of this chapter. materials received will be available for
* * * * * public inspection, by ap pointment,
[FR Doc. 93-24090 Filed 9-30-93; 8:45 am] during normal business sours at the
BILLNG CODE P712-O1-i above address.

FOR FURTHER INFORMATION CONTACT: Mr.

Richard Zembal, Deputy Field
DEPARTMENT OF THE INTERIOR Supervisor, at the above address

(telephone 619/431-9440).
rlSn ana WIUlTO berVICS

50 CFR Part 17
RIN 1018--ACOI

Endangered and Threatened Wildlife
and Plants; Proposed Rule for Six
Southern Maritime Chaparral Plant
Taxa From Coastal Southern California
and Northwestern Baja California,
Mexico
AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Proposed rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) proposes endangered
status pursuant to the Endangered
Species Act of 1973, as amended (Act),
for four plants (Arctostaphylos
glandulosa ssp. crassifolia (Del Mar
manzanita), Baccharis vanessae
(Encinitas baccharis), Chorizanthe
orcuttiana (Orcutt's spineflower), and
Dudleya blochmaniae sap. brevifolia
(short-leaved dudleya)) and threatened
status for two plants (Corethrogyne
filaginifolia var. linifolia (Del Mar sand
aster) and Verbesina dissita (big-leaved
crown-beard)). The six taxa occur
mostly on private lands in coastal
Orange and San Diego Counties,
California; two taxa extend south into
northwestern Baja California, Mexico.
These six taxa are threatened by one or
more of the following: Trampling by
farm workers or recreational activities;
fuel modification; competition from
alien plant species; and habitat
destruction due to residential,

SUPPLEMENTARY INFORMATION:

Background
Three of the six plant taxa

(Chorizanthe orcuttiana, Corethrogyne
filaginifolia var. linifolia, and Dudleya
blochmaniae ssp. brevifolia) are
primarily restricted to weathered
sandstone bluffs in association with or
in microhabitats within southern
maritime chaparral. These three species
are endemic to south-central and
southern coastal San Diego County,
California. A fourth taxon
(Arctostaphylos glandulosa ssp.
crassifolia) is also primarily associated
with southern maritime chaparral in
San Diego County, California; it also
occurs in disjunct populations in
northwestern Baja California, Mexico, at
least as far south as Mesa el Descanseo,
50 kilometers (kin) (31 miles) north of
Ensenada.

Southern maritime chaparral (Holland
1986) is a low, fairly open chaparral
typically dominated by Arctostaphylos
glandulosa ssp. crassifolia, Ceanothus
verrucosus (wart-stemmed ceanothus),
Xylococcus bicolor (mission manzanita),
Quercus dumosa (Nuttall's scrub oak),
Cneoridium dumosum (bush rue),
Rhamnus crocea (red berry),
Dendromecon rigida (bush poppy), and
Yucca schidigera (Mojave yucca).
Southern maritime chaparral is a plant
association that occurs only in coastal
southern California along the immediate
coast of San Diego and Orange Counties
and northwestern Baja California,
Mexico. The distribution of southern

maritime chaparral in Orange County is
disjunct and the species composition is
slightly different from that found in San
Diego County and Mexico (Gray and
Bramlet 1992).

Two of the subject taxa are frequently
associated with southern maritime
chaparral but extend into other plant
communities. Verbesina dissita is
restricted to rugged coastal canyons in
association with San Onofre breccia-
derived soils in the southern maritime
chaparral of southern Orange County,
California. This taxon also occurs in
limited numbers in Venturan-Diegan
transitional coastal sage scrub (Gray and
Bramlet 1992) and southern mixed
chaparral (Holland 1986). Verbesina
dissita occurs disjunctly in similar
vegetation associations from Punta
Descanso south to San Telmo in
northwestern Baja California, Mexico.
Baccharis vanessae occurs in southern
maritime chaparral in the vicinity of
Encinitas, central San Diego County,
California, and extends inland to Mount
Woodson and Poway where It is
associated with dense southern mixed
chaparral. One population of this plant
occurs in the Santa Margarita Mountains
of northern San Diego County. Five of
the six taxa are found below 250 meters
(m) (820 feet (fit)) in elevation in the
United States. Arctostaphylos
glandulosa ssp. crassifolia reaches 730
m (2,395 ft) elevation in Baja California,
Mexico. Baccharis vanessae Is known to
occur at 880 m (2,887 ft) in elevation on
Mount Woodson.

It has been estimated that
approximately 900 acres of southern
maritinlie chaparral occurred historically
in Orange County (Roberts 1992b),
while about 21,000 acres of southern
maritime chaparral occurred historically
in San Diego County (Oberbauer and
Vanderwier 1991). Currently, there are
an estimated 600 acres of southern
maritime chaparral in Orange County
(Roberts 1992b) and 2,530 acres in San
Diego County (Oberbauer and
Vanderwier 1991). This represents an 85
percent decline in southern California
that is largely due to agricultural
conversion and urbanization. Much of
the remaining 15 percent of the United
States portion of southern maritime
chaparral is located on Carmel
Mountain in San Diego County. The
distribution of southern maritime
chaparral and related associations have
also declined significantly in Baja
California, Mexico, for many of the same
reasons.

The natural plant communities of
coastal Orange and San Diego Counties
have undergone significant changes
resulting from both human-caused
activities and natural occurrences. The
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rapid urbanization of southern Orange
County and south-central San Diego
County have already eliminated a
significant portion of the southern
maritime chaparral and some of the
populations of the proposed plant taxa.
Remaining southern maritime chaparral
and populations of the proposed taxa
have been subjected to a considerable
'degree of fragmentation.

Although five of the proposed plant
taxa are largely restricted to the United
States, 85 percent of the known
populations of Verbesina dissita are

own from northwestern Baja
California, Mexico. Although the status
of this species and its habitat in Mexico
is not as well documented, over 20
percent of the known populations have
been eliminated and at least another 20
percent of the populations are under
immediate threat. Agricultural
conversion, resort and residential
development, and wide fuel breaks and
slash and burn practices have already
affected and continue to contribute to
the decline of V. dissita in Mexico
(California Department of Fish and
Game (CDFG) 1990).

Fire also plays an important role in
determining southern California plant
community distribution and
composition. With the advent of
widespread urbanization, the disruption
in natural fire cycles potentially
threatens the six plant taxa proposed
here for listing.

Discussion of the Six Species Proposed
for Listing

Arctostaphylos glandulosa (Eastwood
manzanita) is a relatively open, smooth,
dark red-barked shrub characterized by
a basal burl and scarcely foliaceous
bracts that are shorter than the hairy
pedicels (flower-stalks). Arctostaphylos
glandulosa ssp. crassifolia (Del Mar
manzanita), a member of the heath
family (Ericaceae), Was first described
by Willis Jepson in 1922 (epson 1922)
based on a specimen collected by Jepson
in Del Mar. Arctostaphylos glandulosa
ssp. crassifolia is an erect shrub,
generally 1 to 1.2 m (3.3 to 4 ft) tall, but
occasionally higher. Arctostaphylos
glandulosa ssp. crassifolia is
distinguished from other varieties of A.
glandulosa by having dark gray-green
leaves that are glabrate above and
tomentulose beneath. The branchlets are
non-glandular, tomentulose, and
sometimes with scattered long hairs.

In 1925, Jepson placed Del Mar
manzanita under the name
Arctostaphylos tomentosa var.
crassifolia (epson 1925). This name was
used by McMinn (1939), who stated that
Del Mar manzanita "seems very closely
related to A. glandulosa var.

cushingiana but the more truncate leaf-
bases, the usually more tomentulose
lower leaf-surfaces, and distribution
seem sufficient to maintain it as a
variety of A. tomentosa." J.E. Adams in
his 1940 treatment of the genus
Arctostaphylos returned var. crassifolia
to Arctostaphylos glandulosa as in
Jepson's original treatment (Knight
1985).

In 1968, Philip V. Wells declared that
"foither morphological variants of the
A. glandulosa complex have largely
allopatric geographic distributions and
are recognized as subspecies" (Wells
1968). Accordingly, Wells applied the
name Arctostaphylos glandulosa ssp.
crassifolia to the Del Mar manzanita.
Subsequent taxonomic review (Munz
1959, Munz 1974, Beauchamp 1986)
have preferred this treatment. In 1985,
Walter Knight summarized the
taxonomic history of the Del Mar
manzanita (Knight 1985) and eame to
the conclusion that the subspecies
should not be recognized. Knight (1985).
stated that the Del Mar manzanita was
a product of hybridization between
Arctostaphylos glandulosa and other
Arctostaphylos species in the area.
Knight's treatment was countered 2
years later by Philip Wells (Wells 1987)
who continued to recognize Del Mar
manzanita as a subspecies, and refuted
portions of Knight's arguments for not
recognizing the subtaxon. Wells is
considered the leading authority on the
genus Arctostaphylos and his treatment
of this taxon has been widely accepted
by others; therefore, the Service accepts
Wells' subspecific treatment of this
taxon.

Arctostaphylos glandulosa ssp.
crassifolia Is restricted to sandstone
terraces and bluffs from Carlsbad south
to Torrey Pines State Park extending
inland to Rancho Santa Fe and Carmel
Mountain in San Diego County,
California. An additional population has
been reported just south of the San
Dieguito River southwest of Lake
Hodges. This species has also been
reported from five localities in
northwestern Baja California, Mexico,
from just east of Tijuana along the
United States border, to Cerro el Coronel
land Mesa Descanseo 50 kin (31 miles)
north of Ensenada. The most recent
collection in the San Diego Natural
History Museum was taken by Reid
Moran in 1982.

Thomas Huffman (Roberts 1992a)
reported on the locations of nearly
14,000 individuals of Arctostaphylos
glandulosa ssp. crassifolia in 1980
distributed over 20 population centers.
Several other populations have been
identified since 1980, but these add
fewer than 1,000 individuals to the total

known number in San Diego County. A
significant number of these populations
have been severely impacted over the
last 12 years. For example, in 1987, one
population of nearly 500 individuals
and its southern maritime chaparral
habitat was cleared and converted to
agriculture. The cultivation was active
for one season and has not been
continued (Thomas Oberbauer, Planner,
County of San Diego, pers. comm.,
1992). Currently, fewer than 8,000
individuals, scattered roughly
throughout the historic distribution of
the species in San Diego County, are
known to be extant. The number of
individuals in Baja California, Mexico,
is not known but is likely to be smaller
than in the United States based on the
limited availability of habitat.

Four populations totaling some 3,000
individuals in the vicinity of Miramar
Reservoir have been attributed to
Arctostaphylos glandulosa ssp.
crassifolia, but Wells (pers. comm.,
1992) maintains that these plants are not
representative of the subspecies. If these
populations should prove to be
representative of the subspecies, nearly
50 percent of the individuals. known in
1980 were eliminated by the Scripps
Ranch project between 1989 and 1992.

Baccharis vonessae (Encinitas
baccharis) was discovered by Mitchel
Beauchamp in October 1976 in southern
maritime chaparral on Eocene
sandstones along the north side of
Encinitas Boulevard in Encinitas. The
species was described in 1980 by
Beauchamp (Beauchamp 1980).

Bacchans vanessae, a member of the
aster family (Asteraceae), is a dioecious
broom-like shrub, 0.5 to 1.3 m (1.6 to 4.3
ft) tall. This taxon is distinguished from
other members of the genus Baccharis
by its filiform leaves and delicate
phyllaries, which are reflexed at
maturity.

As currently understood, the
historical distribution of this species
included 18 natural populations
scattered from Devils Canyon, San
Mateo Wilderness of northern San Diego
County, south to Encinitas east through
the Del Dios highlands and Lake Hodges
area to Mount Woodson and south to
Poway and Los Penasquitos Canyon in
San Diego County, California. Twelve of
these populations are still extant and
contain approximately 2,000
individuals (CDFG 1992). Four of these
populations contain fewer than six
individuals. A single transplanted
population of 34 individuals was
establishedin San Dieguito Park;
however, this population has not
persisted (Hall 1986).

Chorizanthe orcuttiana (Orcutt's
spine-flower) was first described by
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Charles Parry in 1884 (Parry 1884) based
on a specimen collected by Charles R.
Orcutt in the same year at Point Loma,
San Diego County. Chorizanthe
orcuttiana, a low, yellow-flowered
annual of the buckwheat family
(Polygonaceae), is restricted to sandy
soils. It is distinguished from other
members of the genus Chorizanthe by
its prostrate form, campanulate 3-
toothed involucre, and uncinate
(hooked near tip) involucral awns
(Reveal 1989).

Historically, Chorizanthe orcuttiana
is known from 10 separate occurrences
in San Diego County from Point Loma
near San Diego, Del Mar, Kearney Mesa,
and Encinitas (CDFG 1992). Only two
populations have been seen in recent
years. L. Allen reported 50 to 100
individuals at Torrey Pines State Park in
1987 (CDFG 1992). However, this
population has not been relocated in the
last several years possibly due to a
changing composition of plant species
and density as a result of a 1984burn.
The only population currently known to
support this species is at Oak Crest Park
in Encinitas. This population numbers
nearly 1,500 individuals over a
relatively small area (about 4 square
meters). The number of individuals
varies widely from year to year because
success of germination is highly
dependent on such factors as rainfall,
which can be significantly different one
year to the next in southern California.

Corethrogyne filaginifolia var. linifolia
(Del Mar sand aster) was first described
by Harvey M. Hall in 1907 based on a
specimen collected by Kathrine
Brandegee in 1906 (Hall 1907).
Corethrogyne filaginifolia var. linifolia,
a member of the aster family
(Asteraceae), is an erect, divaricately
branched perennial, 4.5 to 5 decimeters
(dm) (18 to 20 inches) tall with violet
ray flowers and yellow disk flowers.
Hall (1907) differentiated this subtaxon
from other subtaxa by the narrow form
of the leaf and the persistent tomentum
about the involucre, branches, and
leaves. Corethrogyne filaginifolia var.
linifolia also lacks a conspicuously
glandular involucre.

Roxanna Ferris elevated the Del Mar
sand aster to the rank of species and
applied the name Corethrogyne linifolia
(Ferris 1958). This treatment was
recognized by Abrams and Ferris (1960)
and Munz (1968), but later publications
(Munz 1974, Beauchamp 1986) returned
to Hall's original treatment.

Corethrogyne filaginifolia var, linifolia
is known from a relatively limited area
in San Diego County from Batiquitos
Lagoon in Carlsbad south to Del Mar
Mesa, Carmel Mountain, and Torrey
Pines State Park. The majority of the

populations are within 4.8 km (3 miles)
of the coast, but populations extend up
to 8.0 km (5 miles) inland near Del Mar.
Historically, this species was known
from at least 17 populations. Thirteen of
these populations are extant. Six of
these populations are relatively large,
while the others are smaller and
considerably fragmented (Hogan 1990).
One of these populations just north of
the University of California at San Diego
was largely eliminated in November
1992 by grading in conjunction with the
widening of John Hopkins Road. It has
been estimated that at least 20,000
individuals exist (Jim Dice, California
Department of Transportation
(CALTRANS), pers. comm., 1992).
Corethrogyne filaginifolia var. linifolia
has a preference for sandy locations.

The type specimen for short-leaved
dudleya was collected by Reid Moran at
Torrey Pines in 1949. The taxon was
found growing amongst reddish-brown
iron concretions along the reddish
sandstones capping the Linda Vista
Terrace. In 1950, Moran applied the
name Hasseanthus blochmaniae ssp.
brevifolius (Moran 1950) to this taxon.
The first collection of short-leaved
dudleya was actually made by Frank W.
Peirson at Torrey Pines in 1922.
However, this specimen was annotated
by Willis Jepson as a new species of
Sedum. Reid Moran was unaware of the
Peirson specimen as late as 1945 when
he published a treatment on
Hasseanthus blochmaniae (Moran
1950). In an unpublished thesis at the
University of California at Berkeley,
Moran proposed the new combination
Dudleya blochmaniae ssp. brevifolia
(Moran 1951). This treatment was
supported by comparisons made in
chromosome structure and in a general
discussion of the relationships between
Hasseanthus, Styophyllum, and
Dudleya in a publication 2 years later
when Moran suggested that
Hasseanthus represented a specialized
form of dudleya and not a distinct genus
(Uhl and Moran 1953). In 1975, Moran
altered his concept and elevated the
rank of short-leaved dudleya to a full
species (Moran 1975), applying the
name Dudleya brevifolia. Recent authors
(Munz 1974, Bartel 1993) have retained
the subspecific treatment Dudleya
blochmaniae ssp. brevifolia.

Dudleya blochmaniae ssp. brevifolia,
a member of the stonecrop family
(Crassulaceae), is a low growing, white-
flowered, ephemeral succulent. A longer
and more s ender corm, shorter rosette
leaves, subglobular as compared to
oblong blades, and shorter, relatively
broader cauline leaves serve to separate
D. blochmaniae ssp. brevifolia from
other similar taxa. Dudleya blochmaniae

ssp. brevifolia is unique in the
California flora. In its young stages, it is
a cryptic mimic that is difficult to
distinguish from the surrounding iron
concretions. The species is restricted to
nearly barren Torrey sandstone bluffs.

Dudleya blochmaniae ssp. brevifolia
is currently restricted to six populations
in the vicinity of La Jolla and Del Mar
in San Diego County, California. Two
populations are located on Torrey Pines
State Park. Others are in Del Mar, La
Jolla, and on Carmel Mountain. Two
additional populations from Del Mar
and the Soledad Canyon area have been
eliminated due to commercial and
residential development. Most of these
populations have been reported as
containing fewer than 100 individuals.

Verbesina dissita (big-leaved crown-
board) was first described by A. Gray in
1885 (Gray 1885) based on a collection
made by Charles Orcutt at Ensenada,
Baja California, Mexico, in September
1884. The taxon apparently was first
collected in the United States at Arch
Beach in South Laguna, Orange County,
in 1903 by Mrs. M. F. Bradshaw (Hall
1907).

Verbesina dissita, a member of the
aster family (Asteraceae), is a low
growing, semi-woody perennial shrub
with bright yellow flowers. This taxon
grows from 0.5 to 1.0 m (1.6 to 3.3 ft)
tall and has distinctive scabrid leaves.
Verbesina dissita is distinguished from
other members of the genus Verbesina
in California and Baja California,
Mexico, by the naked achenes and broad
involucre.

Verbesina dissita is found on rugged
hillsides in dense maritime chaparral
from Laguna Beach in Orange County
south to the San Talmo area east of Cabo
Colnett in Baja California, Mexico. In
California, it is known from two
population centers less than 3.2 kn (2
miles) apart. Because of the habit and
preference for an understory location
displayed by this taxon, population size
is difficult to estimate. The U.S.
populations have been estimated to be
several, thousand plants (Marsh 1992,
CDFG 1992). Historically, this taxon has
been recorded from 23 separate
locations in Mexico. Of the Mexican
localities, over 20 percent, all north of
Punta Santo Tomas, have been
eliminated.

Previous Federal Action
Action by the Federal government on

three of the six plants began as a result
of section 12 of the Endangered Species
Act of 1973. Section 12 directed the
Secretary of the Smithsonian Institution
to prepare a report on those plants
considered to be threatened or extinct.
This report was designated as House
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Document No. 94-51. The report was
presented to Congress on January 9,
1975, and included Arctostaphylos
glandulosa ssp. crassifolia and
Chorizanthe orcuttiana as endangered
and Dudleya blochmaniae ssp.
brevifolia as threatened. The Service
published a notice in the July 1, 1975,
Federal Register (40 FR 27823) of its
acceptance of the report of the
Smithsonian Institution as a petition
within the context of section 4(c)(2)
(petition provisions are now found in
section 4(b)(3) of the Act) and its
intention thereby to review the status of
the plant taxa named therein. On June
16, 1976, the Service published a
proposal in the Federal Register (42 FR
24523) to determine approximately
1,700 vascular plants to be endangered
species pursuant to section 4 of the Act.
Chorizanthe orcuttiana, Dudleya
blochmaniae ssp. brevifolia, and
Arctostaphylos glandulosa ssp.
crassifolia were included in the June 16,
1976, Federal Register notice.

General comments received in
response to the 1976 proposal were
summarized in an April 26. 1978,
Federal Register publication (43 FR
17909). The Endangered Species Act
Amendments of 1978 required that all
proposals already over 2 years old be
withdrawn. A 1-year grace period was
given to those proposals already more
than 2 years old. In the December 10,
1979, Federal Register (44 FR 70796),
the Service published a notice of
withdrawal of the portion of the June
16, 1976, proposal that had not been
made final, along with four other
proposals that had expired.

The Service published an updated
notice of review of plants on December
15, 1980 (45 FR 82480). This notice
included Dudleya blochmaniae ssp.
brevifolia, Baccharis vanessae, and
Chorizanthe orcuttiana as Category 1
taxa. Category I taxa are those taxa for
which substantial information on
biological vulnerability and threats is
available to support preparation of
listing proposals. Corethrogyne
filaginifolia var. inifolia was included
as a Category 2 taxon. Category 2
candidates are taxa for which data in the
Service's possession indicate listing is
possibly appropriate but for which
substantial information on biological
vulnerability and threats is not currently
known or on file to support proposed
rules. On November 28, 1983, the
Service published In the Federal
Register a supplement to the Notice of
Review (48 FR 53840), in which
Baccharis vanessae and Chorizanthe
orcuttiana were reclassified from
Category I to Category 2. Arctostaphylos
glandulosa ssp. crassifolia was not

included in either the 1980 or the 1983
notice.
. The plant notice was again revised on
September 27, 1985 (50 FR 39526), and
Arctostaphylos glandulosa ssp.
crassifolia was included in Category 3B.
Category 3B taxa are those which on the
basis of current taxonomic
understanding, do not represent distinct
taxa meeting the Act's definition of
"species." This change apparently
reflected the concept as presented by
Walter Knight (Knight 1985). The
taxonomy of A. glandulosa ssp.
crassifolia was subsequently
reevaluated, and the plant was included
in Category 2 in the February 21, 1990,
Plant Notice of Review (55 FR 6184),
based on the work of Phillip Wells
(Wells 1987). Based on additional
information on threats and
vulnerability, the Service has elevated
this plant to Category 1. In the February
21, 1990, notice, Baccharis vanessae
and Chorizanthe orcuttiana were
reevaluated and included as Category 1
taxa, based on information contained in
status reports prepared in conjunction
with State listing. The 1990 notice
included Chorizanthe orcuttiana as a
Category 1* candidate, indicating this
species was possibly extinct.

Section 4(b3)(B) of the Act requires
the Secretary to make certain findings
on pending petitions within 12 months
of their receipt. Section 2(b)(1) of the
1982 amendments further requires that
all petitions pending on October 13,
1982, be treated as having been newly
submitted on that date. This was the
case for Arctostaphylos glandulosa ssp.
crassifolia, Dudleya blochmaniae ssp.
brevifolia, and Chorizanthe orcuttiana
because the 1975 Smithsonian report
had been accepted as a petition. On
October 13, 1983, the Service found that
the petitioned listing of these species
was warranted but precluded by other
pending listing actions of higher priority
pursuant to section 4(b)(3)(B)(iii) of the
Act. Notification of this finding was
published in the Federal Register on
January 20, 1984 (49 FR 2485). Such a
finding requires the petition to be
recycled, pursuant to section
4(b)(3)(C)(i) of the Act. The finding was
reviewed in October of 1984, 1985,
1986, 1987, 1988, 1989, 1990, 1991, and
1992. Publication of this proposal
constitutes the warranted finding for
these species.

On December 14, 1990, the Service
received a petition dated December 5,
1990, from Mr. David Hogan of the San
Diego Biodiversity Project, to list
Dudleya blochmaniae ssp. brevifolia
and Baccharis vanessae as endangered
species. On January 7, 1991, the Service
received another petition from Mr.

Hogan, dated December 30, 1990, which
requested the Service to list
Corethrogyne filaginifolia var. Iinifolia
as an endangered species. Both petitions
also requested the designation of critical
habitat.

One of these species (Dudleya
blochmaniae ssp. brevifolia) was
included in the Smithsonian
Institution's Report of 1975 that had
been accepted as a petition. The Service
therefore regarded Mr. Hogan's petition
to list Dudleya blochmaniae ssp.
brevifolia as a second petition. The
Service evaluated the petitioner's
.requested action for the remaining two
plant species and published a g0-day
finding on August 30, 1991 (56 FR
42968) that substantial information
existed indicating that the requested
actions concerning Baccharis vanessae
and Corethrogynefilaginifolia var.
linifolia may be warranted. Information
regarding the distribution and threats to
these species have been further
reviewed, resulting in the elevation of
Corethrogdne fflaginifolia var. linifolia
to Category 1. Publication of this
proposal constitutes the warranted

nding for these two species.
Verbesina dissita has never appeared

in any notice of review, and, therefore,
no previous Federal action has taken
place regarding this species. However,
the Service received recommendations
from a number of parties, based on
information contained in the petition to
State-list the species (Connie
Rutherford, U.S. Fish and Wildlife
Service, pers. comm., 1992), which has
resulted in its designation as a Category
1 species. The Service finds that the
threats to this species in both the United
States and Mexico warrants listing as
threatened at this time.

Summary of Factors Affecting the
Species

Section 4 of the Endangered Species
Act (16 U.S.C. 1533) and regulations (50
CFR part 424) promulgated to
implement the listing provisions of the
Act set forth the procedures for adding
species to the Federal Lists. A species
may be determined to be an endangered
or threatened species due to one or more
of the five factors described in section
4(a)(1). The threats facing these six taxa
are summarized in Table 1. These
factors and their application to
Arctostaphylos glandulosa Eastw. ssp.
crassifolia (Jeps.) Wells (Del Mar
manzanita), Baccharis vanessae
Beauchamp (Encinitas baccharis),
Chorizanthe orcuttiana Parry (Orcutt's
spineflower), Corethrogyne filaginifolia
(H. & A.) Nutt. var. linifolia Hall (Del
Mar sand aster), Dudleya blochmaniae
ssp. brevifolia Moran (short-leaved

51305
I 

I



Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Proposed Rules

dudleya), and Verbesina dissita Gray

(big-leaved crown-beard) are as follows:

TABLE 1 .-- SUMMARY OF THREATS

Tramping Allen plants ORV activity Fire control Develop. aC- nmted
________ ________________ tvity jnumbers

Arctostaphylos glandulosa ssp. crassifolia ............ ............................. X X ....................
Bacchans v..ss. ..................................... . ............... .................... X
Chorizanthe orcuttaa ................................................... X X ....... .................... X X
Corehogyne flaglnlfoga var. Inioa ............................ X X X ................... X .
Dudleya blochmanlae ssp. brevilolia ................ X ................. X ............ ; ....... X X
Verbesina dlss/ta ............................................................ ...................... .................... . .................. X X ..............

A. The present or tOreatened
destruction, modification, or
curtailment of its habitat or range.

Three of the six taxa proposed herein
(Chorizanthe orcuttiana, Corethrogyne
filaginifolia var. linifolia, and Dudleya
blochmaniae ssp. brevifolia) are
restricted to the south-central coast of
San Diego County, California. One taxon
(Baccharis vanessae) extends inland 32
km (20 miles), and north to the Santa
Margarita Mountains of northern San
Diego County. One taxon
(Arctostaphylos glandulosa ssp.
crassifolia) extends from the south-
central coast of San Diego County south
into northwestern Baja California,
Mexico, and one taxon (Verbesina
dissita) occurs in two disjunct
populations, one in coastal southern
Orange County and one along the coast
in northwestern Baja California, Mexico.
The imminent threat facing all six taxa
and their associated habitats is the
ongoing and future destruction and
adverse modification of habitat by one
or more of the following: urban
development, agricultural development,
recreational activities, trampling, and
fuel modification activities.

Arctostaphylos glandulosa ssp.
crassifolia (Del Mar manzanita) is
restricted to sandstone-derived soils
along the south-central coast of San
Diego County, extending south to Mesa
el Descanseo 50 km (31 miles) north of
Ensenada, Baja California, Mexico. This
taxon is restricted almost exclusively to
southern maritime chaparral and is
considered an indicator taxon for the
community. Published estimates
indicate that 87 percent of southern
maritime chaparral vegetation in San
Diego County has been lost as a result
of urban and agricultural development
(Oberbauer and Vanderwier 1991).
Between 1980 and 1990, the population
of San Diego County increased by more
than 600,000 people. Most of this
increase occurred on or near the coast
at sites historically occupied, in part, by
southern maritime chaparral.

Approximately 600 acres of southern
maritime chaparral is currently
approved or proposed for development
in San Diego County (Roberts 1992a).
This represents approximately 25
percent of the remaining habitat. Less
than 30 percent of the remaining
southern maritime chaparral is
preserved in parks with long-term
management for conservation, such as
Torrey Pines State Park. Although the
exact acreage of potential loss of
southern maritime chaparral due to
approved or proposed development is
not known to the Service, four approved
or proposed projects in Carlsbad,
Encinitas, and on Carmel Mountain
alone could eliminate 25 percent of the
remaining southern maritime chaparral
in San Diego County (Carrie Phillips,
U.S. Fish and Wildlife Service, pers.
comm., 1992).

Tom Huffman estimated in 1980 that
Arctostaphylos glandulosa ssp.
crassifolia occurred in over 290
subpopulations within 20 major
population centers containing over
14,000 individuals (Roberts 1992a). By
1992, over 120 of the 290
subpopulations, I major population
center, and nearly 8,000 individuals
identified by Huffman had been
eliminated by development. Over 40
percent of the remaining subpopulations
and nearly 40 percent of the remaining
individuals, including recently
discovered populations, will be
eliminated by proposed and approved
projects in Carlsbad, Encinitas, Carmel
Valley, and the Carmel Highlands
(Roberts 1992a).

Populations of Arctostaphylos
glandulosa ssp. crassifolia are also at
risk from unauthorized land clearings or
agricultural conversions. An
unpublished study by the Service, dated
June 1992, identified nearly 1,300 acres
of unauthorized or possible land
clearing activities in San Diego County
between August 1991 and May 1992.
These clearings, in part, included
southern maritime chaparral.

The status of Arctostaphylos
glandulosa ssp. crassifolia and its

abitat in extreme northwestern Baja
California, Mexico, are not well
documented. However, this species only
extends some 40 km (25 miles) south of
the U.S. border. This region represents
one of the most severely impacted areas
in Baja Californis, and many of the same
factors (urban and agricultural
development) that have affected the
status of this taxon in the United States
are also clearly having an impact south
of the border.

Chorizanthe orcuttiana (Orcutt's
spineflower) is restricted to exposed
sandy soils at two sites in coastal south-
central San Diego County. One site,
located at Torrey Pines State Park, is
protected. However, this population has
not been seen since 1987 despite
repeated searches (Hogan, San Diego
Biodiversity Project, pers. comm., 1992).
The only currently known population is
within Oakcrest Park in Encinitas, and
this population is threatened by
proposed construction of recreational
acilities (see Factor D). This reduction
of habitat will likely have significant
impacts on the long-term viability of the
existing C. orcuttiana population and
the remaining southern maritime
chaparral in the park.

Dudleya blochmaniae ssp. brevifolia
(short-leaved dudleya) is also known
from an extremely limited number of
populations. The five remaining
populations are restricted to sandy
pockets on outcrops of Lindavista
sandstone. One population is newly
discovered, and threats have not yet
been analyzed for it. The largest
population, at Carmel Mountain,
consists of several subpopulations that
are threatened by residential
development, fire breaks, off-road
vehicle activity, and foot traffic (Hogan
1991). Dudleya blochmaniae ssp.
brevifolia occurs in openings of
southern maritime chaparral. Published
estimates indicate that 87 percent of
southern maritime chaparral vegetation
in San Diego County has been lost as a
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result of urban and agricultural
development (Oberbauer and
Vanderwier 1991).

Bacchars vanessae (Encinitas
baccharis) is associated with dense
mixed chaparral and southern maritime

- chaparral. Fourteen populations
currently exist. Seven of the remaining
14 populations are threatened by
development projects. Five populations
are in the Del Dios Highlands within the
Rancho Cielo project area. Three of
these are threatened by urban
development and a goll course.
Grubbing and clearing in 1991 and
1992. in combination with a serious fire
in September 1990, may already have
eliminated some of these plants. The
Rancho Clo project was approved In
1981, 6 years before the spades was
decilred endangered by the State of
California. Even though this project has
not yet been constructed, the county of
San Diego has not required additional
surveys or modifications to existing
plans based on the listing status of
Encinitas baccharis. Two other
populations of this taxon near Lake
Hodges have been identified as
threatened by development proposals
(CDFG 1992). Although a population
near Black Mountain was left in open
space after the construction of a
residential development, no species-
specific management plan exists.

Corethrogynefllaginifolia ssp.
linifolia (Del Mar sand aster) is
restricted to the south-central coast of
San Diego County between Batiquitos
Lagoon in Carlsbad south to Del Mar
Mesa, Torrey Pines State Park, and
Carmel Mountain. The species Is closely
associated with southern maritime
chaparraL preferring openings and
sandy terraces over dense brush. This
taxon is able to withstand some
disturbance and has reestablished
populations along road cuts and railroad
right-of-ways. However, the long-term
viability of these colonizers has not
been demonstrated, and many of these
populations are subject to periodic road-
side maintenance and clearing
activities.

A considerable portion of the historic
range of Corethrogyne filaginifolia ssp.
linifolia has been eliminated by urban
development within the cities of
Carlsbad, Encinitas, and Del Mar, and
elsewhere within northern San Diego
County. Remaining populations have
been subject to fragmentation and
isolation in these areas. Historic
populations in Encinitas have been
greatly reduced. Relics of larger
historical populations occur along Via
Cantebria Road and in Oakcrest Park.
The Via Cantebria Road stand occurs in
a small fragment of southern maritime

chaparral along the roadside curb.
Potential habitat in the Green Valley
area just southeast of Batiquitos Lagoon
is threatened by two proposed
developments (Arroyo La Costa and
Home Depot). Large populations of C.
filaginifolia ssp. linifolia are found on
Carmel Mountain along with the largest
stand of southern maritime chaparral
(Hogan 1991). The southern maritime
chaparral and at least seven
subpopulations of C. filaginifolia sap.
linifolia on Carmel Mountain are
threatened by proposed development
(Hogan 1991).

In the United States, Verbesina dissita
(big-leaved crown- beard) is restricted to
rugged coastal hillsides and canyons in
southern maritime chaparral and, to a
lesser extent, coastal sage scrub and
mixed chaparral, along a 3.2-km stretch
(2-mile stretch) of coastline in Laguna
Beach, Orange County. Although
portions of its distribution extend into
Aliso-Woods Regional Park, the majority
of the populations are on private land.
These populations are threatened by
residential development and fuel
modification activities (CDFG 1992).

Small-scale housing projects continue
to incrementally impact the main
Laguna Beach population. At least four
new residences were built directly on
Verbesina dissito after State listing as a
threatened species in 1989. Although
the individual houses eliminated a
relatively small number of individuals,
local ordinances require the creation of
a fuel modification zone up to 46 m (150
ft) from the residence. Over 20 percent
of V. dissita occurrences are within 46
m (150 ft) of residential development. If
these ordinances are fully Implemented,
a significant portion of this species in
the United States would be eliminated.
In 1984, a fuel break was cut through
one population on Temple Hill. The
species normally persists in relatively
dense brush, although it is known to'
respond favorably to some clearing and
fires. The plants in the fuel break began
to decline after 4 years. The City of
Laguna Beach used goats to clear fuel
breaks in 1991 over objections by
citizens concerned that the goats could
potentially consume rare plant species
(Dr. Peter Bowler, University of
California, Irvine, pars. comm., 1992).
The City of La Beach has indicated
that many neglected areas containing
dense brush adjacent to residential
development will be cleared (Laguna
Beach Fire Department, pars. comm.,
1991). These areas are, in part, occupied
by V, dissita. One development
completed in 1989 has placed irrigation
and hydromulching over one
population. V. dissita is not expected to
persist with overwatering and

competition from Atriplex semibaccata
(Australian saltbush).

Approximately 900 acres of southern
maritime chaparral occurred historically
in Orange County (Roberts 1992b). One
third of that has been eliminated
through urban development. The
remaining habitat is relatively
contiguous; however, several proposed
developments would reduce and further
fragment this rare vegetation
association. Only 20 percent of the
habitat is preserved (i.e., in Aliso-
Woods Canyon Regional Park).

The majority of Verbesina dissita
populations occur south of the United
States-Mexico border in coastal,
northwestern Baja California, Mexico,
where it occurs in similar vegetation
associations as found in Laguna Beach,
California. The status of V. dissita and
its habitat in Mexico are not well
documented. According to one
prominent researcher, the distribution
of this species in Mexico is spotty (Reid
Moran, California Academy of Sciences,
pars. comm., 1992). Over 20 populations
are known between Punta Descanseo
and San Telmo near Cabo Colonet
(Roberts 1988). A survey of historic
localities in 1988 between Punta el
Descanseo and Punta Santo Tomas
determined that over 25 percent of these
localities had been urbanized or
converted to agriculture. Four separate
localities are known from Punta Bunda
just south of Ensenada. Changes in land
use from relatively pristine conditions
in 1987 to extensive grubbing and
clearing in addition to rural
condominium development in 1990 are
threatening three of the four known
populations on Punta Banda (Roberts,
memo to files, June 23, 1992). Clearly,
many of the same factors threatening the
species in the United States (urban and
agricultural development) are
threatening this species south of the
border.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes.

Some taxa have become vulnerable to
collecting by curiosity seekers as a
result of increased publicity following
publication of a listing proposal The
limited population size of and relatively
easy access for two of the -species
(Chorizoanthe orcuttiana and Dudleya
blochmaniae sp. brevifohia) could
render them vulnerable to collecting
following publication of the listing
proposal

C. Disease or Predation.
Disease Is not known to be a factor for

any of the taxa. Insect predation of the
six taxa is not well understood;
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however, swollen galls on the stems of
Baccharis vanessoe indicate parasitism
by a lepidopteran (Beauchamp 1980).
D. The Inadequacy of Existing
Regulatory Mechanisms.

Existing regulatory mechanisms are
not sufficient to protect southern
maritime chaparral or reduce the losses
of Arctostaphylos glandulosa ssp.
crassifolia, Baccharis vanessae,
Chorizanthe orcuttiana, Corethrogyne
filaginifolia var. linifolia, Dudleya
blochmaniae ssp. brevifolia, and
Verbesina dissita.

Under the Native Plant Protection Act
(Chapter 1.5, section 1900 et seq. of the
Fish and Game Code) and California
Endangered Species Act (Chapter 1.5,
section 2050 et seq.), the California Fish
and Game Commission listed Dudleya
blochmaniae ssp. brevifolia (as Dudleya
brevifolia) as endangered in 1982,
Baccharis vanessae as endangered in
1987, and Chorizanthe orcuttiana as
endangered in 1979. Verbesina dissita
was listed by the State as threatened in
1989. Although both statutes prohibit
the "take" of State-listed plants (Chapter
1.5 sections 1908 and 2080), State law
appears to exempt the taking of such
plants via habitat modification or land
use change by the landowner. After the
CDFG notifies a landowner that a State-
listed plant grows on his or her
property, State law evidently requires
only that the landowner notify the
agency "at least 10 days in advance of
changing the land use to allow salvage
of such plant" (Chapter 1.5, section
1913). Even this requirement is seldom
adhered to or enforced. For example, in
1992, Verbesina dissita plants in Laguna
Beach were removed without the State's
knowledge (Ken Berg, CDFG
Endangered Plants Program, pers.
comm., 1992).

The majority of the known
populations of the six taxa occur on
privately owned land. Local and county
zoning designations are subject to
change and do not incorporate the
principles of conservation biology in the
establishment of open space areas. What
few resource protection ordinances exist
are subject to interpretation and in cases
where findings of overriding social and
economic considerations are made,
compliance is not required. In many
cases, land-use planning decisions are
made on the basis of environmental
review documents, prepared as required
by the California Environmental Quality
Act (CEQA) or the National
Environmental Policy Act, that do not
adequately address potential impacts to
the six taxa or southern maritime
chaparral, or offer insufficient
compensation for losses that continue to

contribute to the overall net loss of
habitat. Transplantation is frequently
used to compensate for the loss of rare
plant species. However, It has never
been demonstrated to provide for long-
term viability of any of the six taxa.
Several attempts at transplanting
Baccharis vanessae and Arctostaphylos
glandulosa ssp. crassifolia have been
reported by Hall (1986). Attempts to
transplant B. vanessae at Quail
Botanical Garden and at San Dieguito
County Park failed shortly after the
monitoring period ended. Six years after
individuals of A. glandulosa ssp.
crassifolia were transplanted at Quail
Botanical Garden, 75 percent had died.

Dudleya blochmaniae ssp. brevifolia
occurs at two sites on State lands set
aside for conservation at Torrey Pines
State Park. A third site receives limited
protection at Crest Canyon Preserve in
Del Mar; however, recreational activity
(see.Factor El threatens the species at
this site. A small population of
Corethrogyne filaginifolia ssp. linifolia
occurs within San Elijo Lagoon State
Preserve. Other larger populations are
located in both the northern and
southern parcels of Torrey Pines State
Park (Jim Dice, pers. comm., 1992).
These populations are protected and
expected to be viable for the long-term.
A population within the City of Del
Mar's Crest Canyon Park is also within
preserved southern maritime chaparral
but is subject to trampling (Hogan 1991).
One population of Baccharis vanessae
occurs in the San Mateo Wilderness of
the Cleveland National Forest, where it
is protected.

Existing land use regulations have
failed to protect these plants as
exemplified by the case of Oakcrest Park
in Encinitas. Although a portion of the
park was originally set aside for
conservation purposes by the County of
San Diego (Oberbauer, pers. comm.,
1992; Hogan 1991), the City of Encinitas
has been eliminating southern maritime
chaparral and causing direct losses to
Arctostaphylos glandulosa ssp.
crassifolia, Baccharis vanessae,
Chorizanthe orcuttiana, and
Corethrogyne filaginifolia var. linifolia
through incremental impacts of
recreational development for several
years. One area developed relatively
recently included a natural preserve
area set aside under an agreement with
the California Coastal Commission.
Current recreational development plans
for Oakcrest Park, including the
construction of a community center,
swimming pool, lawn installations, and
numerous walking paths, will impact
three of these taxa (A. glandulosa ssp.
crassifolia, B. vanessae, and C.
filaginifolia var. linifolia). The proposed

development will reduce the Baccharis
vanessae population and the extent of
southern maritime chaparral within the
park by approximately one-third (David
Wigginton, Director, Parks and
Recreation, City of Encinitas, pers.
comm., 1992).

Another example demonstrating how
existing regulatory mechanisms are
inadequate is provided by the case of
one project in the City of Carlsbad that
was originally approved circa 1980. The
project area contains the northernmost

nown population of Arctostaphylos
glandulosa ssp. crassifolia and a
significant stand of southern maritime
chaparral. When a City official was
approached by the proponent in 1992,
the City informed the proponent that the
existing CEQA documentation was
inadequate and that additional
biological surveys would be required.
Despite this finding, the proponent was
able to obtain grading permits to clear
the land without additional
documentation in July or August 1992
(Terri Stewart, California Department of
Fish and Game, pers. comm., 1992).

The southern range of Arctostaphylos
glandulosa ssp. crassifolia and
Verbesina dissita continues south along
the coast into northwestern Baja
California, Mexico. The country of
Mexico has laws that presumably
provide protection to rare plants;

owever, enforcement of laws is lacking
(U.S. Fish and Wildlife Service 1992).

In summary, although many of these
taxa are receiving at least partial
protection through existing regulatory
mechanisms, threats continue to
adversely affect the species, as indicated
by their declining status.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

At least three of the taxa (Baccharis
vanessae, Chorizanthe orcuttiana, and
Verbesina dissita) are threatened with
extinction by stochastic events because
of their restricted distribution and small
population size. Genetic viability is
reduced in small populations, making
them vulnerable to extinction by a
single human-caused or natural event.
The potential for extirpation owing to
small populations size can be
exacerbated by natural causes, such as
the recent drought or fire. For instance,
the impact of fire on B. vanessae is not
fully understood, yet a major fire in the
Del Dios highlands burned four of the
known populations in September 1990.
Many populations are now in close
proximity to residential development.
and are threatened by fuel modification
activities, fire suppression, and
increased human activities associated
with the nearby development.
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Additionally, unidentified pollinators or
wildlife species functioning as seed-
dispersal agents may.also be impacted
by this development

Habitat fragmentation and isolation.
in addition to fuel modification,
threaten the taxa whore they grow
adjacent to or mixed within residential
areas. For example, in addition to the 40
percent of the remaining Arctostaphylos
glandulosa sap. crassifolia that are
threatened by development, an
additional 10 percent are threatened by
fuel modification and habitat
fragmentation (Roberts 1992a). Conflicts
between fire management and

reservation arise when insufficient
uffers exist between sensitive

biological resources and residential
dwellings. A recent example includes
the grubbing (clearing of vegetation) of
approximately 2 acres of southern
maritime chaparral bordering a new
residential development in Carlsbad on
June 22, 1992.

Baccharis vanessae is comprised of
only 13 extant populations. Four of
these have fewer than six individuals.
While the combination of the remaining
populations may contain over 1,500
individuals, no population is known to
have over 300 individuals. The recent
drought or the cold snap southern
California suffered in December 1990
may have reduced these numbers
further.

Chorizanthe orcuttiana is the most
vulnerable of the six taxa. This plant is
threatened by trampling by workers and

crecreationists because of the plant's
small size and its preference for open
areas, which tend to attract foot traffic
through otherwise dense chaparral
vegetation. The only known site could
be eliminated in a single event if a
particularly large number of workers or
park users walk through and trample the
population. Exotic grass and weed
species could overwhelm the
population if recreational activities and
trampling impacts that favor aggressive
introduced species are not curtailed.

The population of Corethrogyne
filaginifolia ssp. linifolia at Oakcrest
Park is threatened by trampling. This
species is also threatened in at least two
localities (Via Cantebria Road and at
Vulcan Road in Encinitas) with being
overwhelmed by aggressive non-native
plant species such as Carpobrotus edulis
(Hottentot-fig) and Limonium sinuatum
(statice).

The northernmost population of
Dudleya blochmaniae sap. brevifolia
continues to be threatened by trampling
via recreational activities. The
population at Crest Canyon Preserve in
Del Mar is also threatened by
recreational activity as evidenced by the

many trails that cros the site (Hogan
1991).

All six taxa are potentially threatened
by the interruption of the natural fire
cycle. Fragmentation has rendered
individual populations more susceptible
to fire events that may either occur too
frequently or be suppressed too long to
maintain a healthy southern maritime
chaparral habitat

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
these six'taxa in determining to propose
this rule. Based on this evaluation, the
Service finds that Arctostaphylos
glandulosa sap. crassifolia, Baccharis
vanessae, Chorizanthe orcuttiana, and
Dudleya blochmaniae ssp. brevifolia are
in danger of extinction throughout all or
a significant portion of their ranges due
to habitat alteration and destruction
resulting from urban, recreational, and
agricultural development; fuel
modification activities; trampling and
recreational activities; inadequacy of
existing regulatory mechanisms;
stochastic extinction; and competition
from exotic plant species. Therefore the
preferred action is to list those taxa as
endangered. For the reasons discussed
below, the Service finds that
Corethrogynefdaginifolia var. linifolia
and Verbesina dissita are likely to
become endangered species within the
foreseeable future throughout all or a
significant portion of their ranges.
Therefore, the preferred action is to list
these taxa as threatened. The Service
finds that threatened status is
appropriate for Corethrogyne
filaginifolia var. iinifolia because the
largest populations exist within the
State Park system and the species can
tolerate more disturbance than most
native species. Verbesina dissita is
extremely threatened in the United
States portion of its range by
development and fuel modification
activities. The status of this species in
Baja California, Mexico. is considerably
better, due to a larger number of extant
populations; however, those
populations are vulnerable to similar
activities that threaten the plant in the
United States. Critical habitat is not
being proposed for these taxa for the
reasons discussed in the "Critical
Habitat" section of this proposal.

Critical Habitat
Section 4(a)(3) of the Act, as

amended, requires that, to the maximum
extent prudent and determinable, the
Secretary designate critical habitat at the
time a species is determined to be
endangered or threatened. The Service
finds that designation of critical habitat

is not presently prudent for these taxa.
Such a determination would result in no
known benefit to these species. The
publication of critical habitat
descriptions and maps required for
critical habitat would increase the
degree of threat to these plants from
possible take or vandalism, and could
contribute to their decline. The listing of
species as either endangered or

atened publicizes the rarity of the
plants and can make these plants
attractive to researchers, curiosity
seekers, or collectors of rare plants. All
appropriate Federal agencies and local
planning agencies have been notified of
the location and importance of
protecting these species' habitat.
Protection of these species' habitat will
be addressed through the recovery
process and potentially through the
section 7 consultation process.
Therefore, the Service finds that
designation of critical habitat for these
plants is not prudent at this time; such
designation likely would increase the
degree of threat from vandalism,
collecting, or other human activities.

Available Conservation Measures
Conservation measures provided to

spees listed as endangered or
atoned under the Endangered

Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain activities. Recognition
through listing encourages and results
in conservation actions by Federal,
State, and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery actions
be carried out for all listed species. The
protection required of Federal agencies
and the prohibitions against certain
activities involving listed plants are
discussed, in part, below.

Section 7(a) of the Act, as amendedT-
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) of the Act requires
Federal agencies to confer informally
with the Service on any action that is
likely to jeopardize the continued --
existence of a proposed species or result
in destruction or adverse modification
of proposed critical habitat. If a species
is listed subsequently, section 7(a)(2)
requires Federal agencies to insure that
activities they authorize, fund, or carry
out are not likely to jeopardize the

51309



Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Proposed Rules

continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
the Service.

Although none of the six species are
directly involved in section 404 (Clean
Water Act) permitted activities, actions
that include direct and indirect effects
or that are interrelated or
interdependent with the proposal under
consideration may require action
through section 404 of the Clean Water
Act. Additionally, three of the taxa
(Arctostaphylos glandulosa ssp.
crassifolia, Corethrogyne filaginifolia
var. linifolia, and Baccharis vanessae)
are known to occur in areas where
highway alignments, which may involve
Federal funding and the Federal
Highway Administration, have been
proposed. At least one species (B.
vanessae) is known from within the
Cleveland National Forest and occurs
within I km (0.6 miles) of Camp
Pendleton Marine Base. New
populations of the six taxa could be
discovered at Miramar Naval Air
Station, Point Loma Naval Reserve, and
Camp Pendleton.

The Act and its implementing
regulations found at 50 CFR 17.61,
17.62, and 17.63 for endangered plants,
and at 50 CFR 17.71 and 17.72 for
threatened plants, set forth a series of
general prohibitions and exceptions that
apply to all endangered or threatened
plants. With respect to the four plant
taxa proposed to be listed as
endangered, all trade prohibitions of
section 9(a)(2) of the Act, implemented
by 50 CFR 17.61, would apply. These
prohibitions, in part, make it illegal
with respect to any endangered plant for
any person subject to the jurisdiction of
the United States to import or export;
transport in interstate or foreign
commerce in the course of a commercial
activity; sell or offer for sale this species
in interstate or foreign commerce;
remove and reduce to possession the
species from areas under Federal
jurisdiction; maliciously damage or
destroy any such species on any area
under Federal jurisdiction; or remove,
cut, dig up, damage, or destroy any such
endangered plant species on any other
area in knowing violation of any State
law or regulation or in the course of any
violation of a State criminal trespass
law.

Corethrogyne filaginifolia var. linifolia
and Verbesina dissita, proposed to be
listed as threatened, would be subject to
similar prohibitions (16 U.S.C.
1538{a)(2)(E); 50 CFR 17.61, 17.71).
Seeds from cultivated specimens of
threatened plant species are exempt
from these prohibitions provided that a
statement of "cultivated origin" appears
on their containers. Certain exceptions
apply to agents of the Service and State
conservation agencies. The Act and 50
CFR 17.62, 17.63, and 17.72 also
provide for the issuance of permits to
carry out otherwise prohibited activities
involving endangered and threatened
plant species under certain
circumstances. It Is anticipated that few
trade permits would ever be sought or
issuedbecause none of the six species
is common in cultivation or in the wild.
Requests for copies of the regulations on
plants and inquiries regarding them may
e addressed to the Office of

Management Authority, U.S. Fish and
Wildlife Service, 4401 North Fairfax
Drive, room 432, Arlington, Virginia
22203-3507 (703/358-2093).
Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible. Therefore, comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning this
proposed rule are hereby solicited.
Comments particularly are sought
concerning:

(1) Biological, commercial trade, or
other relevant data concerning any.
threat (or lack thereof) to these taxa;

(2) The location of any additional
populations of these species and the
reasons why any habitat should or
should not be determined to be critical
habitat as provided by section 4 of the
Act;

(3) Additional information concerning
the range, distribution, and population
size of these species; and

(4) Current or planned activities in the
subject area and their possible impacts
on these species.

The final decision on this proposal
will take into consideration the
comments and any additional
information received by the Service, and
such communications may lead to a
final regulation that differs from this
proposal.The Endangered Species Act provides

for a public hearing on this proposal, if

requested. Requests must be received
within 45 days of the date of publication
of the proposal. Such requests must be
made in writing and addressed to the
Field Supervisor of the Carlsbad Field
Office (see ADDRESSES section).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

References Cited

A complete list of all references cited
herein, as well as others, is available
upon request from the Carlsbad Field
Office (see ADDRESSES section).

Author

The primary author of this proposed
rule Is Fred M. Roberts, Jr., Carlsbad
Field Office, U.S. Fish and Wildlife
Service, 2730 Loker Avenue West,
Carlsbad, California 92008 (telephone
619/431-9440).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Proposed Regulations Promulgation

Accordingly, the Service hereby
proposes to amend part 17, subchapter
B of chapter I, title 50 of the Code of
Federal Regulations, as set forth below:

PART 17--[AMENDED]

1. The authority citation for'part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99-
625, 100 Stat. 3500, unless otherwise noted.

2. Section 17.12(h) for plants is
amended by adding the following, in
alphabetical order under the plant
families indicated, to the List of
Endangered and Threatened Plants:

1 17.12 Endangered and threatened plants.

(h)* * *
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Species Historic range Status When listed Critlcal habi- Special

Sclific name Como nae tat rules

Asteraceae--Aster family:

Bacchads vanessae ......

Coertrogyne fMaginifolla
var. Ilnifolla.

Verbeskla dissila ...........

Crassulaceae-Stonecrop
farnmf

Dudleya blochmaniae
ssp. brevifola.

Ericaceae-Heath family:
Arctostaphylos

glandulosa ssp.
crassiolia.

Polygonaceae-Buckwheat
family:

Chodzanthe orcutdana..

Encinitas bacchads ..............

Del Mar sand aster ..............

U.S.A. (CA) ..........................

U.S.A. (CA) ..........................

NA

NA

Big-leaved crown-beard ....... U.S.A. (CA), Mexico ............

Short-leaved dudleya ...........

Del Mar manzanita ..............

U.S.A. (CA) ......................... E

U.SA (CA), Mexico ...... E

Orcutts spineflower ............. U.S.A. (CA) ......................... E

NA NA

NA NA

NA NA

Dated: September 16, 1993.
Richard N. Smith,
Acting Director, U.S. Fish and Wildlife
Service.
[FR Doc. 93-24193 Filed 9-30-93; 8:45 am]
BRIM COOE 4310-65-P

... ...... ..

....................
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ADMINISTRATIVE OFFICE OF THE

UNITED STATES COURTS

Fees and Costs

AGENCY: Administrative Office of the
United States Courts.
ACTION: Notice of amendments to
miscellaneous fee schedules.

SUMMARY: The Miscellaneous Fee
Schedules promulgated under 28 U.S.C.
1914 and 1930 are amended to eliminate
the exemption for federal agencies from
fees for usage of electronic access to
court data. In addition, these schedules
are amended to eliminate the exemption
for federal agencies for the fee for
reproducing any court record or paper
and the fee for performing a search of
court records, where electronic access is
available.
EFFECTIVE DATE: October 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Gloria Malkin, Attorney Advisor, Court
Administration Division,
Administrative Office of the United
States Courts, Thurgood Marshall
Federal Judiciary Building, One
Columbus Circle, NE., Washington, DC
20544, (202) 273-1539.
SUPPLEMENTARY INFORMATION: Under its
authority at 28 U.S.C. 1914(b) and 1930
to establish miscellaneous fees to be
charged and collected by the clerks of
court, the Judicial Conference of the
United States in March 1993 authorized
the Director of the Administrative Office
to eliminate the exemption for federal
agencies from certain fees prescribed
under the Miscellaneous Fee Schedules.

Effective October 1, 1993, the
Miscellaneous Fee Schedules
promulgated under 28 U.S.C. 1914 and
1930 are amended as follows. Federal
agencies are no longer exempt from
paying the fee for usage of electronic
access to court data. In addition, the
exemption from fees for federal agencies
is eliminated for the fee for reproducing
any record or paper, if the record or
paper requested is available through

electronic access. The exemption is also
eliminated for the fee for search of the
records of court, if the information
requested is available through electronic
access.

The Judiciary Appropriations Act of
1991 provided that the Judicial
Conference of the United States shall
prescribe and collect reasonable court
fees for public access to federal court
information available In electronic form.
The law further requires that such fees
be deposited as offsetting collections to
the Judiciary Automation Fund,
pursuant to 28 U.S.C. 612(c)(1)(A), as
reimbursement for expenses incurred in
providing these services.

The Judicial Conference, in
establishing fees for electronic access to
court records for non-judiciary,
governmental agencies, was acting upon
the suggestion of Congress. H.R. Report
No. 102-709 stated that fees for access
"by non-Judiciary, governmental
agencies * * * are desirable."
Preliminary reports indicate that federal
agency users represent approximately
40% of all users of court electronic
access services. The judiciary's
investments in automation have
resulted in enhanced service to the
public and to other federal agencies in
making court records relating to
litigation available by electronic media.
The electronic access services are an
efficient and valuable means of
providing accurate court information.
The judiciary's goal is that the
imposition of the fee will not result in
a reduction in usage but, rather, that
users will find it more cost-effective to
use the public access system as opposed
to traveling to the clerk's office for
service at the counter.

These actions apply to all federal
agencies except those which receive
funding from judiciary appropriations.
L. Ralph Mecham,
Director.
[FR Doc. 93-24087 Filed 9-30-93; 8:45 am]
BILUNG CODE 2210-0t-M

DEPARTMENT OF AGRICULTURE

Farmers Home Administration

Intent to Establish a Rural Rental
Housing Diversity Demonstration
Program (RRHDDP)

AGENCY: Farmers Home Administration,
USDA.

ACTION: Notice.

SUMMARY: The Farmers Home
Administration (FmHA) announces its
intent to establish the Rural Rental
Housing Diversity Demonstration
Program (RRHDDP) for Fiscal Year (FY)
1994, subject to Appropriations. This
action is taken to make the public aware
of the demonstration program and the
States selected to participate. The
intended outcome is to improve the
delivery of section 515 assistance by
encouraging applicants of limited gross
income which have had little or no
previous participation in the program,
providing housing to unserved
communities and encouraging the
development through the use of labor,
goods and services from the local
community.
DATES: October 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Cynthia Reese-Foxworth, Loan
Specialist, Rural Rental Housing
Branch, Multi-Family Housing
Processing Division, FmHA, USDA,
room 5337, South Agriculture Building,
Washington, DC 20250, telephone (202)
720-1608 (this is not a toll free number).
SUPPLEMENTARY INFORMATION: In
accordance with section 506(b) of the
Housing Act of 1949, as amended, the
Secretary is authorized and directed to
conduct research, technical studies, and
demonstrations relating to the mission
and programs of Farmers Home
Administration and the national
housing goals defined in section 2 of
this Act. In connection with such
activities, the Secretary shall seek to
promote the construction of adequate
farm and other rural housing. The
Secretary shall conduct such activities
for the purposes of stimulating
construction and improving the
architectural design and utility of
dwellings and buildings. In furtherance
of this goal, the following demonstration
program is being proposed for FY 94.

Programs Description

(a) Purpose. The purposes of this
demonstration program are to stimulate
construction by encQuraging applicants
of limited gross income which have had
little or no participation in the program,
providing housing to un-served
communities and encouraging
development of housing through the use
of labor, goods and services from the
local community. The demonstration
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program is to obtain information as to
whether new developers can be
attracted to the program, what impact
requiring that at least 51 percent of the
development cost remain in the local
market will have on the price of
construction and the local Community
and how un-served and underserved
rural areas can be better reached.

(b) Seven States have been selected to
participate in the demonstration
program based on the following criteria:

(1) Highest percentage of poverty in
rural areas,

(2) Highest percentage of substandard
housing in rural areas,

(3) Highest percentage of
unemployment.

(4) Lowest rural median income, and
(5) Rural places with populations of

2,500 or less.
The seven States were taken from a

list of the 10 highest States in each of
the five categories. To narrow the list,
each State selected had to meet 3 of the
5 above-mentioned criteria in order to
be considered for this program. Hawaii,
Western Pacific Areas, and the Virgin
Islands were not considered based on
historical non-use of their allocations.
The seven States selected are as follows:

* Arkansas;
* Kentucky;
* Louisiana;
* Mis~issippi;
* New Mexico;
* Puerto Rico; and
* West Virginia.
(c) Available Funding. For fiscal year

1994, the Agency intends to set-aside $7
million for this demonstration program.
A comparable amount of rental
assistance (RA) will also be set-aside.
Seven million dollars will produce
approximately 190 units. Therefore, 190
units of RA is necessary. Both loan
funds and RA will be held in the
National Office. Funding for this

* program is subject to Appropriations.
(d) Eligibility.. Proposa s will be

invited from any applicant meeting the
following criteria:

(1) The applicant and/or any members
of the applicant entity (including.
limited partners) have not received nor
had an interest in more than one section
515 loan over the past three fiscal years
and;

(2) The applicant and/or members of
the applicant entity (including limited
partners) have had no member of their
immediate family nor any close relatives
who received or had an interest in more
than one section 515 loan over the past
three fiscal years and;

(3) The applicant and/or any members
of the applicant entity have not had a
gross aggregate income from personal
and/or business operations in excess of
$500.000 and;

(4) The applicant and builder, agree to
employ personnel and obtain goods and
services in local market area so that at
least 51 percent of the total
development cost will be used to obtain
labor, goods and services from the local
community. For applicants who agree to
this provision, but fail to provide
adequate documentation to reflect at
least 51 percent of the funds were so
used, the total profit paid to the builder
will be reduced by 50 percent.

(5) The proposed housing must be
located in a market area which does not
have similar type subsidized housing.

(6) The proposed number of units be
developed to serve the local market area
but consist of no more than 50 percent
of the average size section 515 complex
currently being developed in the State.

(7) The applicant meet all other
eligibility requirements of 7 CFR part
1944, subpart E.

Further guidance will be published in
the Federal Register at a later date to
provide instructions on how to
implement the program and establish
application processing procedures.

Dated: September 23, 1993.
Bob Nash,
Under Secretary for Small Community and
Rural Development.
[FR Doc. 93-24111 Filed 9-30-93; 8:45 aml
BILUNG CODE 3410-07-M

Forest Service

Addition of Lands to the Ouachita
Purchase Unit

AGENCY: Forest Service, USDA.
ACTION: Notice of addition of lands to
Ouachita Purchase Unit.

SUMMARY: On September 15, 1993, the
Assistant Secretary, Natural Resources
and Environment added lands to the
Ouachita Purchase Unit. These
additional lands comprise 774.02 acres,
more or less, within Scott County,
Arkansas. A copy of the Secretary's
establishment document which includes
the legal description of the lands within
the addition appears at the end of this
notice.
EFFECTIVE DATE: The effective date of
this addition was September 15, 1993.
ADDRESSES: A copy of the map showing
the addition is on file and available for
public inspection in the Office of the
Chief of the Forest Service, Auditor's
Building, 201 14th Street, SW.,
Washington, DC 20090-6090,
FOR FURTHER INFORMATION CONTACT:
Ralph Bauman, Lands Staff, Forest
Service, USDA, P.O. Box 96090,
Washington, DC 20090-6090 (202) 205-
1248.

Dated: September 22, 1993.
H.M. Montrey,
Associate Deputy Chief.

Proposed Addition to Ouachita
Purchase Unit, Scott County, Arkansas

Pursuant to the Secretary of
Agriculture's authority under section
17, Public Law 94-588 (90 Stat. 2949),
the following lands are being added to
the Ouachita Purchase Unit:

Lands lying in Townships 2 and 3
North, Range 29 and 30 West, Scott
County, Fifth Principal Meridian,
Arkansas, and more particularly
described as:
T2N R29W

Section 18: ft. SI/2SWI/ 4 containing 78.77
acres; SWI/4SEI containing 40.00 acres:

T2N B30W
Section 4: SWI/4 SW/ 4 containing 40.00

acres;
Section 13: Wb/SWI/4 containing 80.00

acres;
Section 14: SI'/, SW'/4 NW/4, S/zNE/ 4

containing 440.00 acres
T3N R30W

Section 17: West 15.25 acres of
SW/4NW/4;

Section 18: SNE/ 4 containing 80.00
acres;

Containing 774.02 acres, more or less, and
being adjacent to the present Ouachita
National Forest boundary.

These lands are well suited for
watershed protection and meet the
requirements of the Act of March 1,
1911, as amended.

Dated: September 15, 1993.
James R. Lyons,
Assistant Secretary for Natural Resources and.
Environment.

IFR Doc. 93-24133 Filed 9-30-93; 8:45 aml
BILLING CODE 3410-11-M

Intent To Prepare an Environmental
Impact Statement for the Reissuance
of a Special Use Permit To Occupy
National Forest System Lands;
Roosevelt National Forest, Boulder
County, Colorado

AGENCY: Forest Service, USDA.
ACTION: Notice of Intent to prepare
environmental impact statement.

SUMMARY: The Arapaho and Roosevelt
National Forests and Pawnee National
Grassland is proposing to reissue a 20-
year Special Use Permit to Public
Service Company of Colorado for 5.03
miles of pipeline across National Forest
System lands. The permit would allow
for maintaining and operating the
Boulder hydro gravity line. The facility
is a water transmission conduit 36
inches in diameter used to transport
water from Barker Dam to the
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permittee's privately owned lands
outside the National Forest boundary.
DATES: Comments concerning the scope
of the analysis (issues, preliminary
alternatives, etc.) should be received in
writing by October 15, 1993.
ADDRESSES: Submit written comments,
suggestions and question to M. M.
Underwood, Jr., Forest Supervisor,
Arapaho and Roosevelt National Forest,
240 West Prospect Road, Fort Collins,
Colorado, 80526.
FOR FURTHER INFORMATION CONTACT:
Jean Thomas, Project Coordinator, (303)
498-1267.
SUPPLEMENTARY INFORMATION: The
Boulder Hydroelectric Generation
Station and gravity line first went into
operation in 1910. A Special Use Permit
for this facility was first issued in 1980.
This permit expired December 31, 1991
and was granted an extension until
January 31, 1994.

For this Federal action, the Forest
Service proposes to reauthorize special
use occupancy which allows Public
Service Company to operate their
facility as they have historically while
trying to accommodate Forest resource
goals to the extent possible. The
permittee's long term historic use of the
facility has not included instream flow
conditions. It is anticipated that
instream flows are needed to reduce
environmental impacts. The permittee is
concerned that instream flow
requirements may not allow use of the
volume of water decreed under State
water rights.

Forest Service concerns about aquatic
habitat and instream flows are evident
in new direction and policy addressing
terms and conditions for permit renewal
which was mandated after this permit
was first issued. That direction includes
Final Rules for implementing the
Federal Land Policy and Management
Act of 1976 (FLPMA) which states that
special use authorization shall contain
terms and conditions which minimize
damage to scenic and esthetic values
and fish and wildlife habitat.

The proposed action does not meet
direction in the Land and Resource
Management Plan for the Arapaho and
Roosevelt National Forests and Pawnee
National Grassland approved May,
1984. The proposed action does not
meet general direction statements to
authorize permits with conditions to
maintain instream flows necessary to
fulfill National Forest use and purposes,
and to maintain instream flows and
protect public property and resources.

The corresponding standard that will
not be met is "Habitat for each species
on the forest will be maintained at least
at 40 percent or more of potential." The

guideline not being met for coldwater
streams is "[maintain] * * * a base flow
greater than 25 percent of average
annual daily flow * *.

Major environmental issues: Issuing a
permit that does not require a minimum
level of stream flow downstream of the
facility may have detrimental effects on
aquatic habitat, fish populations and
aquatic ecology. Impacts may also occur
to associated riparian vegetation and
wildlife species that inhabit riparian
habitats.

Several threatened, endangered, and
sensitive species may be impacted by
the permit action. These include three
bird species, the Least Tern, Piping
Plover, and Whooping Crane; two fish
species, the Pallid Sturgeon and
Greenback cutthroat trout; and two
plant species, the Western Prairie White
Fringed Orchid and the Ute Ladies'
Tresses Orchid.

Additional issues, concerns and
comments were gathered during a
public comment period ending
September 3, 1993.
" Alternatives include reissuing a
permit with terms and conditions
consistent with those of the previous
permit; reissuing the permit to
accommodate Forest Plan resource goals
to the extent possible; reissuing the
permit with terms and conditions that
meet or exceed Forest Plan direction;
and not reissuing a new permit.

The Deciding Official will be the
Forest Supervisor, Arapaho and
Roosevelt National Forests and Pawnee
National Grassland, 240 West Prospect
Road, Fort Collins, CO 80526-2098.

It is anticipated that the Draft
Environmental Impact Statement will be
published in October, 1993. The Final
Environmental Impact Statement will be
completed in January, 1994.

The comment period on the Draft
Environmental Impact Statement will be
45 days from the date the
Environmental Protection Agency
publishes the Notice of availability in
the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer's position and contentions.
Vermont Yankee Nuclear Power Corp v.
NRDC 435 US 519,553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final

environmental impact statement may be
waived or dismissed by the courts. City
of Angoon v. Hodel (9th Circuit, 1986)
and Wisconsin Heritages, Inc. v. Harris,
490 F. Supp. 1334 (E.D. Wis 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45 day comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the final environmental impact
statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council and Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.

Dated: September 21, 1993.
Austin Condon,
Acting Forest Supervisor.
[FR Doc. 93-24183 Filed 9-30-93; 8:45 aml
ISJNG CODE 3410-11-M

Packers and Stockyards

Administration

Proposed Posting of Stockyards

The Packers and Stockyards
Administration, United States
Department of Agriculture, has
information that the livestock markets
named below are stockyards as defined
in section 302 of the Packers and
Stockyards Act (7 U.S.C. 202), and
should be made subject to the
provisions of the Packers and
Stockyards Act, 1921, as amended (7
U.S.C. 181 et seq.).
CA-187:Cash and Carry Livestock Sale,

Apple Valley, California
MN-191:Bagley Livestock Exchange,

Inc., Bagley, Minnesota
NM-121:North Plains Calf Auction,

Clovis, New Mexico
NC-164:Vale Horse Auction, Vale,

North Carolina
SC-151:Southeastern Auction &

Livestock Center, Campobello, South
Carolina

UT-118:Ogden Livestock Auction, Inc.,-
Farr West, Utah
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WI-142:Bounds Showtime Arena &
Sales, Deerfield, Wisconsin
Pursuant to the authority under

section 302 of the Packers and
Stockyards Act, notice is hereby given
that it is proposed to designate the
stockyards named above as posted
stockyards subject to the provisions of
said Act.

Any person who wishes to submit
written data, views or arguments
concerning the proposed designation
may do so by filing them with the
Director, Livestock Marketing Division,
Packers and Stockyards Administration,
room 3408-South Building, U.S.
Department of Agriculture, Washington,
DC 20250 by October 9, 1993. All
written submissions made pursuant to
this notice will be made available for
public inspection in the office of the
Director of the Livestock Marketing
Division during normal business hours.

Done at Washington, DC this 24th day of
September 1993.
Harold W. Davis,
Director Livestock Marketing Division.
[FR Doc. 93-24110 Filed 9-30-93; 8:45 am]
BILUNG CODE 3410-9-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Incidential Take of Marine Mammals

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
ACTION: Notice of issuance of Letter of
Authorization.

SUMMARY: On July 19, 1993, NMFS
issued a Letter of Authorization to
ARCO Alaska, Inc., that allows a take of
marine mammals (by harassment)
incidental to exploration activities in
the Beaufort Sea during the 1993 open-
water season.
ADDRESSES: A copy of the authorization
is available from the Office of Protected
Resources, 1335 East-West Highway,
Silver Spring, MD 20910, or the Western
Alaska Field Office, NMFS, 701 C
Street, Anchorage, AK 99513.
FOR FURTHER INFORMATION CONTACT:
Margaret C. Lorenz, Office of Protected
Resources, NMFS, (301) 713-2322 or
Ron Morris, Western Alaska Field
Office, NMFS, (907) 271-5006.

SUPPLEMENTARY INFORMATION:

Background

Regulations governing the taking of
marine mammals incidental to oil and

gas exploration activities in Alaska were
published July 18, 1990 (55 FR 29214).
The regulations are based on section
101(a)(5) of the Marine Mammal
Protection Act and NMFS'
determination that the taking of six
species of marine mammals (bowhead,
gray and beluga whales and bearded,
ringed and spotted sales) incidental to
exploratory activity in the Beaufort and
Chukchi Seas will have a negligible
impact on the species or stocks and will
not have an unmitigable adverse impact
on the availability of the species or
stock for subsistence uses. The
regulations include permissible
methods of taking and require
exploration companies to monitor the
effects of their activities on marine
mammals and to cooperate with the
Alaska native communities to ensure
that marine mammals are available for
subsistence.

A Letter of Authorization must be
requested annually by each group or
individual conducting an exploratory
activity where there is the likelihood of
taking any of the six species of marine
mammals identified in the regulations.
NMFS grants the Letters based on a
determination that the total level of
taking by all applicants in any one year
is consistent with the estimated level of
activity used to make a finding of
negligible impact and a finding of no
unmitigable adverse impacts on the
availability of the species for
subsistence hunting. However, permits
to conduct the actuaLexploration
activities are issued by the Minerals
Management Service, Department of the
Interior.

Requests for Letters of Authorization
must include a plan of cooperation that
identifies what measures will be taken
to minimize any adverse effects on the
availability of marine mammals for
subsistence uses. It must include a
description of the activity including the
methods to be used, the dates and
duration of the activity, and the specific
location. Also, it must include a site-
specific plan to monitor the effects on
marine mammals that are present during
exploratory activities.

ARCO's LOA Request
On February 10, 1993. NMFS received

a request from ARCO Alaska, Inc., for a
Letter of Authorization that would allow
non-lethal takes of marine mammals
incidental to oil and gas exploration
activities at its Kuvlum Project in

* Camden Bay. in the Beaufort Sea. On
May 12, 1993, NMFS published receipt
of the request with a 30-day comment
period (58 FR 27998). No other requests
were received for the 1993 open-water
season.

The project is located about 45 miles
(72 kin) northwest of Barter Island, the
Kaktovik whaling grounds, and 75 miles
121 kin) east of the Cross Island whaling
camps of the Nuiqsut whalers. The
activities include drilling from a floating
drilling unit, activities associated with
drilling, such as ice management vessels,
and two separate geophysical activities
(high resolution site clearance and
acquiring data over closely spaced lines
at the prospect area).

When NMFS issued the 1990
regulations, it anticipated that during
the five years the regulations would be
in effect, as many as five drilling rigs
(three floating and two bottom-founded
units) would be operating each year in
the Chukchi and Beaufort Seas, and
seismic operations would cover about
17,000 trackline miles over the 5-year
period. The 1993 request from ARCO to
take marine mammals incidental to
exploratory operations includes
activities associated with one floating
drill ship and conducting about 3,600
trackline miles of seismic activity which
is less than the level of activity NMFS
anticipated when making its 1990
findings. Since the. regulations were
issued in 1990 (including 1993), NMFS
has issued LOAs for a take of marine
mammals incidental to 8,525 trackline
miles of seismic activity and activities
associated with the operation of six
floating drillships and two bottom-
founded drilling units.

ARCO's proposed monitoring plan
was discussed at a February workshop
sponsored by NMFS to review the
results of ARCO's 1992 monitoring
programs. ARCO revised the proposed
1993 monitoring plan based on
recommendations from scientists
associated with NMFS, the AEWC and
NSB, and other organizations. This
extensive monitoring plan includes
aerial surveys and acoustical
components to measure sound source
levels and ambient noise levels.

The monitoring plan and the Plan of
Cboperation were also discussed at a
June 4 and 5 meeting sponsored by the
AEWC and the NSB in Barrow, Alaska.
NMFS was represented at the meeting,
and comments made at the meeting
have been included in the official record
on issuance of the LOA. The whalers
expressed concern about the effects of
exploratory activities on the availability
of bowhead whales for subsistence.
Although native Alaskan whalers have
taken their quota of whales most years
since exploration begin occurring
offshore in the Beaufort Sea, they
believe that in some years, especially
when seismic activities occurred near
whaling camps, they have had to travel
further offshore to find whales. This
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may result in spoiled meat when whales
have to be towed greater than normal
distances and increases the physical
danger to whalers who may have had to
travel far from whaler camps to find
whales. Although it is recognized that
ice and weather often affect the
distances whalers must travel or the
success of the hunt, ARCO agreed in its
Plan of Cooperation to cease its seismic
operations on Sept. 15 if Barrow.
Kaktovik and Nuiqsut whalers have not
reached their bowhead whale quotas.
ARCO will not resume operations until
Kaktovik and Nuiqsut have taken their
quotas.

NMFS concluded that ARCO's request
is consistent with the findings made in
the specific regulations covering these
activities, the level of activity is not
more than anticipated when the 1990
determinations were made, and the
activities will not have more than a
negligible impact on the marine,
mammals requested to be incidentally
harassed, and the activities will not
have an unmitigable adverse impact on
the availability of these species for
subsistence hunting. Therefore, NMFS
issued a Letter of Authorization to
ARCO, Inc., on July 19, 1993, which
allows ARCO a take or marine mammals
incidental to its exploration activities in
Camden Bay in the Beaufort Sea.
Alaska.

Dated: September 21, 1993. -

William W. Fox, Jr.,
Director, Office of Protected Resources.
[FR Doc. 93-24064 Filed 9-30-93: 8:45 aml
BILUNG CODE 3510-22-M

United States Travel and Tourism
Administration

[Docket No. 930935-3235]

Selection of Market(s) Appropriate for
International Tourism Trade
Development

AGENCY: United States Travel and
Tourism Administration, Commerce.
ACTION: Notice of solicitation of
comments.

SUMMARY: The United States Travel and
Tourism Administration (USTTA) is
soliciting comments from persons
interested in tourism trade, concerning
market(s) that would be an appropriate
focus of tourism trade development
efforts to be carried out in the 12 month
period that begins one year from the
date of this notice. Interested parties are
also invited to identify acts, policies, or
practices of any foreign country that
constitute a significant barrier to. or

distortion of, United States international
tourism trade development.

The comments received will assist the
Acting Under Secretary of Commerce for
Travel and Tourism in selecting the
international market(s) that will be the
focus of the International Tourism Trade
Development Financial Assistance
Program (ITTDFAP) for the 12 month
period beginning one year after the date
of this notice.

Financial assistance to cooperative
tourism marketing programs from the
ITTDFAP will support increased and
more effective investment in
international tourism trade development
and promotion by states, local
governments, and for-profit and non-
profit organizations. Projects funded
under the ITTDFAP will increase
international visitation from the
market(s) selected and contribute to the
economic well-being of the various
regions of the United States.
DATES: Comments on market selection
will be considered by the Acting Under
Secretary if received in writing on or
before November 15, 1993.
ADDRESSES: Comments recommending
markets for selection and the number of
markets that should be selected, and
identifying acts, policies, or practices of
any foreign country that constitute a
significant barrier to, or distortion of,
United States travel and tourism exports
should be submitted in triplicate to:
Mrs. Karen M. Cardran. Director,
Marketing Programs, Office of Tourism
Trade Development, United States
Travel and Tourism Administration,
U.S. Department of Commerce, Room
1860, Washington, DC 20230.

All written comments and materials
received will be available for inspection
throughout 1993-1994 between 8:30
a.m. and 5 p.m. Monday through Friday,
in room 1860, U.S. Department of
Commerce, 14th and Constitution
Avenue, NW., Washington, DC 20230.
Individuals wishing to inspect these
materials should call (202) 482-1904 to
schedule an appointment.

Copies of the Analysis: The Potential
of International Pleasure Travel Markets
to the U.S.A. are available upon request
(phone 202-482-1904 or fax 202-482-
2887).
FOR FURTHER INFORMATION CONTACT: Mrs.
Karen M. Cardran, Director, Marketing
Programs, Office of Tourism Trade
Development, United States Travel and
Tourism Administration, U.S.
Department of Commerce, room 1860,
Washington, DC 20230, (202) 482-1904.
SUPPLEMENTARY INFORMATION: Section
202 of the International Travel Act of
1961 (22 U.S.C. 2123), as amended by
the Tourism Policy and Export

Promotion Act of 1992 (Pub. L. 102-
372) calls for annual selection of
market(s) that would be an appropriate
focus of tourism trade development
efforts to be carried out in the 12 month
period beginning one year from the date
of the notice announcing the start of the
selection process. Not later than three
months after such notice is~published.
the Secretary ofCommerce is required
to select the market(s) and announce the
selections in the Federal Register. The
Secretary's authority and
responsibilities under the Tourism
Policy and Export Promotion Act of
1992 have been delegated to the Under
Secretary for Travel and Tourism.

The market(s) selected will become
the target(s) for programs conducted
under the ITTDFAP established by
section 203 of the International Travel
Act of 1961 (22 U.S.C. 2123a), as
amended by Section 8 of the Tourism
Policy and Export Promotion Act of'
1992 (Pub. L. 102-372).

To assist the Acting Under Secretary
in selecting markets, the USTTA has
conducted a study of 15 of the top
tourist-producing countries of the world
to determine the potential of these
markets for increased pleasure travel to
the United States as a whole. The
potential of markets with respect to
increasing pleasure travel to particular
regions of the United States is not
analyzed. Interested parties may obtain
a copy of that study by contacting
USTTA (see address section). The study
analyzes nine important travel market
characteristics weighted relative to their
individual importance. While the study
rates the countries according to each
variable, the aggregate final ranking
finds that Japan has the highest
potential, followed closely by Germany
and Canada. Other markets that ranked
high are Mexico, France, Australia, the
United Kingdom, and Italy. USTTA
currently has offices based in these top
eight markets which would be available
to support programs of recipients under
the ITTDFAP. Other countries studied
include Brazil, Hong Kong, South Korea.
Singapore, Switzerland, Venezuela, and
The Netherlands.

Interested parties are invited to
submit comments recommending
markets for selection and the number of
markets that should be selected. '

Section 206(a) of the International
Travel Act (22 U.S.C. 2123d) requires
that beginning October 1, 1994, and
annually thereafter, the USTTA report
to the Congress specific quantifiable
measures of its performance. Included
in these reports will be a section on: the
acts, policies, and practices of foreign
countries that constitute significant
barriers to, or distortions of, United
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States travel and tourism exports;
recommended actions to eliminate such
acts, policies and practices; and the
effectiveness of any previously
recommended actions that were taken to
eliminate such acts, policies and
practices. Interested parties are invited
to submit comments identifying any
significant barriers to, or distortions of,
trade that may affect United States
international tourism trade
development, including that in the
market(s) recommended for selection.
Leslie Doggett,
Acting Under Secretary of Commerce for
Travel and Tourism.
IFR Doc. 93-24317 Filed 9-30-93; 8:45 am)
BILLING COOE 3510-11-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.
ACTION: Additions to procurement list.

SUMMARY: This action adds to the
Procurement List woodland camouflage
sun hats to be furnished by a nonprofit
agency employing persons who are
blind or have other severe disabilities.
EFFECTIVE DATE: November 1, 1993.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.
FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.
SUPPLEMENTARY INFORMATION: On April
9, 1993, the Committee for Purchase
From People Who Are Blind or Severely
Disabled published a notice (58 F.R.
18377) of the proposed addition of these
hats to the Procurement List. Comments
were received from the current
contractor for the woodland camouflage
hat. The contractor objected to the
addition of the hat to the Procurement
List because of the impact on the
company and because it questioned the
capability of the nonprofit agency
designated to produce the hat under the
Committee's program.

The contractor addressed three factors
in discussing the impact of the
Committee's action on it: the direct
impact of losing the ability to sell this
hat to the Government, the continuing
impact of a 1989 addition to the
Procurement List of 50% of the
Government requirement for a
camouflage utility cap, and the

shrinking Government market for
similar items. The contractor also
claimed that Government sales of this
hat had made the difference between a
modest profit and operating at a loss, so
that addition of the hat to the
Procurement List might remove the
company's entire margin of profit.

As the contractor stated in its
comments, the percentage of its sales
represented by the hat does not reach
the level which the Committee normally
considers to constitute severe adverse
impact. The Committee does not agree
with the contractor's contention that the
1989 addition still constitutes a
continuing adverse impact on the
company. The sales figures which the
contractor provided the Committee
indicate that the company's sales have
not declined since 1989. Even after
excluding sales associated with
Operation Desert Shield/Storm, the
contractor's annual sales for 1990-1992
have increased from those it had in
1985-1989. In light of this sales
performance, it appears that the only
continuing impact of the Committee's
1989 action is to deprive the contractor
of an opportunity to bid on part of the
Government requirement for the cap.
The Committee doe not normally
consider such a loss of opportunity to
constitute severe adverse impact.

The contractor indicated that the
Government projections on future
military purchases of clothing items,
which had formerly proven accurate,
have become undependable with the
end of the ColdWar and the resulting
decline in Government procurements. If
the decline proves to be as serious as the
contractor has predicted, there will be
little Government business for any hat
producers, including nonprofit agencies
participating in the Committee's
program. In these circumstances, the
addition of this hat to the Procurement
List would make little difference in the
contractor's overall economic situation.

The contractor referred to the sales
data it provided to support its claim that
sales of this hat are responsible for its
profit margin. However, this data shows
that the company has experienced
losses, as well as profits, during the
years it has had the Government
contract for the hat. Consequently, the
Committee is not persuaded that this hat
is the difference between profit and loss
for the contractor, even when the
contractor's record as a long-time
contractor fqr the hat is taken into
account.

In questioning the nonprofit agency's
capability to produce the hat, the
contractor noted that production
involves many complex sewing
operations and the use of specialized

machinery which takes time to obtain.
The contractor also noted that the
Government contracting activity which
buys the hat has not done a capability
study of the nonprofit agency, and that
documents obtained from the
Committee indicated that the nonprofit
agency was incapable of tracking direct
labor hours, as required by the
Committee.

The nonprofit agency is currently
producing at least one sewn item, a full
body coverall, which is at least as
complex to produce as the camouflage
hat. The agency performs the various
sewing operations required on the hat
on other items it is currently producing,
and will have the technical assistance of
individuals who have produced the hat.

The Government contracting activity
waived the Committee's request that a
capability study be performed. The
contractor claimed, on the basis of
comments in an internal memorandum
from the procuring activity, that the
waiver did not reflect a determination
by the contracting activity that the
nonprofit agency was capable of
producing the hat. The Committee's
request that the contracting activity
conduct a capability survey of the
nonprofit agency stated that the activity
should waive the survey if they believed
the nonprofit agency is capable of
producing the hat. Upon receipt of
information from the contractor
suggesting that the waiver did not
reflect such a belief, the Committee
asked the contracting activity to clarify
its position. The resulting response
stated unequivocally that the
contracting activity believes the
nonprofit agency is capable of
producing the hat.

If should be noted that the nonprofit
agency has a record of successfully
manufacturing other sewn items for the
same Government contracting activity.
The central nonprofit agency concerned
in this action informed the Committee
that it had evaluated the nonprofit
agency and its production plan and
found it capable of producing the hat.
The Committee's industrial engineer
analyzed the capability issues the
contractor raised and concluded that the
nonprofit agency's production plans
satisfactorily addressed them.

The nonprofit agency has
commitments to purchase the blocking
machines needed to produce the hats
and a tool maker capable of making the
dies and sizing gauges required. The
nonprofit agency's failure to indicate on
a document submitted to the Committee
the need for dies to produce the hat was
caused by a misinterpretation of the
question, which it thought applied only
to metal stamping dies. The Committee
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is satisfied that the nonprofit agency
will have the machinery installed and,
operating in time to meet Government
production requirements for the hat.

The contention that the nonprofit
agency is unable to track direct labor
hours is based on the most recent
Committee review of the agency which
did indicate that the agency had a
problem in cumulating the agency's
overall direct labor ratio as required by
the Committee. The Committee has
determined that the agency now does
possess an adequate system for meeting
the direct labor ratio tracking
requirement.

After consideration of the material
presented to it concerning the capability
of a qualified nonprofit agency to
produce the commodities, fair market
price, §nd the impact of the addition on
the current or most recent contractor,
the Committee has determined that the
commodities listed below are suitable
for procurement by the Federal
Government under 41 U.S.C. 46-48c
and 41 CFR 51-2.6.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities to the Government.

2. The action will not have a severe
economic impact on current contractors
for the commodities.

3. The action will result in
authorizing small entities to furnish the
commodities to the Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O'Day Act (41 U.S.C. 46-48c) in
connection with the commodities
proposed for addition to the
Procurement List.

Accordingly, the following
commodities are hereby added to the
Procurement List:

Hat, Sum, Woodland Camouflage
8415-01-196-8374 thru -8386

This'action does not affect contracts
awarded prior to the effective date of
this addition or options exercised under
those contracts.
Beverly L. Milkman,
Executive Director.
[FR Doc. 93-24199 Filed 9-30-93; 8:45 am]
B9±40 COE 6820-33-P

Procurement List; Additions and
Deletion

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.
ACTION: Additions to and deletion from
the Procurement List.

SUMMARY: This action adds to the
Procurement List commodities and
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.
and deletes from the Procurement List a
commodity previously furnished by
such agencies.
EFFECTIVE DATE: November 1, 1993.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.
FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.
SUPPLEMENTARY INFORMATION: On June 4,
July 9, 23, 30, August 6 and 13, 1993,
the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notices (58 FR
31694, 36944, 39527, 40800, 42055 and
43096) of proposed additions to and
deletion from the Procurement List:

Additions
After consideration of the material

presented to it concerning capability of
qualified nonprofit agencies to provide
the commodities and services, fair
market price, and impact of the
additions on the current or most recent
contractors, the Committee has
determined that the commodities and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51-
2.4.

I certify that the following actions will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action will not have a severe
economic impact on current contractors
for the commodities and services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish

the objectives of the Javits-Wagner-
O'Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Accordingly, the following
commodities and services are hereby
added to Procurement List:
Commodities
Insulation Tape. Electrical
5970-00-816-6056

Cradle, Military Fuel Can
7240-01-318-5222

Pad and Cover, Ironing Board
7290-00-633-9124
7920-0-946-7905

Tape, Red
7510-00-NIB-0068 1"
7510-00-NIB-0069 2"
7510-00-NIB-0070 3"
(Requirements for the Fleet and Industrial

Supply Center, Bremerton, Washington)
Easel, White Board, Dry Erase
7520-01-127-4192

Services
Food Service

McClellan Air Force Base, California
Food Service Attendant

Oregon Air National Guard. Camp Rilea
National Guard Training Site, Building
7028. Warrenton, Oregon

Grounds Maintenance
Social Security Administration. Metro

West Complex. 300 North Greene Street,
Baltimore, Maryland

Grounds Maintenance
Naval and Marine Corps Reserve Center,

1600 West Lafayette Avenue,
Moundsville, West Virginia

Janitorial/Custodial
U.S. Geological Survey, Menlo Park.

California
Janitorial/Custodial

Naval and Marine Corps Reserve Center,
1600 West Lafayette Avenue,
Moundsville, West Virginia

Janitorial/Custodial
DLA, Defense National Stockpile Zone,

Point Pleasant Depot, Point Pleasant.
West Virginia

Mailroom Operation
U.S. Geological Survey, 345 Middlefield

Road, Menlo Park, California
Management of Bachelor Housing

Naval Station, Pascagoula, Mississippi
This action does not affect current

contracts awarded prior to the effective
date of this addition or options
exercised under those contracts.

Deletions
After consideration of the relevant

matter presented, the Committee has
determined that the commodity listed
below is no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51-
2.4.

Accordingly, the following
commodity is hereby deleted from the
Procurement List:
Cake Mix
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8920-01-250-6360
Beverly L. Milkman,
Executive Director.
[FR Doc. 93-24200 Filed 9-30-93; 8:45 aml
BILUNG CODE 6820-33-P

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.
ACTION: Proposed additions to
Procurement List.

SUMMARY: The Committee has received
proposals to add to the Procurement List
commodities and services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.
COMMENTS MUST BE RECEIVED ON OR
BEFORE: November 1, 1993.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.
FOR FURTHER INFORMATION CONTACT:
Beverly Milkman, (703) 603-7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2).and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in -any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action does not appear to have
a severe economic impact on the current
contractors for the commodities and
services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-

O'Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

It is proposed to add the following
commodities and services to the
Procurement List for production by the
nonprofit agencies listed:

Commodities
Sponge, Chamber Swabbing
1025-01-232-6822
Nonprofit Agency: New Horizons of Oakland

County, Inc., Bloomfield Hills, Michigan
Planner, Executive Day
7530P902477F
Nonprofit Agency: Easter Seal Society of

Allegheny County, Pittsburgh.
Pennsylvania

Filler, Executive Day Planner
7530P902476F
Nonprofit Agency: Easter Seal Society of

Allegheny County, Pittsburgh,
Pennsylvania

Ruff, Parka
8415-01-315-9765
8415-01-315-9766
8415-01-315-9767
8415-01-315-9768
8415-01-315-9769
Nonprofit Agency: Raleigh Lions Clinic for

the Blind, Inc., Raleigh, North Carolina

Services
Janito'rial/Custodial
Everett McKinley Dirksen Federal Building,

219 South Dearborn Street, Chicago,
Illinois

Nonprofit Agency: Ada S. McKinley
Community Services, Inc., Chicago, Illinois

lanitprial/Custodial
Utah Test and Training Range (OASIS),

Lakeside, Utah
Nonprofit Agency: Pioneer Adult

Rehabilitation Center, Davis County School
District, Clearfield, Utah.

Beverly L. Milkman,
Executive Director.
[FR Doc. 93-24201 Filed 9-30-93; 8:45 aml
BILUNG CODE 6820-43-P

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.
ACTION: Proposed Additions to
Procurement List.

SUMMARY: The Committee has received
proposals to add to the Procurement List
a commodity and servicesto be
furnished by nonprofit agencies

employing persons who are blind or
have other severe disabilities.
COMMENTS MUST BE RECEIVED ON OR
BEFORE: November 1, 1993.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.
FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

*If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodity and services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1.The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodity and services to the
Government.

2. The action will result in
authorizing small entities to furnish the
commodity and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O'Day Act (41 U.S.C. 46-48c) in
connection with the commodity and
services proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

It is proposed to add the following
commodity and services to the
Procurement List for production by the
nonprofit agency listed:

Commodity
Stake, Vehicle Body, Rack Assembly
2510-01-180-1099
Nonprofit Agency: Northwest Alabama Easter

Seal Children's Clinic-Rehabilitation
Center, Muscle Shoals, Alabama

Services
janitorial/Custodial

For the following locations in Burlington,.
Vermont:
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Federal Building, 11 Elmwood Avenue
Social Security Administration, 58 Pearl

Street
Nonprofit Agency: Champlain Vocational

Services. Inc.. Colchester, Vermont
lanitorial/Custodial
Winston Prouty Federal Building, 11 Lincoln

Street, Essex iuncton, Vermont
Nonprofit Agency: Champlain Vocational

Services. Inc.. Colchester, Vermont
Beverly L. Milkman,
Executive Director.
IFR Doc. 93-24202 Filed 9--30-93; 8:45 aml
BILUNG CODE W35$-33-

COMMODITY FUTURES TRADING
COMMISSION

Chicago Mercantile Exchange:
Proposed Amendments Relating to the
Delivery Procedures, Quality
Standards and Delivery Point
Specifications for the Uve Cattle
Futures Contract

AGENCY: Commodity Futures Trading
.Commission.
ACTION: Notice of proposed contract
market rule change.

SUMMARY: The Chicago Mercantile
Exchange (CME) has submitted
proposed amendments to its live cattle
futures contract. The primary proposed
amendments will: (1) Allow the delivery
of cattle at the buyer's option to an
approved slaughter plant, in addition to
allowing delivery at a.CME-approved
livestock yard; (2) adopt certain changes
to the contract's quality standards for
deliverable cattle, including provisions
which will require cattle delivered at
packing plants to be graded on a carcass
basis; (3) delete Greeley, Colorado as a
delivery point; (4) add six new delivery
points for the futures contract; and (5)
modify the futures contract's certificate
delivery system.

In accordance with section 5a(a)(12)
of the Commodity Exchange Act and
acting pursuant to the authority
delegated by Commission Regulation
§ 140.96, the Acting Director of the
Division of Economic Analysis
(Division) of the Commodity Futures
Trading Commission tCommission) has
determined, on behalf of the
Commission, that the proposed
amendments are of major economic
significance. On behalf of the
Commission, the Division is requesting
comment on this proposal.
DATES: Comments must be received on
or before November 1, 1993.
ADDRESSES: Interested persons should
submit their views and comments to
Jean A. Webb, Secretary, Commodity
Futures Trading Commission, 2033 K

Street, NW., Washington, DC 20581.
Reference should be made to the
proposed changes in quality standards
and delivery point specifications for the
CME live cattle futures contract.
FOR FURTHER INFORMATION CONTACT:
Frederick V. Linse, Division of
Economic Analysis, Commodity Futures
Trading Commission, 2033 K Street,
NW., Washington, DC 20581, telephone
(202) 254-7303.
SUPPLEMENTARY INFORMATION: The live
cattle futures contract currently
provides for the delivery at par of
40,000 pounds of United States
Department of Agriculture (USDA)
estimated yield grade 1, 2, 3 or 4, Choice
quality grade, live steers in CME-
approved livestock yards in Omaha,
Nebraska; Sioux City, Iowa; Dodge City-
Kansas; Amarillo, Texas; and Greeley,
Colorado. The contract's existing terms
also specify that a delivery unit may
contain no more than four yield grade
4 Choice steers. The average weight of
the live steers in a delivery unit must
fall between 1,050 and 1,250 pounds
with no individual steer weighing more
than 100 pounds above or below the
average weight of the delivery unit. The
estimated hot yield of a par delivery
unit currently must be 62% for delivery
units having an average weight between
1,050 and 1,125.5 pounds per steer, and
63.5% for delivery units with an average
weight between 1,125.6 and 1,250
pounds per steer.

The futures contract's existing terms
also provide for the delivery at specified
price differentials for delivery units of
live cattle that deviate from the above-
specified par delivery standards. In
particular, up to eight select-grade live
steers may be delivered at a discount of
three cents per pound. In addition, live
steers that weigh 100 to 200 pounds
above or below the delivery unit's
average weight are deliverable at a
discount of three cents per pound.
Individual steers that weigh more than
200 pounds over-or under the delivery
unit's average weight, or that weigh less
than 950 pounds or greater than 1,300
pounds are not deliverable on the
futures contract. Further, delivery units
with an estimated hot yield that is less
than the above-noted par specifications
are deliverable at a discount of one half
cent per pound for each one-half
percent or less by which the estimated
yield is under par. Delivery units with
an estimated hot yield of less than 60%
are not deliverable.

Under the futures contract's current
terms, the delivery process is initiated
by short traders who tender certificates
of delivery (certificates)- to the CME's
Clearing House which call for delivery

of live cattle at a specified delivery
point on the third business day after the
date the certificate was tendered. The
futures contract's existing terms also
provide that the long trader to whom the
Clearing House subsequently assigns a
tendered certificate may retender that
certificate to the Clearing House under
certain specified conditions for a fee of
$1.50 per hundredweight., A long trader
who elects to keep a retendered
certificate and take delivery of the
underlying live cattle is entitled to
receive the retender fees collected by
the Clearing House for that certificate.

The futures contract's existing terms
also provide that, with the exception of
cattle delivered at Greeley, Colorado.
Amarillo. Texas and Dodge City,
Kansas, the delivery cattle must be
confined in a secure pen at an approved
livestock yard prior to 12 p.m. (noon) on
the day of delivery. Weighing of the
delivery cattle must be done within one
hour after the cattle have been graded
and the cattle must not receive feed and
water during the'time interval between
grading and weighing. For cattle
delivered at Greeley, Colorado, delivery
cattle must be at the livestock yards by
12 a.m. on the day of delivery and must
stand overnight without receiving feed
and water prior to weighing. For cattle
delivered at Amarillo, Texas and Dodge
City, Kansas, the delivery cattle must be
in the livestock yards prior to 9 a.m. on
the day of delivery and must stand
without feed and water prior to
weighing.

The CME is making three major
proposed amendments to the live cattle
futures contract. First, the proposal will
allow the delivery of cattle at the
buyer's option at a CviE-approved
slaughter plant, in addition to the
contract's current terms which provide
for delivery at a CME-approved
livestock yard. The proposed slaughter-
plant delivery provisions would provide
that the final settlement of the futures
delivery will be based on assessments of
the quality of delivery cattle's carcasses
by USDA meat graders, rather than the
current delivery procedures which rely
on assessments of the quality of the live
cattle by USDA personnel.2 The

'In addition to paying the above-noted fee of
$1.50 per hundredweight, other conditions which
must be met to retender an assigned certificate are
that the trader must not have issued a demand
notice for the certificate and must establish a long
position in the futures contract prior to retendering
the certificate. A certificate may be retendered a
maximum of two times after the certificate's initial
assignment to a long trader's position.

2 Under the proposals, grading of carcasses would
be based on the Official United States Standards for
Grades of Carcass Beef as amended April 14. 1975.
effective February 23. 1976.
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proposed rules relating to delivery at
slaughter plants are stated below:
t * * *

B. Carcass Graded Deliveries
1. Conditions. A buyer assigned a

Certificate of Delivery may call for delivery
of the cattle to an approved slaughter plant
corresponding to the stockyards designated
in the Certificate, or to any other approved
slaughter plant within 150 miles of the
feedlot from which the cattle originate. Final
grading will reflect actual carcass results. The
Clearing House must be notified by 10:00
a.m. on the second business day prior to the
day of slaughter of the buyer's election of
carcass grading and the slaughter plant. Upon
arrival at the slaughter plant, cattle must be
allowed access to water.

2. Delivery Days. A buyer assigned a
Certificate prior to the termination of trading
may demand delivery on any business day
between the third and sixth business day,
inclusive, following tender of the Certificate.
A buyer assigned a Certificate after
termination of trading may demand delivery
on the third or fourth business day following
tender of the Certificate.

3. Seller's Duties. On the second business
day prior to the day of slaughter, the Clearing
House will notify the seller of the buyer's
election of carcass grading and which
approved slaughter plant was selected by the
buyer. The seller be responsible for
contacting representatives of the slaughter
plant to coordinate arrival time and time of
slaughter. The seller shall arrange
transportation to the slaughter plant..

4. Payment. Upon the seller's fulfillment of
delivery to the slaughter plant selected by the
buyer, the Clearing House shall release 90%
of the funds to the seller. Remaining funds
will be released to the seller upon the
completion of final carcass grade and yield
results. Title to each delivered unitshall pass
to the buyer when the delivered unit is
weighed and placed in a holding pen for
slaughter at the approved slaughter plant
selected by the buyer.

5. Par Delivery and Substitutions.
a. Par Delivery Unit. A par delivery unit.

shipped to an approved slaughter plant
designated by the buyer, shall be 40,000
pounds of live steers which produce 65%
choice, 35% select grade steer carcass beef,
with no individual carcass weighing less
than 600 pounds or more than 900 pounds.
Not more than one (1) yield grade 4 carcass
shall be permitted in a par delivery unit.

Par delivery units shall have an actual
average hot yield of 63.5%.
. All cattle contained in a delivery unit shall
be healthy. Cattle which are unmerchantable,
such as crippled, sick, obviously damaged or
bruised, or which for any reason do not
appear to be in satisfactory condition to enter
normal fresh meat"marketing channels shall
be excluded. No cattle showing a
predominance of dairy breeding or showing
a prominent hump on the forepart of the
body shall be deliverable. Such
determination shall be made by USDA
personnel and shall be binding on all parties.
All resulting carcasses must be merchantable.
Carcasses which are not suitable to enter
normal fresh meat marketing channels will
be excluded from the delivery unit.

b. Weight Deviations. Resulting carcasses
weighing less than 600 pounds or more than
900 pounds shall be deliverable at a discount
of 20% of the settlement price. For purposes
of computing such discount, the live weight
of the animals which resulted in the over or
under weight carcass(es) shall be considered
the same as the average weight per head of
the delivered unit.

c. Yield Deviations. Delivery units with an
actual average hot yield over or under 63.5%
shall be deliverable at a price computed by
dividing the actual hot yield by 63.5% (the
par hot yield) and multiplying the result by
the settlement price.

d. Yield Grade Deviations. Up to one (1)
yield grade 4 carcass is deliverableat par.
Each additional yield grade 4 carcass in the
delivery unit shall be deliverable at a
discount $20.00/cwt. on a live weight basis.
For purposes of computing such discount,
the live weight of the animals which resulted
in the yield grade 4 carcass(es) shall be
considered the same as the average live
weight per head of the delivered unit.

Any carcass(es) with a yield grade of 5
shall be deliverable at a discount of $30.00/
cwt. on a live weight basis. For purposes of
computing such discount, the live weight of
the animals which resulted in the yield grade
5 carcass(es) shall be considered the same as
the average live weight per head of the
delivered unit.

Notwithstanding the above, if the cattle are
slaughtered in a plant where normal use of
"hot fat trimming" makes yield grade
determination impossible, all carcasses will
be considered to be par with respect to yield
grade.

e. Quality Grade Deviations. Delivery units
resulting in 65% USDA Choice grade
carcasses and 35% USDA Select grade
carcasses are deliverable at par. Each Choice
grade carcass above the minimum number
necessary to achieve 65% shall be deliverable
at a differential computed by subtracting the
"Select 1-3 Boxed Beef Cut-Out Value" from
the "Choice 1-3 Boxed Beef Cut-Out Value"
and multiplying the result by 63.5%.
Similarly, each Select grade carcass above the
maximum number allowable not to exceed
35% shall be deliverable at a differential
computed by subtracting the "Choice 1-3
Boxed Beef Cut-Out Value" from the "Select
1-3 Boxed Beef Cut-Out Value" and
multiplying the result by 63.5%. The Boxed
Beef Cut-Out Value for the carcass weight
corresponding to the average weight of the
delivery unit will be used. The Boxed Beef
Cut-Out Values are computed and published
daily by USDA Market News on the National
Carlot Meat Report. Values published.on the
day of slaughter will be used in computing
the differential. Any carcass(es) grading
below USDA Select shall be deliverable at a
discount of 25% of the settlement price. For
the purpose of computing such differentials,
the live weight of the steers which resulted
in the carcasses being adjusted shall be
considered the same as the average weight
per head of the delivered unit.

F. Quantity Deviations. Variations in
quantity of a delivery unit not in excess of
5% of 40,000 pounds of live weight at the
slaughter plant shall be permitted at the time,
of delivery with appropriate adjustment of

reflect delivered weight but with no further
penalty.

g. Other Deviations. If one or more of the
carcasses is condemned or is unacceptable
for entry into normal fresh marketing
channels (for reasons such as measles), than
each such carcass shall not be considered as
part of the delivery unit. If a carcass is
removed from the delivery unit for reasons
stated above, the total carcass weight will
reflect only those carcasses acceptable for
delivery, and the total delivered live-weight
shall be reduced by the average live weight
times the number of carcasses removed. In
the event that the total live weight falls below
the 5% tolerance as specified in Rule
1504.B.5.f. as a result of the condemnation.
the seller is responsible for replacing the
removed carcass(es), by: (1) delivering
another steer(s) for slaughter; (2) purchasing
a steer(s) from the slaughter plant; or (3)
purchasing a steer carcass(es) from the
slaughter plant. The actual weight of such
replacement steer(s), or the live-weight
equivalent of such replacement carcass(es),
calculated on the basis of the weight of the
replacement carcass(es) divided by 63.5%,
shall be added to the delivered live weight.

Excess trimming required due to injection
site abscesses or other carcass defects will
reduce the total delivered carcass weight, and
the resulting hot yield.

Liver condemnations in excess of 20% are
the liability of the seller. For each liver in
excess of 20% condemned, an adjustment
will be made according to the USDA
"National Carlot Meat Report" published on
the day of slaughter. The discount will reflect
the contribution toward the "By-Prdduct
Drop Value" per cwt. (live-weight basis) of
the liver.

h. DeliveryPoints and Allowances. Buyers
electing carcass grading must specify an
approved slaughter plant enumerated by the
Exchange. Eligible sldughter plants include
those enumerated for the stockyards to which
the cattle were tendered, and any other
approved slaughter plant that is within 150
miles of the originating feedlot.

i. Payment for Deviations. For the purpose.
of computing adjustments resulting from
deviations from the par delivery unit the
settlement price at the time the Certificate is
assigned to the exercising long will be used.

6. Procedures and Standards for Grading,
Determining Yield and Weighing.

a. Time for Inspection. Upon notification
-from the Clearing House that the buyer has
elected carcass grading, and the slaughter
plant to which the cattle are to-be delivered,
'the seller must coordinate the arrival and
slaughter time with representatives of the
slaughter plant. The Clearing House must be
promptly notified when the arrangements are
made, and USDA Meat Grading Service
personnel will be notified to supervise
weighing and to conduct a visual inspection
upon arrival. Upon arrival at the slaughter
plant, USDA Meat Grading Service Personnel
will visually inspect the load for general
conformance with the contract. If the load
generally conforms with the contract
specifications, the load will be promptly
weighed, and placed in a foilding pen as-a.
unit prior to slaughter. Identity of the
defivety unit shall be maintained, in a
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manner satisfactory to the USDA Meat
Grader.

b. Grading and Determining Yield.
Carcasses must receive final grade, within
three business days of slaughter. Approved
slaughter plants normally grading after 24
hours must hold carcasses falling in the top
third of the Select grade for re-grading 48
hours after slaughter. Approved plants
normally grading after 48 hours may hold
carcasses falling in the top third of the Select
grade for re-grading 72 hours after slaughter.
Approved slaughter plants "hot fat
trimming" carcasses and not normally
holding carcasses for grading beyond 24
hours are not required to hold carcasses for
regrading. Final grade and yield results must
be completed within 72 hours of slaughter.

c. Weighing. The weight at the slaughter
plant will be used as the live delivery weight
and for purposes of calculating the resulting
hot yield. If, in the judgement of the USDA
Meat Grader, one or more of the steer(s) in
the load do not generally conform with the
contract specifications, the objectionable
steer(s) will be removed from the delivery
unit. If the delivered live weight falls below
the 5% tolerance as specified in Rule
1504.B.5.f, the seller is responsible for
replacing removed steer(s) until the
minimum live weight is achieved.

Weighing shall be done promptly upon
arrival at the slaughter plant. USDA Meat
Grading Service Personnel will supervise
weighing by slaughter plant employees, and
shall record total net weight and number of
head of cattle, lot number and/or pen number
and the dqte weighed. After weighing, the
cattle shall be sealed in a holding pen prior
to slaughter.

7. Delivery Invoice. Final grading results
must be completed within three business
days after the day of slaughter. The USDA
Meat Grader shall notify the Exchange of the
results, from which the Exchange shall
promptly prepare its Delivery Invoice
incorporating the lot number, number of
head, net live weight, quality grade, actual
average hot yield, yield grade, date of
delivery to the slaughter plant, and date of
final USDA inspection. The Delivery Invoice
shall be promptly delivered to the buyer and
seller. Upon receipt, the USDA Carcass
Grading Results Certificate shall be
forwarded to the clearing member
representing the buyer.

8. Cost of Inspection, Weighing, Storage,
and Transportation. Death loss, feed and
yardage, and all other costs are the
responsibility of the seller until the cattle are
delivered to the slaughter plant selected by
the buyer. The buyer will be assessed a
standard freight rate per mile for each
additional mile the cattle are hauled over and
above the distance between the feedlot and
the stockyards to which the seller originally
tendered the cattle, and this freight
assessment will be paid to the seller. The
standard freight rate per mile will be
established annually by the Exchange. The
cost of the carcass grading inspection will be
borne by the buyer.

9. Penalties. If the seller fails to present
deliverable cattle to the slaughter plant on
the date specified by the buyer, the penalties
shall be $.005 per pound each business day

that a load of cattle is presented but fails to
pass visual inspection until proper delivery
is made. However, for each business day that
the seller fails to present a load of cattle the
USDA Meat Grader can visually inspect
(according to the provisions of Rule
11506.B11504.B.6.a) the penalty shall be $.015
per pound.

10. Exchange Certificate. The rules of the
Exchange in regard to the Exchange
Inspection Certificate are not applicable to
delivery under this chapter.
* *t * * *

Second, the proposal will change the
contract's deliverable quality standards
applicable to the delivery of live steers
to reflect the deliverable quality
standards described above for steer
carcasses. In particular, the proposed
amendments will specify that a par
delivery unit must consist of a
minimum of 65 percent USDA Choice
grade and a maximum of 35 percent
USDA Select grade live steers, rather
than 100 percent USDA choice live
steers as presently provided for in the
futures contract.

Under the proposed amendments,
each additional choice grade steer above
the proposed 65 percent minimum level
for choice grade steers in a delivery unit
and each additional Select grade steer in
excess of the proposed 35 percent
maximum level for Select grade steers in
a delivery unit will be deliverable at
price differentials reflecting current
cash market differences between those
grade. Those differentials will be
calculated as the difference between the
"Choice 1-3 Boxed Beef Cut-Out
Value," and the "Select 1-3 Boxed Beef
Cut-Out Value" that are published by
the USDA Market News Service on the
delivery day, multiplied by 63.5
percent. The proposed amendments
would specify that, in calculating the
above-noted price differentials, the
Boxed Beef Cut-Out Values used would
be those for the carcass weight
corresponding to the average live weight
of the delivery unit and that the weight
of each Choice or Select grade steer
subject to such price differentials would
be deemed equal to the average live
weight per head of the delivery unit.

The proposed amendments would
also modify the contract's existing
standards for the estimated hot yield of
a delivery unit to provide for the
delivery at par of a live cattle delivery
unit which has an estimated hot yield
of 63.5 percent. Delivery units with an
estimated hot yield over or under 63.5
percent will be deliverable at a price
which would be equal to the estimated
hot yield of a delivery unit divided by
63.5 percent multiplied by the contract's
settlement price.

In addition, the proposed
amendments would reduce to one from

four the number of estimated yield
grade 4 steers permitted in a par
delivery unit and increase to 1,000
pounds from 950 pounds the minimum
allowable weight of an individual steer
in a delivery unit.

Third, the proposals also will modify
the existing list of delivery points to
remove Greeley, Colorado, and add the
following six new points: Norfolk, North
Platte, and Ogallala, Nebraska; Pratt,
Kansas; Guymon, Oklahoma; and
Clovis, New Mexico. The contract's
existing delivery points at Omaha,
Nebraska; Sioux City, Iowa;-Dodge City,
Kansas; and Amarillo, Texas will
continue to serve as live cattle delivery
points under the proposals. Under the
amended contract, delivery at all
delivery points will be at par. The CME
also proposes to revise the contract's
delivery procedures to specify that live
cattle intended for delivery must be in
a secured pen in the approved livestock
yards by 9:00 a.m. at each of the above-
noted delivery points. Further, under
the CME'sproposal for delivery at
slaughter plants, each stockyard
delivery point will have an associated
list of CME-approved slaughter plants at
which a buyer may exercise the option
of taking delivery. The slaughter plants
that will be eligible for CME approval
for each stockyard are shown below:

The following slaughter plants are
eligible for delivery of cattle tendered to
each of the stockyards:

Stockyards and Slaughter Plants
Sioux City, LA

IBP: Luverne, MN
IBP: West Point, NE
IBP: Dakota City, NE
IBP: Denison, IA
BeefAmerica: Norfolk, NE
BeefAmerica: Omaha, NE (#1)
BeefAmerica: Omaha, NE (#2)
Greater Omaha: Omaha, NE
Beef Specialists, Windom, MN
Excel, Schuyler, NE

Norfolk, NE
IBP: Dakota City, NE
IBP: West Point, NE
IBP: Denison, IA
IBP: Lexington, NE
IBP: Luverne, MN
BeefAmerica: Norfolk, NE
BeefAmerica: Omaha, NE (#1)
BeefAmerica: Omaha, NE (#2)
Excel: Schuyler, NE
Greater Omaha: Omaha, NE
Monfort: Grand Island, NE

Dodge City, KS
IBP: Holcomb, KS
Monfort: Garden City, KS
Excel: Dodge City, KS
NationalIHyplains: Dodge City, KS
National/Hyplains: Liberal. KS

Guymon, OK
IBP: Holcomb, KS
IBP: Amarillo. TX
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Monfort: Garden City, KS
Monfort: Dumas, TX
Excel: Dodge City, KS
National/Hyplains: Dodge City, KS
National/Hyplains: Liberal, KS

Amarillo, TX
National/Hyplains: Liberal, KS
JBP: Amarillo, TX
Monfort: Dumas, TX
Excel: Friona, TX
Excel: Plainview, TX

Omaha, NE
IBP: West Point, NE
IBP: Dakota City, NE
IBP: Denison, IA
BeefAmerica: Norfolk, NE
BeefAmerica: Omaha, NE (#1)
BeefAmerica: Omaha, NE (#2)
Greater Omaha: Omaha, NE
Excel: Schuyler, NE
Monfort: Grand Island, NE
Monfort: Des Moines, IA

North Platte, NE
Monfort: Grand Island, NE
Monfort: Greeley. CO
IBP: Lexington, NE
Excel: Fort Morgan, CO

Pratt, KS
IBP: Holcomb, KS
IBP: Emporia, KS
Monfort: Garden City, KS
Excel: Dodge City, KS
National/Hyplains: Dodge City, KS
National/Hyplains: Liberal, KS

Ogallala, NE
IBP: Lexington, NE
Monfort: Greeley, CO
Excel: Fort Morgan, CO

Clovis, NM
IBP: Amarillo, TX
Monfort: Dumas, TX
Excel: Friona, TX
Excel: Plainview, TX

Other amendments being proposed by
the CME would revise the terms of the
contract's Certificate of Delivery.
Specifically, the proposed amendments
would require that, for certificates
tendered before the termination of
trading in an expiring contract month,
delivery must occur on the sixth
business day that is also a delivery day
after the certificate is tendered if the
buyer elects to have the cattle graded
alive. If the buyer opts for carcass
grading of the delivery cattle, delivery
may occur at the buyer's option on any
day between the third and sixth
business day, inclusive, following the
day the certificate was tendered. For
certificates tendered on or after the last
trading day of an expiring contract
month, the proposed amendments
would specify that delivery must occur
on the fourth business day that is also
a delivery day after the day the
certificate was tendered, if the buyer
elects to have the cattle graded alive. If
the buyer opts for carcass grading,
delivery must occur at the option of the
buyer on either the third or fourth

business day following the day the
certificate is tendered.

In addition, the proposed
amendments would specify that
certificates may not be tendered after
the fourth business day prior to the last
business day that is also a delivery day
of the expiring contract month. The
proposals also would provide that, for
cattle graded alive, delivery may not be
made prior to the seventh business day
following the first Friday of the expiring
contract month. The proposed
amendment would further provide that
trading shall terminate in an expiring
contract month on the business day
preceding the last seven business days
of that month, rather than on the
business day preceding the last five
business days .of the contract month as
currently specified in the contract.3

The proposed amendments also
would require that the deliverer must
specify on the certificate following
information: (1) The name, location,
business address, and telephone number
of the feedlot from which the cattle will
originate; (2) the distance between the
feedlot and the CME-approved livestock
yards specified as the delivery location
in the certificate; (3) the distance
between the feedlot and the slaughter
plants approved by the CME for the
selected livestock yards; and (4) any
other CME-approved slaughter plants
within 150 miles of the feedlot and the
distances of such plants from the
feedlot. Finally, the proposed
amendments would reduce to one cent
per pound from one and one-half cent
per pound the fee assessed traders who
retender certificates of delivery.

The CME intends to apply the
proposed amendments to all newly
listed futures contract months following
receipt of Commission approval.

In support of the proposed
amendments, the Exchange indicates
that the proposals to provide long
traders with the alternative of requiring
that delivery take place at packing
plants are intended to bring the futures
contract's delivery system into
conformity with prevailing cash market
conditions. In particular, the CME notes
that current cash market practices differ
substantially from practices employed
when the futures contract began trading
in 1964. The CME indicates that, unlike
cash market practices of nearly 30 years

3The proposals would also provide that if there
are five or fewer delivery days after the last trading
day of an expiring contract month, trading shall
terminate on the business day preceding the final
six business days of the expiring contract month.
Currently, the futures contract specifies that, if
there are three or fewer delivery days in the
contract month, trading shall terminate on the
business day preceding the final four business days
of the contract month.

ago where cattle typically were fed in
small-feeder operations and marketed
through terminal markets before being
shipped to packing plants for slaughter,
most cattle currently are fed in large
commercial feedlots and are shipped
directly to packing plants. The CME also
notes that nearly 40 percent of fed cattle
trade on the basis of carcass weight and
grade and that the proportion of fed
cattle traded on this basis has more than
doubled between 1970 and 1990.

In addition, the CME indicates that it
believes the accuracy of live cattle
grading has declined over the last
several years and that live grading
standards overestimate carcass grading
results because such standards have not
kept pace with cash market changes.
These changes, the CME notes, include
improved cattle genetics; reduced
feeding period, which results in more
borderline Choice/Select grade cattle;
and the use of certain feed additives,
which tend to reduce the grade of cattle
without affecting the appearance of the
live animals. The CME believes that the
above-cited live-grading difficulties puts
receiving long traders at a disadvantage,
because packers bidding on Cv1E-
delivered cattle typically base their bids
on the carcass results, not the physical
appearance of the live animals.

The CME also believes that the above-
noted problems with live grading of
cattle are more evident in futures
deliveries than in day-to-day cash
market transactions. The CIE believes
that this is due to the fact that, while
packer buyers at feedlots have access to
feeder cattle placement weights, feed
ration information, rate of gain, and the
number of days the cattle were on feed,
USDA Market News Service employees
who currently grade futures delivery
cattle do not have such information and
thereby face more difficulties in
evaluating the quality of the live cattle.
The CME also believes that the current
futures delivery process creates stress
on the delivery cattle which can have an
adverse impact on the carcass results
that is not evident in an evaluation of
the live cattle.

The CME indicates that the above-
noted trends in the cattle industry have
made long traders more reluctant to take
delivery against the live cattle future
contract. The CME believes that the
reluctance to take futures delivery has
adversely affected recent trading activity
in the futures contract. The CME notes
that, if the level of trading activity in
recent months continues for the
remainder of 1993, the volume of
trading in the futures contract for the
calendar year 1993 will fall below 1977
levels and 1993 would represent the
fifth consecutive year with a decline in
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the total annual volume of trading in the
futures contract.

Regarding the proposed changes to
the delivery points, the CME believes
that each stockyard delivery point
should have at least three approved
slaughter plants, owned by different
firms, generally within a 150-mile
radius. In the case of Greeley, Colorado.
the CME notes that this delivery point
does not have three slaughter plants
within a 150-mile radius, and therefore,
the CME is seeking to delete it as a
delivery point. Each of the proposed
delivery points will meet the criterion of
three slaughter plants within 150 miles.

With respect to the proposed quality
changes. the CME indicates that the
proposed changes are necessary to make
the futures contract's terms reflect
current industry production of live
cattle. Specifically. the CME notes that
one of the most significant changes in
the cash market is the continued
movement toward a leaner end-product
in order to meet what is now perceived
as the produce demanded by
consumers.

The Commission is requesting
comments specifically with respect to:
(1) The extent to which the proposed
amendments reflect prevailing cash
market practices; (2) the extent to which
the proposed price differentials for the
delivery of differing qualities of live
steers or steer carcasses reflect
commonly observed commercial price
differences; (3) the extent to which the
proposal to permit delivery of live cattle
at par at the proposed new delivery
points for live steers reflect commonly
observed commercial price differences
and the affect of this proposal on the
ability of long traders to economically
take delivery of cattle at CME-approved
packing plants; and (4) the impact of the
proposed amendments on the overall
level of economically deliverable
supplies at the contract's delivery points
during the delivery months traded
under the futures contract.

Copies of the proposed amendments
will be available for inspection at the
Office of the Secretariat, Commodity
Futures Trading Commission, at the
above address. Copies of the amended
terms and conditions can be obtained
through the Office of the Secretariat by
mail at the same address or by
telephone at (202) 254-6314.

The materials submitted by the CME
in support of the proposed amendments

* may be available upon request pursuant
to the Freedom of Information Act (5
U.S.C. 552) and the Commission's
regulations thereunder (17 CFR part 145
(1987)). Requests for copies of such
materials should be made to the FOI,
-Privacy and Sunshine Act Compliance

Staff of the Office of the Secretariat at
the above address in accordance with
§ § 145.7 and 145.8.

Any person interested in submitting
written data, views, or arguments on the
proposed amendments should send
such comments to Jean A. Webb,
Secretary, Commodity Futures Trading
Commission, at the above address by the
specified date.

Issued in Washington, DC on September
27,1993.
Blake Inel,
Acting Director. Division of Economic
Analysis. -
FR Doc. 93-24157 Filed 9-30-93; 8:45 am!

BILUNG COE 351-01-M

DEPARTMENT OF DEFENSE

Office of the Secretary

The US Strategic Command Strategic
Advisory Group; Closed Meeting

AGENCY: USSTRATCOM, Department of
Defense.
ACTION: Notice of closed meeting.

SUMMARY: The CINCSTRATCOM has
scheduled a closed meeting of the
Strategic Advisory Group.
DATES: The meeting will be held from 28
to 29 October 1993.
ADDRESSES: The meeting will be held at
Offutt AFB, Nebraska.
FOR FURTHER INFORMATION CONTACT:
USSTRATCOM Strategic Advisory
Group. Offutt AFB, Nebraska 68113.
SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to discuss
strategic issues that relate to the
development of the Single Integrated
Operational Plan (SIOP). Full
development of the topics will require
discussion of information classified
TOP SECRET in accordance with
Executive Order 12356, 2 April 1982.
Access to this information must be
strictly limited to personnel having
requisite security clearances and
specific need-to-know. Unauthorized
disclosure of the information to be
discussed at the SAG meeting could
have exceptionally grave impact upon
national defense. Accordingly, the
meeting will be closed in accordance
with 5 U.S.C. App II Para 10(d) (1976),
as amended.

Dated: September 27,1993.
Patricia L. Toppings,
OSD Federal Register Liaison Officer.
Department of Defense.
[FR Doec. 93-24094 Filed 9-30--93; 8:45 aml
BILUNG CODE 5000-04-A

Department of Defense Wage
Committee; Closed Meetings

Pursuant to the provisions of section
10 of Public Law 92-463, the Federal
Advisory Committee Act, notice is
hereby given that a meeting of the
Department of Defense Wage Committee
will be held on Tuesday, November 2,
1993; Tuesday, November 9. 1993;
Tuesday. November 16, 1993; Tuesday,
November 23, 1993; and Tuesday,
November 30, 1993, at 2 p.m. in room
800, Hoffman Building #1, Alexandria,
Virginia.

The Committee's primary
responsibility is to consider and. submit
recommendations to the Assistant
Secretary of Defense (Personnel and
Readiness) concerning all matters
involved in the development and
authorization of wage schedules for
federal prevailing rate employees
pursuant to Public Law 92-392. At this
meeting, the Committee will consider
wage survey specifications, wage survey
data, local wage survey committee
reports and recommendations, and wage
schedules derived therefrom.

Under the provisions of section 10(d)
of Public Law 92-463, meetings may be
closed to the public when they are
"concerned with matters listed in 5
U.S.C. 552b." Two of the matters so
listed are those "related solely to the
internal personnel rules and practices of
an agency," (5 U.S.C. 552b.(c)(2)), and
those involving "trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential" (5 U.S.C. 552b.(c)(4)).

Accordingly, the Deputy Assistant
Secretary of Defense (Civilian Personnel
Policy/Equal Opportunity) hereby
determines that all portions of the
meeting will be closed to the public
because the matters considered are
related to the internal rules and
practices of the Department of Defense
(5 U.S.C. 552b.(c)(2)), and the detailed
wage data considered were obtained
from officials of private establishments
with a guarantee that the data will be
held in confidence (5 U.S.C. 552b(c)(4)).

However, members of the public who
may wish to do so are invited to submit
material in writing to the chairman
concerning matters believed to be
deserving of the Committee's attention.

Additional information concerning
this meeting may be obtained by writing
the Chairman, Department of Defense
Wage Committee, room 3D264, The
Pentagon, Washington, DC 20310.
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Dated: September 27, 1993.
Patrida L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 93-24095 Filed 9-30-93; 8:45 am]
BILLING COOE 5000-04-

Department of the Army

Armed Forces Epidemiological Board,
DOD

AGENCY: Armed Forces Epidemiological
Board.
ACTION: Notice of open meeting.

SUMMARY: In accordance with 10(a)(2) of
the Federal Advisory Committee Act
(P.L. 92-462) announcement is made of
the following committee meeting:

Name of Committee: Armed Forces
Epidemiological Board, DOD.

Date of Meeting: 21-22 October 1993.
Time: 0830-1700.
Place: Fort Bragg, North Carolina.
Proposed Agenda: 21-22 October

1993-Service preventive medicine
reports and current infectious disease
concerns. This meeting will be open to
the public but limited by space
accommodations. Any interested
persons may attend, appear before or
file statements with the committee at
the time and in the manner permitted by
the committee. Interested persons
wishing to participate should advise the
Executive Secretary, AFEB, Skyline Six,
5109 Leesburg Pike, room 667, Falls
Church, Virginia 22041-3258.
FOR FURTHER INFORMATION CONTACT:
Colonel Michael R. Peterson, USAF,
BSC, Executive Secretary, Armed Forces
Epidemiological Board, (703) 756-8012.

Dated: September 27, 1993.
Gregory D. Showalter,
Alternate Army Federal Register Liaison
Officer.
IFR Doc. 93-24136 Filed 9-30-93; 8:45 aml

L CODE 3910-01-1

Corps of Engineers

Recreational User Fees

AGENCY: U.S. Army Corps of Engineers,
DOD.
ACTION: Notice.

SUMMARY: In accordance with the
provisions of the Omnibus Budget
Reconciliation Act of 1993, Public Law
103-66, section 210 of the Flood Control
Act of 1968 (16 U.S.C. 406d-3) (as
amended), and 36 CFR 327.23 governing
public use of U.S. Army Corps of
Engineers Water Resource Development
Projects Administered by the Chief of

Engineers, this notice hereby establishes
a change in the collection of recreational
user fees for Federal Government
recreation areas administered by the
Chief of Engineers.

The specific application of the fees to
be collected will be reflected in notices
posted at each U.S. Army Corps of
Engineers water resource development
project where a use fee is to be charged.
EFFECTIVE DATE: The effective
implementing date of this change is 1
March 1994.
FOR FURTHER INFORMATION CONTACT:
Mr. Darrell E. Lewis, U.S. Army Corps
of Engineers, Natural Resources
Management Branch, Washington, DC
20314-1000, (202) 272-0247.

SUPPLEMENTARY INFORMATION:

House Bill
Authorizes the Secretary of the Army

to establish and collect fees for the use
of developed recreation sites and
facilities. New fees established under
the authorization are limited to $3 per
private, noncommerical vehicle. It also
deletes the existing requirement for one
free campground at Corps facilities
where camping is permitted.

Senate Amendment
Authorizes the Secretary of the Army

to charge fees for the use of developed
recreation sites and facilities, and
deletes the existing requirement for one
free campground at Corps facilities
where camping is permitted.

Conference Agreement
Adopts a combination of the two

provisions authorizing the Secretary of
the Army to establish and collect fees
for the use of developed recreation sites
and facilities. The new fees are limited
to $3 per private, noncommercial
vehicle transporting not more than 8
persons. It also deletes the existing
requirement for one free campground at
Corps facilities where camping is
permitted.

Wording of the Approved Bill
Sec. 210. Recreational User Fees,

paragraph (b), Fees for use of developed
recreation sites and facilities requires
that-

1. Notwithstanding section 4(b) of the
Land and Water Conservation Fund Act
of 1965 (16 U.S.C. 4601-6a(b)), the
Secretary of the Army is authorized,
subject to paragraphs (2) and (3), to
establish and collect fees for the use of
developed recreation sites and facilities,
including campsites, swimming
beaches, and boat launching ramps but
excluding a site or facility which
includes only a boat launch ramp and
a courtesy dock.

2. The Secretary shall not establish or
collect fees under this subsection for the
use or provision of drinking water,
wayside exhibits, roads, scenic drives,
overlook sites, picnic tables, toilet
facilities, surface water areas,
undeveloped or lightly developed
shoreline, or general visitor information.

3. The fee under this subsection for
use of a site or facility (other than an
overnight camping site or facility or any
other site or facility at which a fee is
charged for use of the site or facility as
the date of the enactment of this
paragraph (10 August 1993)) for persons
entering the site of facility by private,
noncommerical vehicle transporting not
more than 8 persons (including the
driver) shall not exceed $3 per day per
vehicle. Such maximum amount may be
adjusted annually by the Secretary for
changes in the Consumer Price Index of
All Urban Consumers published by the
Bureau of Labor Statistics of the
Department of Labor.

4. All fees collected under this
subsection shall be deposited into the
Treasury account for the Corps of
Engineers established by section 4(i) of
the Land and Water Conservation Fund
Act of 1965 (16 U.S.C. 4601-6a(i)).

Dated: September 23, 1993.
Gregory D. Showalter,
Alternate Army Federal Register Liaison
Officer.
IFR Doc. 93-24065 Filed 9-30-93; 8:45 am]
BILUNG CODE 371042-M

DEPARTMENT OF ENERGY

Restricted Eligibility Support of
Advanced Coal Research at U.S.
Colleges and Universities

AGENCY: Department of Energy,
Pittsburgh Energy Technology Center.
ACTION: Notice of restricted eligibility.

SUMMARY: The Department of Energy
(DOE), announces that pursuant to 10
CFR 600.7(b), it intends to conduct a
competitive Program Solicitation No.
DE-PS22-94PC94200, and to award, on
a restricted eligibility basis, financial
assistance (grants) to U.S colleges,
universities, and university-affiliated
research institutions in support of
advanced coal research. These grants
will be awarded to a limited number of
proposals selected on the basis of
scientific merit, subject to the
availability of funds.
FOR FORTHER INFORMATION CONTACT: Ms.
Donna J. Lebetz, U.S. Department of
Energy, Pittsburgh Energy Technology
Center, P.O. Box 10940 (MS 921-118),
Pittsburgh, PA 15236-0940, AC (412)
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892-6206. Requests for solicitation
copies must be made in writing.
SUPPLEMENTARY INFORMATION: Since the
inception of the University Coal
Research Program in FY80 (by
congressional direction) it has been
DOE's intent to maintain and upgrade
educational, training and research
capabilities at U.S. universities and
colleges in the fields of science and
technology related to coal. Moreover,
the involvement of professors and
students to generate fresh research ideas
and to ensure a future supply of coal
scientists and engineers is a key purpose
of this program. Therefore, U.S.
colleges, universities, and university-
affiliated research institutions may
submit, in response to this solicitation,
applications only if the Principal
Investigator or a Co-Principal
Investigator listed on the application is
a teaching professor at the university
and at least one student registered at the
university is to receive compensation
for work performed in the conduct of
research proposed in the application.
and proposals from the university-
affiliated research institutions must be
submitted through the college or
university with which they are
affiliated. The university (not the
university-affiliated research institution)
will be the recipient of any resultant
DOE grant award. So long as all of these
conditions are met, other participants,
or Co-Principal Investigators or rsearch
staff who do not hold teaching or
student positions may be included as
part of the research team.

Eligibility for participation in this
program in FY94 is restricted to U.S.
colleges and universities and university-
affiliated research institutions as
defined above.

All applications must be related to
coal research in one of the following
eight technical categories:

1) Coal Science Fundamental
research on the structure,
characteristics, and reactivity of coal
and coal-derived materials including
non-fuel coal applications; nature of the
oxygen-, nitrogen-, and sulfur-bonding
in coal and coal-derived materials;"
geochemical and geophysical properties
of coal; techniques and instrumentation
applicable to the analysis of coal, coal
mineral matter, trace elements in coal,
and coal-derived materials, changes in
the physical state of coal as a function
of temperature, media and atmosphere.

(2) Coal Surface Science Research,
on surface properties of coal and
mineral matter pertinent to weathering,
preparation (i.e. surface-based
beneficiation, dewatering, and
pelletizing), conversion, utilization, and
the rheology of coal-liquid mixtures.

(3) Reaction Chemistry Fundamental
research directed toward an
understanding of the organic, inorganic.
and biochemistry of coal with respect to
catalyzed and uncatalyzed conversion
and utilization; chemical and
microbiological coal cleaning,
gasification, liquefaction, synthesis gas
conversion, denitrogenation, and
desulfurization; novel reactions for
depolymerizing coal; chemical reactions
in supercritical fluids; fuel cell
chemistry, and microbial systems to
capture CO2.

f4) Advanced Process Concepts
Research on concepts to improve the
efficiency Or environmental acceptance
of coal utilization and conversion
processes, including coal preparation,
through novel chemistry, engineering.
combined process steps, reactors, or
components.

(5) Engineering Fundamentals and
Thermodynamics Research on the
effect of temperature and/or pressure on
transport phenomena with or without
chemical reactions; measurement and
correlation of thermodynamic and
transport properties pertinent to coal
conversion and utilization; supercritica
phase behavior; slurry bubble column
reactor technology and high
performance materials for use in coal
conversion and utilization, including
interaction of ash, slag or corrosive
vapor with those materials.

(6) Environmental Science Research
on the formation, control, and
elimination of gaseous, liquid, and solid
pollutants arising from coal conversion
and utilization reactions, including the
emission of toxic substances such as
trace metals, and techniques for the
capture of CO2.

(7) High Temperature Phenomena
Investigation of the physical and
chemical phenomena observed at high
temperature and/or high pressure,
which are associated with the
combustion and gasification of coal, and
the electromagnetic generation of
power; vaporization of alkalis and ash
fusion in coal conversion and utilization
processes; high temperature separation
techniques, characterization of high
temperature ash material from various
coal combustion and coal gasification
processes, such as entrained flow, fluid
bed and fixed bed gasification.

In addition to the above described
University Coal Research Core Program,
the DOE intends to select two proposals
under a Joint University/Industry Coal
Research Program. It is a goal of this
Joint University/Industry Coal Research
Program to encourage a collaborative
effort between academia and industry,
and to enrich the educational
experience for students by expanding

their research exposure, with the
expectation that good fundamental
research will result which has the
potential for application to U.S.
Industry problems.

Under this Program, two or more
universities/colleges with at least one
industrial participant (minimum joint
involvement of at least three (3) parties).
may submit a proposal which falls
under any of the seven (7) technical
topics listed above. The proposing
organization must be a U.S. University
or College and will be the bargaining
agent for the team. Proposals must offer
cost sharing (cash and/or in-kind
contributions) from a non-federal source
at a minimum required level of at least
twenty-five (25) percent of the proposed
project value. Proposals must also
include industrial participation. The
minimum level of industrial
participation is twenty-five (25) percent
of the total proposed work to be
performed. (As with the UCR Core
Program, subcontracting to industrial
participants is limited to twenty-five
(25) percent of the DOE's support of the
work to be performed.) Proposals under
this Program must be for a three-year
period. At least one (1) of the
researchers from each participating
university/college must be a teaching
professor at the participating university/
college and at least (1) student from
each participating university/college
must be compensated for work
performed in conjunction with the
project.

(8) Environmental Impacts of Ocean
Disposal of CO2 DOE desires research
of both an experimental and theoretical
nature which would specifically focus
on evaluating and describing the
environmental impacts, on a local and
global basis, associated with the
disposal and sequestration in the deep
ocean of CO2 which was captured from
fossil fuel-fired power plants. The
effects of elevated CO2 levels on aquatic
organisms and food chains are of
primary concern. Key issues include the
influence of the entire ocean disposal
infrastructure and process on marine
ecosystems viz: the effects of pipes,
platforms, and nozzles in the oceans,
the effects of dispersions of CO2 gas
bubbles and liquid drops, the effects
associated with the formation of hydrate
deposits in the deep ocean, and the
effect of changes in deep ocean
carbonate chemistry. Other important
factors to consider in this effort are the
total quantities of CO2 to be disposed of,
disposal site characteristics and
habitats, relevant environmental laws
and treaties, criteria for conducting
environmental impact assessment,
environmental sampling and monitoring
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techniques, biological characteristics of
oceanic ecosystems and the long-term
release of CO 2 back to the surface. A
thorough and comprehensive review of
the current state of knowledge of this
subject, together with recommendations
for future research priorities on this
subject would also be of substantial
value for this project.

Technical Topic 8 is a special topic
under the University Coal Research-
Program. It is anticipated that a single
project will be selected under this
research area which has been developed
and will be funded by the
Environmental Control Division at
PETC's Office of Project Management.
Separate funding (federal share
maximum of $500,000) and evaluation
procedureshave been developed for this
to iC.

V.S. colleges, universities, and
university-affiliated research
institutions may submit, in response to
Technical Topic 8 of this solicitation,
applications only if the Principal.
Investigator or a Co-Principal .
Investigator listed on the application is
a teaching professor at the university
and at least one student registered at the
university is to receive compensation
for work performed in the conduct of
research proposed in the application,
and proposals from the university-
affiliated research institutions must be
submitted through the college or
university with which they are
affiliated. The university (not the
university-affiliated research institution)
will be the recipient of any resultant
DOE grant award.

Proposals submitted in reponse to
Topic Area 8 shall be for project periods
of up to thirty-six (36) months; however,
for the award under Technical Topic 8,
DOE funds will be made available
annually for a twelve (12) month budget
period. Funding for any additional
budget period within the project period
is contingent on the DOE approval of a
continuation application which shall be
submitted by the grantee within two (2)
months prior to the end of the budget
period. DOE shall review this
continuation application for the
adequacy of the grantee's progress and
planned conduct of the project in the
subsequent budget period; moreover,
written approval from the DOE
Contracting Officer must be piovided
prior to the continuation of the research
effort and further obligation of DOE
funds. The amount and award of
continuation funding is subject to the
availability of appropriations.

DOE anticipates awarding financial
assistance (grants) for each project.
Approximately $5.49 million is
available for the program solicitation,

$4.19 million is for the UCR'Core
Program; $0.8 million is set-aside for the
Joint University/Industry Program and
$0.5 million is set aside for Technical
Topic 8. The UCR Core Program should
provide support for about twenty-one
(21) proposals, the Joint University/
Industry Program is to support two (2)
proposals and Technical Topic 8 is to
support one (1) proposal. Any funds not
used in the Joint University/Industry
Program (due to no responses received,
no selections made, or the DOE share' of
a selection is less than $400;000) will be
returned to the Core Program foraward.
Any funds not used in Technical Topic,
8 (due to no responses received, no
selections made, or the DOE share of the
selection is less than $500,000) will be
returned to the Environmental Control.
Division Program Funds.

The Program Solicitation is expected
to be ready for mailing by October 15,
1993. Applications must be prepared
and submitted in accordance with the
instructions and forms in the Program
Solicitation. To be eligible, applications
must be received by the Department of
Energy by December 1, 1993.

Dated: September 23, 1993.
Richard D. Rogus,
Contracting Officer, Acquisiton and
Assistance Division.
IFR Dec. 93-24195 Filed 9-30-93; 8:45 am)
B4LUNG CODE 40-i-P

University Research Instrumentation
Program 1994

AGENCY: Office of University and
Science Education Programs,
Department of Energy.
ACTION: Notice.

SUMMARY: The purpose of this notice is
to announce the availability of the
University Research Instrumentation
(URI) Program solicitation, and to
inform potential applicants of the
closing date and location for transmittal
of applications for awards under this
program. This program provides grants
to selected universities and colleges so
that they can purchase advanced
equipment which will enhance their
capability to conduct energy research.
The catalog number is 81.077 (Catalog of
Federal Domestic Assistance),
University Research Instrumentation
Program.
DATES: Applications may be delivered
by hand, U.S. First Class Mail, or
express mail and must be received by
the U.S. Department of Energy, DOE
Idaho Operations Office, no later than.
4:30 PM, local prevailing time, Monday,
December 6, 1993.

ADDRESSES: To be eligible, the
application must be forwarded to the
following address: 1994 URI Program,
U.S. Department of Energy, DOE Idaho
Operations Office, 785 DOE Place, M/S
1220, Idaho Falls, ID 83401-1562.

FOR FURTHER INFORMATION CONTACT:
Copies of the Program Solicitation may
be obtained from the URI Program
Manager, Office of University and
Science Education Programs, ET-31,
U.S. Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-8949.

SUPPLEMENTARY INFORMATION: The
purpose of the University Research
Instrumentation Program is to assist
university and college scientists in
strengthening their capabilities to
conduct long-range research in specific
energy research and development areas
of direct interest to DOE through the
acquisition of specialized research
instrumentation. This program is
consistent with, and part of, a
government-wide effort to increase the
availability of advanced research
instrumentation in universities and
colleges. Although congressional action
has not been completed on the FY 1994
Energy and Water Development
'Appropriations Bill, DOE expects to
have available for this program in FY
1994 approximately $5.2 million. In
anticipation of enactment of this bill,
DOE invites all qualified colleges and
universities to write for a copy of its
University Research Instrumentation
Program solicitation, DOE/ER-0593,
Notice of Program Announcement
Number DE-PS05-94ER79241.
Selection for award under this
solicitation is subject to the availability
of funds. Applications must be prepared
and submitted in accordance with the
instructions and forms included in the
program solicitation.

In FY 1994 applications will only be
accepted in the designated principal
research areas. The URI program's funds
will be concerned primarily with capital
equipment costing $100,000 or more
needed for on-campus research in one of
six specific energy research areas (listed
below in alphabetical order). The
following research areas are divided

* into subjects, and in some instances, the
subjects are further divided into
segments. The applicant should only
submit an application that fits within
the current research area, subject(s), and
if applicable, segment(s) stated in the
1994 URI Guide. A research area and/or
subject extracted from previous guides

'(1984-1993) does not meet the criteria
* for submission and will not be accepted.

Within each research area no preference
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is given to any of the subjects, or if
applicable, any of the segments.

A. Biological and Environmental
Sciences

1. Health Effects and Life Sciences.
Research on the cellular and molecular
effects of radiation and energy related
chemicals to provide data needed to
predict long-term health effects and
research that provides fundamental
information on the macromolecular
structure and function of living systems.

a. Improved and innovative methods
for detecting and quantitating DNA
damage and repair.

b. Improved quantitation of the health.
and environmental effects of radon
exposure.

c. More efficient and cost effective
approaches to mapping and sequencing
the human genome.

d. High resolution analysis of the
structure and function of biological
macromolecules.

2. Medical Applications: Molecular
Nuclear Medicine. Research exploiting
current molecular biology and nuclear
medicine techniques to develop nuclear
biotechnologies that provide
fundamental information about the in
vivo chemistry underlying normal and
pathological states of cell function, and
that identify and control functional
behavior at the cellular and molecular
level.

a. Molecular design of radiolabeled
probes for improved target selectivity
and binding affinity.

b. Efficient/automated synthesis of
genetically engineered radiolabeled
molecular probes.

c. High resolution imaging of
radiolabeled probe and macromolecular
interactions to study functional
behavior in viva.

3. Environmental Processes and
Effects. Equipment in support of
research for:

a. Subsurface microbiology and
factors affecting mobilization and
immobilization of chemicals in soils
and ground water systems, including
new technologies to characterize
microbes and the groundwater systems
within which they grow.

b. Determination of the movement
and fate of carbon, nutrients, and
contaminants introduced along the
ocean margins.

c. Development of fundamental
integrated ecological studies in
terrestrial systems that will contribute to
understanding response functions of
global and regional research activities.

4. Global Change Research.
Development of advanced
instrumentation, both ground-based
and/or airborne, for

a. High accuracy/precision
radiometric observations, both broad-
band and spectrally-resolved.

b. Measuring the spatial distribution
of all three phases of water, with
particular emphasis on profiling water
vapor in the atmosphere and lower
stratosphere.

c. Identifying and quantifying specific
atmospheric constituents, including
aerosols.

B. Chemical Sciences
Equipment needs to augment research

in specific areas of the Chemical
Sciences include fundamental studies
related to chemical reactivity,
transformations, and conversion.
Studies of the chemistry of fossil
resources, particularly the
characterization and transformation of
coal, are critical to new or existing
concepts of energy production and
storage.

1. Chemical Kinetics. Dynamics and
kinetics of high-temperature chemical
reactions, reaction mechanisms of
complex hydrocarbons, and formation
of hazardous byproducts.

2. Surface Chemistry. Studies
including the chemistry of adsorbates,
surface compositions, and studies of
molecules at the solid-gas interface.

3. Separation Processes. Organic and
organometallic molecules used in
separation processes, including solvent
extraction.

4. Correlation Effects. Correlation
effects which accompany multielectron
transfer and excitation in laser-assisted
atomic ion collisions, atomic processes
in intense magnetic and electric fields.

C. Energy Efficiency and Renewable
Energy

1. Battery and Fuel Cell Engineering
and Supporting Exploratory
Electrochemical Research.
Instrumentation to support exploratory
research and engineering development
in batteries, fuel cells, and
electrochemical capacitors, including:

a. Complete battery, fuel cell, and
capacitor characterization as a system.

b. Measurement of electrochemical
and physical properties of electrode and
electrolyte materials and structures.

c. Detailed characterizations of
electrochemical interfaces, including.
electrical, mechanical, and optical
properties.

2. Advanced Propulsion Systems and
Supporting Research. Instrumentation
to support exploratory research and
engineering development in advanced
heat engines and supporting research'in
materials, tribology, combustion, and
engine emissions.

3. Chemical Sciences. Biomass
characterization: equipment for the

development of analytical methods to
measure and characterize the energy
content and composition of biomass
feedstocks.

4. Building Sciences. Instrumentation
for use as diagnostic tools and full-scale
testing of control strategies for building
automation systems using applications
of artificial intelligence, such as fuzzy
logic, neural networks, and other
methods to increase energy efficiency
and reliability of integrated building
systems, such as HVAC and lighting.
The automation systems must be
capable of handling multiple data input
streams and control points, real-time
monitoring and control of system
functions, and data collection/report
generation.

Instrumentation for automated testing
of physical and thermodynamic
properties of non-CFC refrigerant fluids,
including mixtures.

5. Materials Sciences. Equipment and
instrumentation for the economical
processing and testing of thin films on
glass substrates, for use in controlling
optical and thermal properties.
Although films with static properties are
of interest, current priorities are on
those with properties that can be
dynamically controlled, such as
electrochromic and photochromic films.

6. Engineering Sciences.
Instrumentation for the testing and
evaluation of electric motor and
adjustable speed drive systems
performance for energy efficiency
applications. This includes digital
oscilloscopes, meters, voltage and
current transducers, in-line torque
meters, dynamometers and mechanical
measuring equipment such as stress/
strain gauges. In addition to fixed
instrumentation, portable
instrumentation and data acquisition
equipment are needed since a sizable
fraction of this research work involves
the evaluation of off-site operations in
residential, commercial, industrial
locations.

D. Engineering
Instrumentation for use as diagnostic

tools in basic or applied research on:
1. Multiphase flows, such as flows in

porous media, gas-liquid flows, slurries,
fluidized beds, flows including
biologically active substances, e.g.,
bacteria and enzymes.

2. Fracture mechanics, metal fatigue,
and mitigation of the effects of aging in
energy-related structures.

3. Process control in advanced
materials processing, such as
determination of nonequilibrium states
in thermal plasmas and evolution of
particulates in plasma streams, tracking
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and identification of radicals, and the
like.

E. Materials Science:
Equipment, apparatus,.

instrumentation, and facilities for
controlled synthesis and processing of
advanced materials including structural
ceramics; structural ceramic matrix'
composites; polymers; photovoltaic
semiconductors; structural intermetallic
compounds; ceramic, polymeric, and
intermetallic superconductors; magnetic
materials; surfaces of controlled
microstructure and microchemistry; and
adhesive bonds or welds between either
similar or dissimilar kinds of materials.

1. Ceramic Fiber Synthesis. Synthesis
of controlled ceramic fiber, whisker, or
powder of micron or submicron
dimensions with reduced and,
controlled levels of impurity and foreign
particulate contamination and in
compliance with relevant health,
environment, and safety concerns.

2. Composition Control. Reaction
processes for the production of research
laboratory quantities of controlled
composition and purity materials with
appropriate concern for the control of
reaction temperatures, pressure, and
chemical environment.

3. Material Synthesis. Hydrothermal
and other forms of pressure-assisted
reaction synthesis, biomimetic
reactions, atomic vapor resonant
ionization processes (to achieve very
high purity), electrochemical synthesis,
polymer synthesis, colloidal synthesis,
ceramic precursor synthesis, cluster,
and nanophase synthesis.

4. Vapor Deposition. Various
"assisted" vapor reaction and
deposition processes such as MBE,
MOCBD, sputtering, etc., and including
laser, plasma, microwave, particle beam,
photon or other methods that may
promote synthesis or process reactions
that would not otherwise occur, or
permit reactions to occur at lower
temperatures.

5. Bulk Processing. Processing issues
including processing material in bulk
form with the objective of achieving a
microstructure that gives desired
properties in the bulk form. Subjects
that are included are high pressure
(-GPa regime) reaction, self-propagating
and self-organizing synthesis of
consolidated products, hot isostatic
pressing, and various "assisted" forms
of consolidation including, but not
necessarily limited to, RF, microwave,
plasma, and various static and/or
dynamic applied fields that are capable
of achieving the densification of
composite or multiphasic ensembles, or
lowering the reacting temperature and
time required to achieve full

densification, and of providing :
preferred orientation of non-isotropic
bulk materials.

6. Fabrication and Joining. Includes
sheet metal fabrication and forming
under multiaxial deforming forces,
cross-linking and surface modification
fabrication routes in polymers, welding
and joining of both similar as well as.
dissimilar materials, e.g., joining a metal-
to ceramic, and near-net-shape forming
and shaping processes.

F. Mechanistic Plant and Microbial
Research

1. Basic Plant Sciences: Research
devoted to understanding the
fundamental cellular and molecular
mechanisms of plant conversion of solar
energy into chemical energy. This .
would include studies on growth and
development, as well as other
physiological and biochemical
processes that determine plant
productivity as renewable resources
(biomass).

2. Fermentation Microbiology: (a)
Examination of the various basic
biochemical processes involved in the
broad spectrum of metabolic, both
anaerobic and aerobic, transformations
carried out by non-medical
microorganisms; (b) research on the
physiology, biochemistry and molecular
biology of both monocultures and
complex consortia; (c) organisms
occupying unique, exotic niches with
the potential to be exploited in future
energy-related biotechnologies.

While the equipment requested may
be equally suitable and may be used for
research on other energy-related topics,
the need for the instrument(s) must be
justified (and the application will be
reviewed) in terms of its value and
ability to enhance the institution's
capabilities in the principal designated
energy-related research area specified
on the cover sheet. The instrument's
utility in advancing other areas of
scientific or technical research is of
peripheral interest during the
application's review procedure.

Participation in the URI Program is
limited to U.S. universities and colleges
that currently have active, ongoing DOE-
funded research support (including
subcontracts) totalling at least $150,000
in value in the specific research area for
which the equipment is requested
during the past two fiscal years (October
1, 1991 to September 30, 1993). '

DOE is establishing this limitation to.
ensure that the instrumentation
acquired with these grants will
significantly expand the research
capability of institutions which have
already demonstrated the capability to
perform long-range energy research. The

Office of University and Science
Education Programs believes that
restricting eligibility to institutions
which have performed $150,000 of DOE
supported research over a two-year
period will limit eligibility in this grant
program to those institutions which,
because of their existing commitment to
energy research, are best able to
incorporate advanced instrumentation
into their research programs. Special
consideration will be given to
Historically Black Colleges and
Universities (HBCUs) and other
traditional minority institutions which
meet the institutional eligibility criteria,
and have significant research
capabilities in the selected research
area. DOE will consider only requests
for larger instruments, costing about
$100,000 or more, which are required to
advance research in the designated
research area. Smaller research
instruments (less than $100,000 each)
will not be.eligible for consideration in
this program. General purpose
computing equipment is also not
eligible under this program. However,
laboratory computers and associated
peripherals dedicated for use directly
with the instrument requested (or for
use with existing research instruments
in the selected area) may be considered.
Computer equipment for theoretical
research will be eligible under this
program, but will be given secondary
consideration relative to
instrumentation for experimental
research.

For more detailed background
.information about the URI solicitation,
please refer to the following related
documents: (1) DOE request for public
comment on the URI program, June 7,
1083 (48 FR 26328), (2) October 18,
1983, DOE changes to the program (48
FR 48277); and (3) December 15, 1983,
DOE program solicitation
announcement (48 FR 55774). The
authority for the University Research
Instrumentation Program is contained in
section 31 (a) and (b) of the Atomic
Energy Act of 1954 (42 U.S.C. 2051) and
section 209 of the Department of Energy
Organization Act (42 U.S.C. 7139).

Issued in Washington, DC on September
23, 1993.
Steven W. Morrell,
Contraciin'g Officer, Procurement & Contracts
Division, Oak Ridge Operations Office.
IFR Dec. 93-24196 Filed 9-30-93; 8:45 aml
BILUNG CODE 6450-01-P
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Federal Energy Regulatory
Commission

[Docket No. RM93-18-001]

Order on Rehearing of Notice
Providing Accounting Guidance

Issued September 24, 1993.
In the Matter of Accounting and

Ratemaking Treatment of Special
Assessments Levied Under the Atomic
Energy Act of 1954, as Amended by Title XI
of the Energy Policy Act of 1992.

On June 23, 1993, the Commission
issued a Notice Providing Accounting
Guidance in Docket No. RM93-18-000
that specified the accounting treatment
that public utilities should use pursuant
to the Commission's Uniform Systems
of Accounts (USofA) 1 to account for the
costs of special assessments levied
under the Atomic Energy Act of 1954
(Atomic Energy Act),2 as amended by
title XI of the Energy Policy Act of 1992
(Energy Policy Act).3 Also on June 23,
1993, the Commission issued a Notice of
Proposed Rulemaking in which the
Commission proposed to amend its
regulations to specify a ratemaking
treatment to permit public utilities to
recover through jurisdictional rates the
costs of special assessments.4 Twenty-
eight entities submitted comments
concerning the accounting treatment
specified in the notice and the
ratemaking treatment in the proposed
regulations.5

1 18 CFR part 101 (1993).
242 U.S.C. 2011 et seq. (1988).
3 See Pub. L. 102-486, Title X1, 106 Stati 2776,

2954 (1992).
4 Accounting and Ratemaking Treatment of

Special Assessments Levied Under the Atomic
Energy Act of 1954, as Amended by Title XI of the
Energy Policy Act of 1992, Notice Providing
Accounting Guidance, 58 FR 36193 (July 6. 1993).
FERC Stats. & Regs. 132, 495 (1993).

5 The commenters are American Electric Power
System (AEP), Arizona Public Service Company
(Arizona), Baltimore Gas & Electric Company
(Baltimore Gas). Carolina Power & Light Company
(CP&L). Consolidated Edison Company of New
York. Inc. (Con Ed), Consumers Power Company.
Delmarva Power & Light Company (Delmarva),
Deloitte & Touche (Deloitte), Detroit Edison
Company (Detroit Edison). Duke Power Company
(Duke), Edison Electric Institute (EEl), Florida
Power Corporation (Florida Power), Florida Power
& Light Company (Florida P&L), General Public
Utilities Corporation and its operating companies,
Gulf States Utilities Company (Gulf States), Iowa-
Illinois Gas and Electric Company (Iowa-Illinois),
KPMG Peat Marwick (KPMG Peat). Maine Yankee
Atomic Power Company (Maine Yankee), National
Rural Electric Cooperative Association (NRECA).
New England Power Company (NEPCO), Niagara
Mohawk Power Corporation (NiMo), Ohio Edison
Company (Ohio Edison). Pennsylvania Power &
Light Company (Penn Power), Southern California
Edison Company. Southern Company Services, Inc.
(Southern). Virginia Electric and Power Company
(Virginia Power), Wisconsin Wholesale Customer
Group (which consists of Wisconsin Public Power
Incorporated SYSTEM. Badger Power Marketing

Since the Notice Providing
Accounting guidance was a final order
and not a proposed rulemaking, the
Commission will treat comments
concerning the notice as requests for
rehearing.

Background
Title XI of the Energy Policy Act.

among other things, amended the
Atomic Energy Act to establish a
Uranium Enrichment Decontamination
and Decommissioning Fund (Fund). The
fund is to be used to pay for
decontamination, decommissioning,
reclamation and other remedial
activities at the Department of Energy's
(DOE) gaseous diffusion uranium
enrichment facilities.

The Fund is financed in part through
appropriations, and in part through the
collection of special assessments on
domestic utilities. The special
assessments are to be levied by the DOE
based on the "separative work units"
purchased by domestic utilities for the
purpose of commercial electricity
generation before October 24, 1992. A
separative work unit is a measurement
of energy and is the unit by which
uranium enrichment services are sold.

The DOE plans to collect special
assessments for fiscal year 1993 by no
later than September 30, 1993. On
August 2, 1993. the DOE published an
interim final rule and notice of
proposed rulemaking concerning the
procedures and methods to be used to
calculate and collect special
assessments.6

The Atomic Energy Act, as amended,
provides that special assessments shall
be deemed a necessary and reasonable
current cost of fuel and shall be fully
recoverable in rates in all jurisdictions
in the same manner as a utility's other
fuel cost. Utilities will have no
discretion concerning the payment of
special assessments.

In the Notice Providing Accounting
Guidance issued on June 23, 1993, the
Commission determined that the
enactment of the Energy Policy Act and
the imposition of special assessments
has effectively caused a liability to exist
for all affected utilities. The
Commission further determined that
sound accounting practice requires that
the liability be reflected in financial
statements currently.

In order to obtain uniform accounting
treatment of special assessments, the

Authority, 41 municipal electric systems, and four
cooperatives), and Yankee Atomic Electric
Company (Yankee Atomic).

6 See Uranium Enrichment Decontamination and
Decommissioning Fund; Procedures for Special
Assessment of Domestic utilities, 58 FR 41160,
41.164 (Aug. 2. 1993).

Commission generally advised that all
affected public utilities shall record the
non-current portion of the entire
liability in Account 224, Other Long-
Term Debt, and the current portion of
the liability in Account 242,
Miscellaneous Current and Accrued
Liabilities.

If it is probable that the costs
associated with the liability will be
recovered through rates, the
Commission advised that a regulatory
asset shall be recorded in Account
182.3, Other Regulatory Assets, for such
probable future revenues. The
Commission further advised that the
recorded liability and regulatory asset
should be adjusted in future years to the
extent that adjustments, if any, for
inflation or other reasons become
known and measurable.

Finally the Commission advised that
the amount recorded in Account 182.3
shall be charged to Account 518,
Nuclear Fuel Expense, concurrently
with the recovery of the amounts
through rates. The Commission stated
that disallowance of rate recovery of any
part of the amount recorded in Account
182.3 shall be accounted for in
accordance with the requirements set
forth in Order No. 552.

This order on rehearing reiterates the
Commission's view that the entire
liability for special assessments must be
reflected currently in financial
statements. However, as discussed
below, we will grant rehearing to change
the account in which the long-term
portion of the liability will be recorded.

Discussion

A. Necessity of Accounting Guidance

1. Comments

Delmarva, Gulf States, Iowa-Illinois,
Ohio Edison, Penn Power, and Southern
state that the Commission already has
rules and guidelines concerning the
accounting treatment of fuel costs. The
commenters state that the section
1802(g) of the amended Atomic Energy
Act provides that the costs of special
assessments shall be fully recoverable in
rates in all jurisdictions in the same
manner as the utility's other fuel cost.
Therefore, the commenters argue that
additional accounting guidance is
unnecessary, since the Commission
already has regulations concerning the
accounting treatment of fuel costs.

Alternatively, Iowa-Illinois states that
the Commission should permit utilities
to follow the same accounting treatment
for wholesale transactions as they are
required to follow in their primary rate
jurisdiction.
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2. Commission Ruling

The Commission disagrees with the
contention that accounting guidance
concerning special assessments is
unnecessary. Although the Atomic
Energy Act provides that the costs of
special assessments are to be fully
recoverable in rates in the same manner
as other fuel cost, the act does not
provide accounting guidance
concerning when a liability related to
the incurrence of the costs is to be
recognized or when and in what
amounts the "fuel cost" should be
recognized in either rates or the utility's
books of accounts. As demonstrated by
the various comments, there are
differing views on how the accounting
measurement and recognition issues
should be resolved. The Commission
believes that uniform accounting by
utilities for similar transactions is an
integral aspect of regulation under the
Federal Power Act. This result could not
be achieved without the accounting
guidance the Commission has provided.

The Commission believes there is no
need to have the accounting follow the
primary rate jurisdiction. To do so could
cause a mismatch between the
recognition of revenues and the
recognition of accounting costs. The
requirement that there be uniform
accounting, however, does not
necessarily mean uniform ratemaking
treatment. There may be state
commissions that wish to prescribe a
ratemaking treatment for retail rates that
is different from the ratemaking
treatment for wholesale rates required
by this Commission. The accounting
guidance that the Commission issued
provides for appropriate recognition of
the economic effects of any differing
ratemaking tieatments without
impinging upon the ratemaking
authority of state commissions.

B. Account 224, Other Long-Term Debt

1. Comments

AEP, Arizona, Baltimore Gas, CP&L,
Con Ed, Delmarva, Deloittle, Detroit
Edison, EE, Florida Power, Florida P&L,
Gulf States, Iowa-Illinois, KPMG Peat,
Maine Yankee, NiMo, NRECA, NEPCO,
Ohio Edison, Penn Power and Virginia
Power state that the non-current portion
of a public utility's liability for the costs
of special assessments should not be
recorded in Account 224, Other Long-
Term Debt, as provided in the
accounting guidance. The commenters
state that Account 224 generally is used
to record a utility's long-term debt or
other interest-bearing debt. The
commenters argue that a utility's
liability for special assessments is not
similar to debt.

Several of the commenters argue that
recording a non-interest-bearing liability
in Account 224 will not accurately
reflect a public utility's capital
structure. The commenters state that
Account 224 is frequently used to
compute the cost of capital in
determining the allowed rate of return
on rate base and in determining the
allowance for funds used during
construction. They state that recording a
non-interest-bearing item in Account
224 will understate the ov6rall cost of
capita1.

Duke states that applying the
proposed accounting treatment to
formula rates fails to synchronize a
utility's rate base with its capital
structure. Duke argues that this problem
could be resolved by either:

(1) Recording the asset related to
special assessments in Account 120.4,
Spent Nuclear Fuel, which would
properly reflect the costs of special
assessments as a component of the value
of the asset that has provided service;

(2) Specifying that cost-of-service
tariffs are unaffected by the accounting
treatment for special assessments
(although this would not resolve the
synchronization problem for retail
rates); or

(3) Recording the costs of special
assessments in an account that does not
affect capital or rate base, such as
Account 253, Other Deferred Credits.

Iowa-Illinois argues that since many
state commissions have adopted the
USofA, the inclusion of a non-interest-
bearing item in Account 224 will
necessitate state commission
proceedings to permit the exclusion of
the liability for special assessments from
a utility's capital structure in order to
properly reflect the cost of capital for
ratemaking purposes.

Many of the commenters suggest that
the liability should be recorded in
Account 253, Other Deferred Credits.
Baltimore Gas states that the liability
represents a "long-term trade payable"
related to the past operations of nuclear
power plants. Baltimore GAS and AEP
state that the liability could be properly
recorded in Account 228.4,
Accumulated Miscellaneous Operating
Provisions. Con'Ed, Delmarva, Detroit
Edison, KPMG Peat and NRECA suggest
that the Commission create a new
account specifically for the liability.

2. Commission Ruling

The comments generally support the
Commission's conclusion that the entire
liability for special assessments should
be reflected in financial statements
currently. The comments disagree
concerning which account should be
used to record the long-term portion of

the liability, primarily because the
commenters believe that inappropriate
ratemaking effects may result if the
Commission requires the use of Account
224 to record the liability. Two
alternative accounts were suggested,
Accounts 253, and 228.4. Theoretical
arguments were also raised that a
utility's liability for special assessments
is not similar to interest-bearing debt
and that, therefore, both should not be
recorded in Account 224.

Although the Commission does not
concur that the liability for special
assessments is not "debt," the
Commission sees merit in the suggestion
that a different account be used to
record the long-term portion of the
liability in order to avoid unintended
ratemaking results. Therefore, the
Commission will grant rehearing on this
issue and require that the long-term
portion of the liability be recorded in
Account 228.4, Accumulated
Miscellaneous Operating Provisions.
The use of Account 253 would not be
appropriate because it does not fall
within the general classification of non-
current liabilities under the USofA.

C. Applicability to Utilities That Have
Ceased Plant Operation

1. Comments

In the Notice Providing Account
Guidance, the Commission stated that:
The total obligation is not contingent upon
future operations and payments must
continue even if the domestic utility no
longer operates nuclear units during the time
period when special assessments are levied.7

Yankee Atomic requests that the
Commission clarify this statement. It
states that special assessments may not
be levied on utilities, such as itself, that
ceased to operate generating plants and
sell electricity at wholesale or retail
before the Energy Policy Act was
enacted (October 24, 1992). Yankee
Atomic argues that title XI of the Energy
Policy Act appears to assume that
special assessments will apply to
operating utilities with current
amortized fuel costs that are being
recovered in rates. Since Yankee Atomic
does not meet these criteriqa Yankee
Atomic argues that it is not required to
pay special assessments.

2. Commission Ruling

The statement cited by Yankee
Atomic was not intended to draw a legal
conclusion as to any entity's obligation
to pay special assessments. That is a
matter for DOE to decide. The statement
was intended to indicate that, for
affected utilities, future payments are
probable and that therefore, a liability is
incurred by those utilities for the entire
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amount. In the absence of additional
information, no liability is required.to
be recorded.if, in the opini.on of Yankee
Atomic, it has no liability for special
assessments.

D. Current Recognition Of Liability

1. Comments
In the Notice, the Commission found

that the imposition of special
assessments has effectively caused a
liability to exist and that the entire
liability should be reflected in financial
statements currently. The Commission
stated:
Liabilities are probable future sacrifices of
economic benefits arising from present
obligations of a particular entity to transfer
assets or provide services to other entities in
the future as a result of past transactions of
events.9
In support of this statement, the
Commission cited the Financial
Accounting Standards Board's
Statement of Concepts No. 6, Elements
of Financial Statements, issued
December 1985; Volume 2 FASB
Original Pronouncements, June 1, 1992.

Con Ed disagrees with the
Commission's statement that the entire
liability for special assessments should
be reflected in financial statements
currently. It argues that the liability for
special assessments does not meet the
criteria for current recognition because
of the uncertainty involved in
estimating the costs of decommissioning
and the volatility of inflation. Con Ed
argues that the liability for special
assessments should be disclosed in
footnotes to a utility's financial
statements.

Con Ed also states that the special
assessments were- not part of the original
purchase price of nuclear fuel and that
therefore, notification and billing by
DOE would be the "obligating event"-
the event that requires recognition for
accounting purposes. Con Ed states that
special assessments could be viewed as
a retroactive adjustment to the original
purchase price of nuclear fuel.
Therefore, Con Ed argues that the
Commission should apply "transition,"
accounting to special assessments in
order to minimize the implementation
costs and to minimize disruption while
ensuring that financial statements
provide useful information.
Accordingly, Con Ed argues that the
Commission should permit utilities to
defer recognition of the liability over the
statutory fifteen-year period over which
special assessments may be collected.

Con Ed argues that special
assessments should be accounted for as
expenses as they are billed by DOE and

858 FR at 36193-94 n. 4.

that this treatment is consistent with
utilities' provisions for
decommissioning their own nuclear
plants.

2. Commission Ruling

The Commission believes, as do most
commenters that the standards
contained in the Atomic Energy Act, as
amended, permit a reasonable estimate
of the total amount of special
assessments that each utility will be
required to pay. Section 1802 of the
Atomic Energy Act, as amended,
provides that the Fund shall consist of
annual deposits of $480 million per
fiscal year to be annually adjusted for.
inflation using the Department of
Labor's Consumer Price Index for all
urban consumers (CPI-U). Deposits to
the Fund are required to include a
special assessment on domestic utilities
(not to exceed $150 million per fiscal
year, adjusted for inflation using the
CPI-U). The amount to be collected
from each domestic utility for the
Special Assessment shall be in the same
ratio to the total amount to be deposited
in the Fund, for each year, as the total
amount of separative work units the
utility has purchased from DOE for the
purpose of commercial electricity
generation, prior to the date of
enactment of the Energy Policy Act
(October 24, 1992), bears to the total
amount of the separative work units
purchased from DOE for all purposes
prior to October 24, 1992.

While it is true that the exact amount
of the future payments is not known
with absolute certainty today, a liability
nevertheless should be recognized for
that obligation currently on an
estimated basis. Even if the estimates of
the total amount of the special
assessment were to fall within a wide
range, which does not appear to be the
case here, it would be appropriate to
record a liability for the amount at the
lower end of that range. It would not be
appropriate, however, to delay
recognition of all of the obligation
simply because future adjustments for
inflation will affect the exact amounts
that will be required to be paid in the
future. Estimates are inherent in the
accounting process, and all estimates
involve some degree of uncertainty.
Furthermore, the level of uncertainty is
not as great as Con Ed suggests. The
liability to be recognized.relates to a
utility's obligation to pay the special
assessments under the Act. It does not
represent a liability for
decommissioning DOE's enrichment
facilities. Therefore, contrary to Con.
Ed's assertions, uncertainties in
estimating the cost of decommissioning
do not affect measurement of the

estimated liability for the special
assessment.

The Commission also believes that
"transition" accounting for the special
assessments is neither appropriate nor
necessary. In suggesting the adoption of
transition accounting, Con Ed points to
the delayed recognition permitted for
transition obligations in Statement of
Financial Accounting Standards Nos. 87
and 106 of the Financial Accounting
Standards Board. Those statements
changed the accounting for pensions
and post-employment benefits other
than pensions from an expense when
paid (cash) basis to an expense when
earned (accrual) basis. Under the
statements, entities are allowed to defer
recognition of the liability related to the
pensions and benefits earned by
employees in periods to implementation
of the new accounting standards.
However, the Commission is not

* adopting new accounting standards
here. It is applying existing standards to
a new event. If the Commission were to
apply "transition" accounting for every
new circumstance affecting utilities,
financial statements would soon lose
their usefulness, because they would
not properly reflect the causes of
changes in assets, liabilities, and equity.
Thus, the Commission affirms its
determination that a liability should be
recognized for the entire amount of the
special assessments that will be paid
under the legislation.

E. FERC Form I Disclosure

1. Comments
. The Notice Providing Accounting

Guidance stated:
Public utilities should separately identify in
the notes provided at page 122 of Form 1 and
pages 12-13 of Form 1-F the following: (1)
Any expense associated with special
assessments as recorded in Account 518
during the reporting year; (2) any payment
associated with special assessments that is
made during the reporting year; and (3) any
refund of a special assessment that is
received during the reporting year from the
federal government because a public utility
has contested a special assessment or

* overpaid a special assessment.9
EEI states that this requirement is

unnecessary because the annual cost of
special assessments is small compared
to a utility's total annual fuel costs.

2. Commission Ruling

The information required to be
included in the notes will assist the
Commission in monitoring and
verifying that special assessments are
properly accounted for and that
amounts recovered in rates are
appropriate.

"58 FRat 36194 n.7.

51332



Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Notices

F. Applicability To Other Special
Assessments

1. Comments
Penn Power states that the

Commission should clarify that the
Notice Providing Accounting Guidance
does not apply to other "special
assessments" that are not levied
pursuant to the amended Atomic Energy
Act.

2. Commission Ruling
The Commission agrees that the

Notice Providing Accounting Guidance
is not intended to apply to special
assessments other than those levied
pursuant to the amended Atomic Energy
Act. The Commission orders:

(A) Rehearing is hereby granted in
part, and denied in part, as discussed in
the body of this order.

(B) The Secretary shall cause this
order to be published in the Federal
Register.

By the Commission.
Lois D. Cashell,
Secretary.
1FR Doc. 93-24108 Filed 9-30-93; 8:45 aml
BILLING COOE 6717-01-M

[Project No& 2535-003, et al.)

Hydroelectric Applications [South
Carolina Electric 4 Gas Co., et al.];
Applications

Take notice that the following
hydroelectric applications have been
filed with the Commission and are
available for public inspection:

1 a. Type of Application: New
License.

b. Project No.: 2535-003.
c. Date Filed: December 30, 1991.
d. Applicant: South Carolina Electric

& Gas Company.
e. Name of Project: Stevens Creek.
f. Location: On the Savannah River in

Edgefield and McCormick Counties,
South Carolina and Columbia County,
Georgia. The project and its flowage
easements predate creation of Sumter
National Forest, 90 acres of which are
within the project boundary.
. g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Randolph R.
Mahan (106), Assistant General Counsel,
South Carolina Electric & Gas Company,
Columbia, SC 29218, (803) 748-3538.

i. FERC Contact: James Hunter at
(202) 219-2839.

j. Deadline for Interventions and
Protests: November 19, 1993.

k. Status of Environmental Analysis:
This application is not ready for
environmental analysis at this time-see
attached paragraph El.

1L Description of Project: The existing
Stevens Creek Hydroelectric Project
consists of: (1) A 2,700-foot-long dam
consisting of a 390-foot-long
powerhouse section, a 90-foot-wide lock
section, a 2.000-foot-long spillway
section with flashboards bringing the
maximum height of the dam to 33 feet,
and two non-overflow abutments; (2) a
reservoir with a surface area of 2,400
acres and containing 9,300 acre-feet of
water at full pool elevation 187.54 feet
NGVD; (3) a powerhouse containing 8
generating units with a total rated
capacity of 18.8 megawatts; (4) two 46
kV ties to a 46/115 kV substation
connected directly to the applicant's
distribution system; and (5) appurtenant
facilities.

m. Purpose of Project: The average
annual generation of the Stevens Creek
project is 94.3 GWh. Power generated at
the project is delivered to customers
within the applicant's service area.

n. This notice also consists of the
following standard paragraphs: Bi and
El.

o. Available Locations of Application:
A copy of the application is available for
inspection and reproduction at the
Commission's Public Reference and
Files Maintenance Branch, located at
941 North Capitol Street, NE., room
3104, Washington, DC 20426, or by
calling (202) 208-1371. A copy is also
available for inspection and
reproduction at South Carolina Electric
& Gas Company's offices at 1426 Main
Street, Columbia, South Carolina.

2 a. Type of Application: Major
License.

b. Project No.: 10854-002.
c. Date Filed: September 1, 1993.
d. Applicant: Upper Peninsula Power

Company.
e. Name of Project: Cataract Hydro

Project.
f. Location: On the Middle Branch

Escanaba River in Marquette County,
near Gwinn, Michigan.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Clarence R.
Fisher, Upper Peninsula Power
Company, P.O. Box 130, 600 Lakeshore
Drive, Houghton, MI 49931-0130, (906)
487-5000.

i. FERC Contact: Ed Lee (202) 219-.
2809.

j. Comment Date: 60 days from the
filing date in paragraph C.

k. Description of Project: The existing
project consists of: (1) a dam and intake
structure; (2) two tunnels and an above-
ground pipeline; (3) a powerhouse
containing a single 2,000-kW generator;
(4) a substation; and (5) appurtenant
facilities. The applicant estimates that

the total average annual generation
would be 4,040 MWh.

I. With this notice, we are initiating
consultation with the Michigan State
Historic Preservation Officer (SHPO), as
required by § 106, National Historic
Preservation Act, and the regulations of
the Advisory Council on Historic
Preservation, 36, CFR 800.4.

m. Pursuant to § 4.32(b)(7) of 18 CFR
of the Commission's regulations, if any
resource agency, Indian Tribe, or person
believes that an additional scientific
study should be conducted in order to
form an adequate factual basis for a
complete analysis of the application on
its merit, the resource agency, Indian
Tribe, or person must file a request for
a study with the Commission not later
than 60 days from the filing date and
serve a copy of the request on the
applicant.

3 a. Type of Application: Preliminary
Permit.

b. Project No.: 11427-000.
c. Date Filed: August 2, 1993.
d. Applicant: The Continental group.
e. Name of Project: Boca Dam

Hydroelectric Project.
f. Location: On lands owned by the

U.S. Bureau of Reclamation
(Reclamation) and U.S. Forest Service-
at Reclamation's Boca Dam on the Little
Truckee River in Nevada County,
California.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Mr. Alex Gulab,
The Continental Group, 1417 Deerfield
Cir., Roseville, CA 95747.

i. FERC Contact: Mr. Surender M.
Yepuri, P.E. (202) 219-2847.

Comment Date: November 19, 1993.
.Description of Project: The-

proposed project would utilize the Boca
Dam and Reservoir and would consist
of: (1) A powerhouse at the downstream
toe of the dam containing one or more
generating units with a total rated
capacity of 2.5 MW, and an estimated
average annual generation of 12.5 GWH;
and .(2) a 1500-foot-long transmission
line interconnecting with a Sierra
Pacific Power Company line. The
applicant estimates the approximate
cost of the work to be performed under
the permit to be $100,000. No new
access roads will be needed to conduct
the studies.

1. This notice also consists of the
following standard paragraphs: A5, A7,
A9, A10, B, C, and D2.

4 a. Type of Application: Amendment
to License.

b. Project No:.10198-017.
c. Date Filed: September 3, 1993.
d. Applicant: Pelican Utility

Company.
e. Name of Project: Pelican

Hydroelectric project.
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f. Location: On Pelican Creek,
Chichagof Island; Borough of Sitka,
Alaska.

g. Filed Pursuant to: Section 23(b) of
the Federal Power Act, 16 U.S.C. 817(b).

h. Applicant Contact: Mr. Eric
Norman, Pelican Utility Company, Box
110, Pelican, AK 99832; (907) 735-2204.

i. FERC Contact: Steve Hocking, (202)
219-2656.

j. Comment Date:: November 12, 1993.
k. Description of Amendment: Pelican

Utility Company (Pelican) submitted an
application to amend its license for the
Pelican Hydroelectric Project. Pelican
wishes to change how the existing
project will be reconstructed. These
changes would modify: (1) The draft
tube; (2) flume construction; (3)
earthquake protection; (4) buttress
support for the dam; (5) the intake
structure; (6) the dam's wingwalls; and
(7) installation of a powerline' from the
powerhouse to the dam. In addition, the
licensee wishes to delete articles 101
thrbugh 106 placed in the license by the
U.S. Forest Service. The Forest Service
transferred the property on which the
dam is located to the State of Alaska.
Article 404 (stream gauging) is also
proposed for deletion.

1. This notice also consists of the"
following standard paragraphs: B, C1,
and D2.

5 a. Type of Application: New
License.

b. Project No: 2188-030.
c. Date Filed: November 25, 1992.
d. Applicant: The Montana Power

Company.
e. Name of Project: Missouri-Madison.
f. Location: On the Madison River in

Gallatin and Madison Counties, and on
the Missouri River in Lewis, Clark, and
Cascade Counties, Montana.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Michael P.
Manion, The Montana Power company,
40 East Broadway, Butte, MT 59701,
(406) 723-5421.

i. FERC Contact: H6ctor M. P6rez at
(202) 219-2843.

j. Deadline for Interventions and
Protests: November 29, 1993.

k. Status of Environmental Analysis:
This application is not ready for
environmental analysis at this time-see
attached paragraph E. The
Commission's Staff will prepare an
Environmental Imp act Statement.

I. Description ofProject:The existing
project consists of: (A) The Hebgen Lake
Development; (B) the Madison
Development; (C) the Hauser
Development; (D) the Holter
Development; (E) the Black Eagle
Development; (F) the Rainbow
Development; (G) the Cochrane

Development; (H) the Ryan
Development; and (I) the Morony
Development.

A. The Hebgen Lake is located on the
Madison River at river mile 103 and
consists of: (1) An earth-filled with
concrete core dam 721 feet long and 85
feet high, with a crest elevation of 6,546
feet, with outlet works through the dam
and a side-channel spillway; (2) an
impoundment with a surface area of
13,000 acres and a storage capacity of
386,845 acre-feet at normal maximum
water surface elevation of 6,534.87 feet;
and (30 other appurtenances;

The Hebgen Development occupies
10,589.57 acres of U.S. Forest Services's
lands. This development is used to store
and regulate water. There are no
generating facilities at this development
and none are proposed.

B. The Madison Development is
located on the Madison River at river
mile 40 and consists of: (1) A 257-foot-
long, 38.5-foot-high rock-filled and
concrete dam with a spillway crest
elevation of 4,833 feet with 9-foot-high
slide panels on top; (2) an
impoundment, known as Ennis Lake,
with a surface area of 3,900 acres and
a storage capacity of 41,917 acre-feet at
normal maximum water surface
elevation of 4,841 feet; (3) a control
building; (4) an intake structure; (5) a
7,500-foot, 13-foot-diameter flow line;
(6) a surge chamber; (7) four 9-foot-
diameter, about 222-foot-long riveted
steel penstocks; (8) a powerhouse with
4 turbine-generator units with a total
installed capacity of 9 MW; (9) an
interconnection with the Applicant's
integrated transmission system at the
powerhouse side; (10) a tailrace; and
(11) other appurtenances.

The Applicant proposes to replace the
existing electrical and mechanical
equipment in the powerhouse
(including the turbine-generator units),
the timlber crib and the concrete training
wall in the tailrace, and improve the
tailrace channel. The 4 new units would
have a combined installed capacity of
12.38 MW.

The Madison Development occupies
357.1 acres of land administered by the
Bureau of Land Management.

C. The Hauser Deve7opment is located
on the Missouri River at river mile 2,237
and consists of: (1) A 700-foot-long, 80-
foot-high concrete gravity dam with a
spillway crest elevation 3,621 feet with
5 bays of slide gates and 19 bays of 14.5-
foot-high removable flashboards on top;
(2) an impoundment composed of two
connected bodies of water: the Hauser
Lake and the Helena Lake with a
combined surface area of 5,970 acres
and a storage capacity of 111,060 acre-
feet at the normal maximum water

surface elevation of 3,635.4 feet; (3) an
intake and forebay structure; (4) five 12-
foot-diameter short buried riveted steel
penstocks and a 14-foot-diameter short
riveted steel penstock (a section of
which is tunneled through rock); (5) a
powerhouse with 6 turbine generator
units with a total installed capacity of
17 MW; (6) an interconnection to the
Applicant's integrated transmission
systen at the powerhouse; (7) a tailrace;
and (8) other appurtenances.

The Applicant proposes overhauling
or replacing existing electrical and
mechanical equipment in the
powerhouse (including turbines and
generators) to have a total capacity of 21
MW...

The Hauser Development occupies
74.78 acres of U.S. Forest Service's
lands and 574.07 acres of Bureau of
Land Management's lands.

D. The Holter Development is located
on the Missouri River at river mile 2,211
and consists of: (1) A 1,364-foot-long,
124-foot-high concrete gravity dam with
a spillway crest elevation of 3,548 feet
with 10 bays of slide gates and 21 bays
of 16-foot-high flashboards on top; (2)
an impoundment, known as the Holter
Lake, with a surface area of 4,550 acres
and a storage capacity of 240,000 acre-
feet at the normal maximum water
surface elevation of 3,564 feet; (3) an
intake/powerhouse structure with four
turbine-generator units with a total
installed capacity of 28.4 MW;-(4) an
interconnection to the Applicant's
transmission system at the powerhouse;
(5) a tailrace; and (6) other
appurtenances.

The Holter Development occupies
566.85 acres of Bureau of Reclamation's
lands and 166.09 acres of U.S. Forest
Service's lands.

E. The Black Eagle Development is
located on the Missouri River at river
mile 2,118 and consists of: (1) A 782-
foot-long, 34.5-foot-high curved
concrete gravity dam with a spillway
crest elevation of 3,279 feet with 25 bays
of 11-foot-high flashboards on top; (2) a
reservoir with a surface area of 402 acres
and a storage capacity of 1,820 acre-feet
at normal maximum water surface
elevation of 3,290 feet; (3) a 421-foot-
long, 96-foot-wide forebay; (4) an
intake/powerhouse structure containing
3 turbine generator units with a total
installed capacity of 16.8 MW; (5) an
interconnection to the Applicant's
integrated system; (6) a tailrace; and (7)
other appurtenances.

F. The Rainbow Development is
located on the Missouri River at river
mile 2,115 and consists of: (1) A 1,146-
foot-long, 43.5-foot-high rock-filled
timber crib and concrete dam with a 2-
portion spillway with a crest elevation
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of 3,212 and 3,214 feet, respectively (the
left portion is topped with 10-foot-high
flashboards and the right portion with
rubber dams providing a total top
elevation of 3,224 feet); (2) the Rainbow
Reservoir with a surface area of 126
acres and a storage capacity of 1,237
acre-feet at a normal water surface
elevation of 3,224 feet: (3) two adjacent
intake structures, one for units 1
through 6 and the second for units 7 and
8; (4) two parallel 15.5-foot-diameter,
2,350-foot-long riveted steel flow lines
for units I through 6 leading to; (5) a
surge chamber; (6) twelve 8-foot-
diameter, 343-foot-long riveted steel
penstocks from the surge chamber to the
powerhouse feeding units I through 6;
(7) a 2,401-foot-long, 14-foot-diameter
steel flow line from the second intake
structure at the dam, with a surge tank
at 1,689 feet from the intake; (8) four 8-
foot-diameter, 172-foot-long riveted
steel penstocks from a manifold at the
end of the flowline to the powerhouse.
feeding units 7 and 8; (9) a powerhouse
with8 turbine-generator units with a
total installed capacity of 35.6 MW; (10)
an interconnection to the Applicant's
integrated system at the powerhouse;
(11) a tailrace; and (12) other'
appurtenances.

The applicant would: (1) Modify the
existing intakes; (2) extend the 14-foot-
diameter flow line serving units 7 and
8 by 700 feet leading to a new
powerhouse about 200 feet downstream
of the existing powerhouse; (3) a new
20.5-foot-diameter, 550-foot-long flow
line from the existing surge chamber to
the new powerhouse; and (4) a new
powerhouse with 2 turbine-generator
units with a total installed capacity of
60 MW.

G. The Cochrane Development is
located on the Missouri River at river
mile 2,111 and consists of: (1) 856-foot-
long, 100-foot-high concrete gravity dam
with a spillway crest elevation of
3,034.75 feet with radial gates on top
with a top elevation of 3.120 feet; (2) the
Cochrane Reservoir with a surface area
of 249 acres and a storage capacity of
8,464 acre-feet at a water surface
elevation of 3,115 feet; (3) a powerhouse
at the darn with 2 turbine-generator
units with a total installed capacity of
48 MW; (4) a 2.9-mile-long, 100-kV
transmission line; (5) a tailrace; and (6)
other appurtenances.

H. The Ryan Development is located
on the Missouri River at river mile 2,110
(upstream from the crest of the Great
Falls) and consists of; (1) A 1,465-foot-
long, 82-foot-high curved concrete
gravity dam with a spillway crest
elevation of 3,023 feet topped with
16.25-foot-high flashboards; (2) the Ryan
Reservoir with a surface area of 168

acres and a normal maximum storage
capacity of 3,653 acre-feet at a water
surface elevation of 3,037 feet; (3) an
intake structure; (4) six 12-foot 8-inch-
diameter and 327-foot-long riveted steel
penstocks; (5) a powerhouse with 6
turbine-generator units with a total
installed capacity of 48 MW; (6) a 4.6-
mile-long, 100-kV tranission line; (7) a
tailrace; and (8) other appurtenances.

The Applicant would construct: (1)
An intake structure; (2) a 650-foot-long,
20-foot-diameter welded steel penstock;
(3) a powerhouse about 125 feet
downstream from the existing
powerhouse, containing a 40-MW
turbine-generator unit; and (4) a tailrace.

L Morony Development is located on
the Missouri River at river mile 2,105
and consists of: (1) 842-foot-long, 96-
foot-high concrete gravity dam with a
spillway crest elevation of 2,864 feet
topped with 9 bays of radial gates and
I bay of slide gates with a top elevation
of 2,887 feet; (2) the Morony Reservoir
with a surface area of 304 acres and a
storage capacity of 13,889 acre-feet at
water surface elevation of 2,887 feet, (3)
an intake/powerhouse structure
containing 2 turbine-generator units
with a total installed capacity of 45 MW;
(4) an 8.5-mile-long, 100 kV
transmission line; (5) a tailrace; and (6)
other appurtenances.

In summary, the project has a total
installed capacity of 257.8 MW and, if
licensed as proposed, it would have a
total installed capacity of 365.18 MW.

m. This notice also consists of the
following standard paragraphs: Bi and
E.

n. Avaliable Locations of Application:
A copy of the application, as amended
and supplemented, is available for
inspection and reproduction at the
Commission's Public Reference and
Files Maintenance Branch, located at
941 North Capitol Street, NE., room
3104, Washington, DC 20426, or by
calling (202) 208-1371. A copy is also
available for inspection and
reproduction at the address shown in
item h above.

6 a. Type of Application: New Major
License.

b. Project No.: 2456-009.
c. Date Filed: December 26, 1991.
d. Applicant: Public Service Company

of New Ham pshire.
e. Name of Project: Ayers Island

Hydro Project.
f. Location: On the Pemigewasset

River in Belknap and Grafton Counties,
New Hampshire.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Mr. James J.
Kearns, Public Service Company of New
Hampshire, 1000 Elm Street, P.O. Box

.330, Manchester, NH 03105, (603) 634-
2799.

i. FERC Contact: Ed Lee (202) 219-
2809.

j. Deadline Date: See paragraph D9.
(November 22, 1993).

k. Status of Environmental Analysis:
This application has been accepted for
filing and is ready for environmental
analysis at this time-see attached
paragraph D9.

1. Description of Project: The project
as licensed consisting of the following:
(1) A reinforced concrete Ambursen
dam, totaling about 699 feet long,
consists of: (a) a 267-foot-16ng spillway
section, with a maximum height of 72
feet at a crest elevation of 437.33 feet
(USGS), topped with 8-foot-high steel
flashboards for 87 feet long, 16-foot-high
steel flashboards for 88 feet long, and
16-foot-high wooden flashboards for 88
feet long; (b) an Ambursen gate
structure, located on the west end of the
spilway section, having one steel
Broome-type gate, 16 feet high by 28 feet
wide, with a sill elevation of 437.33 feet
(USGS), and (c) a sluiceway structure,
located on the east end of the spillway
section, having three 5-foot by 5-foot
sluice gates, with a spill elevation of
379.8 feet (USGS); (2) an integral
powerhouse, located on the east end of
the spillway section, measuring about
96 feet long by 31 feet wide by 37 feet
high, equipped with three 2,800
kilowatt (kW) generating units
producing a (a) total capacity of 8,400
kW, (b) a range of hydraulic capacity of
140 to 1,539 cubic per second (cfs), and
(c) an operating head of 80 feet; (3) an
impoundment having (a) a surface area
of 600 acres (AC); (b) a gross storage
capacity of 10,000 acre-feet (AF); (c) a
useable storage capacity of 1,200 AF;
and (d) a normal headwater elevation of
453.53 feet (USGS); (4) a 262-foot-long,
2.4 kilovolt (kV), 3-phase overhead
primary line; and (5) appurtenant
facilities. No changes are being
proposed for this new license. The
applicant estimates the average annual
generation for this project would be
44.228 GWH. The dam and existing
project facilities are owned by the
applicant.

n. This notice also consists of the
following standard paragraphs: A4 and
D9.

o. Available Location of Application:
A copy of the application, as amended
and supplemented, is available for
inspection and reproduction at the
Commission's Public Reference and
Files Maintenance Branch, located at
941 North Capitol Street, NE., room
3104, Washington, DC 20426, or by
calling (202) 208-1371. A copy is also
available for inspection and
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reproduction at Public Service Company
of New Hampshire, 1000. Elm Street,
Manchester, NH 03105 or by calling
(603) 634-2799.

7 a. Type of Application: Transfer of
License.

b. Project No.: 2594-006.
c. Date filed: September 13, 1993.
d. Applicant: Champion International

Corporation and Stimson Lumber
Company.

e. Name of Project: Lake Creek.
f. Location: On Lake Creek in Lincoln

County, Montana.
g. Filed Pursuant to: Federal Power

Act 16 U.S.C. 791(a)-825(r).
h. Applicant Contacts:
Steven J. Miller, Associate General

Counsel, Champion International
Corporation, One Champion Plaza,
Stanford, CT 06921, (203) 385-
2779.

Dan M. Dutton, President, Stimson
Lumber Company, 520 SW Yamhill
Street, suite 308, Portland, OR
97232, (503) 222-1676.

Max M. Miller, Jr., Tonkon, Torp.
Galen, Marmaduke & Booth, 1600
Pioneer Tower, 888 SW 5th
Avenue, Portland, OR 97204, (503)
221-1440.

Thomas H. Nelson, Stoel, Rives,
Boley, Jones & Grey, 900 SW Fifth
Avenue, suite 2300, Portland, OR
97204-1268, (503) 224-3380.

i. FERC Contact: Etta Foster, (202)
219-2679.

j. Comment Date: October 27, 1993.
k. Description of Proposed Action:

Champion International Corporation
proposes to transfer its license for the
Lake Creek Project to Stimson Lumber
Company and requested expedited
consideration of the transfer request due
to a change in Champion International
Corporation's ownership. Champion
International Corporation became
licensee pursuant to a license transfer
issued August 15, 1989.

1. This notice also consists of the
following standard paragraphs: B, C1,
and D2.

8 a. Type of Application: Original
License for Major Project (Tendered
Notice).

b. Project No.: 10865-001.
c. Date filed: September 7, 1993.
d. Applicant: Warm Creek Hydra, Inc.
e. Name of Project: Warm Creek

Hydroelectric.
f. Location: On Warm Creek, near the

town of Deming, in Whatcom County,
Washington. T38N, R6E, in Sections 24
and 25.

g. Filed Pursuant to: Federal Power
Act. 16 USC 791(a)-825(r).

h. Applicant Contact: Mr. Lon Covin,
Vice President, Warm Creek Hydra, Inc.,

1422-130th Avenue, NE., Bellevue, WA
98005, (206) 455-0234.

i. FERC Contact: Mr. Surender M.
Yepuri, P.E. (202) 219-2847.

j. Brief Description of Project: The
proposed project would consist of a
diversion structure, a small reservoir, an
intake structure, a penstock, a 3.7
Megawatt powerhouse, a buried
transmission line, and appurtenant
structures.

k. With this notice, we are initiating
consultation with the State Historic
Preservation Officer (SHPO), as required
by section 106, National Historic
Preservation Act, and the regulations of
the Advisory Council on Historic
Preservation, 36 CFR, at § 800.4.

i. In accordance with § 4.32(b)(7) of
the Commission's regulations, if any
resource agency, SHPO, Indian Tribe, or
person believes that an additional
scientific study should be conducted in
order to form an adequate, factual basis
for a complete analysis of this
application on its merits, they must file
a request for the study with the
Commission, together with justification
for such request, no later than
November 6, 1993, and must serve a
copy of the request on the applicant.

9 a. Type of Application: Minor
License.

b. Project No.: 11433-000.
c. Date filed: September 8, 1993.
d. Applicant: Town of Madison,

Department of Electric Works.
e. Name of Project: Sandy River

Hydroelectric Project.
f. Location: on the Sandy River in the

Town of Starks and Norridgewock,
Somerset County, Maine.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: George
Stoutamyer, Superintendent, P.O. Box
190, Madison, ME 04950, (207) 696-
4401.

i. FERC Contact: Mary C. Golato (202)
219-2804.

j. Comment Date: 60 days from the
filing date in paragraph C. (November 8,
1993).

k. Description of Project: The
proposed, project consists of the
following features: (1) an existing dam
331.4 feet long and 14.9 feet high; (2) an
existing reservoir with a surface area of
150 acres, a drainage area of 578 square
miles, and a gross storage capacity of
1,050 acre-feet; (3) an existing intake
canal; (4) an existing powerhouse
containing two existing turbine-
generator units with a total installed
capacity of 547 kilowatts; (5) an existing
7.2-kilovolt transmission line; and (6)
appurtenant facilities. The average
annual generation for the project is
3,000,000 kilowatthours. The owner of

the project facilities is the Town of
Madison, Department of Electric Works.
This is an unlicensed project.
1. With this notice, we are initiating

consultation with the Maine State
Historic Preservation Officer (SHPO), as
required by § 106, National Historic
Preservation Act, and the regulations of
the Advisory Council on Historic
Preservation, 36 CFR 800.4.

m. Pursuant to § 4.32(b)(7) of 18 CFR
of the Commission's regulations, if any
resource agency, Indian Tribe, or person
believes that an additional scientific
study should be conducted in order to
form an adequate factual basis for a
complete analysis of the application on
its merit, the resource agency, Indian
Tribe, or person must file a request for
a study with the Commission not later
than 60 days from the filing date and
serve a copy of the request on the
applicant.

10 a. Type of Application: Surrender
of License.

b. Project No: 7660-034.
c. Date Filed: August 24, 1993.
d. Applicant: Noah Corporation &

Borough of Point Marion, Pennsylvania.
e. Name of Project: Point Marion Lock

and Dam Project.
f. Location: On the Monongahela

River in Fayette County, Pennsylvania.
g. Filed-Pursuant to: Federal Power

Act, 16 U.S.C. 817(b).
h. Applicant Contact:
Louis Rudolph, Mayor, Borough of

Point Marion, 15 Main Street, Point
Marion, PA 15474, (412) 725-5256.

James B. Price, President, Noah
Corporation, 120 Calumet Court,
Aiken, SC 29801, (803) 642-2749.

i. FERC Contact: Patricia A. Massie,
(202) 219-2681.

j Comment Date: November 12, 1993.
k Description of Project: The

licensees state that the project is
infeasible to construct at this time.
1. This notice also consists of the

following standard paragraphs: B, C1,
and D2.

11 a. Type of Application: Subsequent
License.

b. Project No: 2523-007.
c. Date Filed: August 12, 1993.
d. Applicant: N.E.W. Hydro, Inc.
e. Name of Project: Oconto Falls

Hydro Project.
f. Location: On the Oconto River in

Oconto County, near Oconto Falls,
Wisconsin.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Charles A.
Alsberg, N.E.W. Hydra, Inc., P.O. Box
167, 116 State Street, Neshkoro, WI
54960, (414) 293-4628.

i. FERC Contact: Ed Lee (202) 219-
2809.
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j. Comment Date: 60 days from the
issuance date of this notice. (November
26, 1993).

k. Description of Project: The existing
run-of river project consists of: (1) A
dam and reservoir; (2) a powerhouse
containing three generatoring units for a
total installed capacity of 1,320 kW; (3)
a substation; and (4) appurtenant
facilities. The applicant estimates that
the total average annual generation
would be 7,495 MWh.

i. With this notice, we are initiating
consultation with the Wisconsin State
Historic Preservation Officer (SHPO), as
required by § 106, National Historic
Preservation Act, and the regulations of
the Advisory Council on Historic
Preservation, 36, CFR 800 .4.

m. Pursuant to § 4.32(b)(7) of 18 CFR
of the Commission's regulations, if any
resource agency, Indian Tribe, or person
believes that an additional scientific
study should be conducted in order to
form an adequate factual basis for a
complete analysis of the application on
its merit, the resource agency, Indian
Tribe, or person must file a request for
a study with the Commission not later
than 60 days from the issuance date of
this notice and serve a copy of the
request on the applicant.

12 a. Type of Application: Subsequent
License.

b. Project No.: 2550-002.
c. Date filed: August 16, 1993.
d. Applicant: N.E.W. Hydro.

Incorporated.
e. Name of Project: Weyauwega

Hydroelectric Project.
f. Location: On the Waupaca River, in

Waupaca County, Wisconsin.
g. Filed Pursuant to: Federal Power

Act 16 U.S.C. 791(a)-825(r).
h. Applicant Contact: Loyal Gake,

North American Hydro, Inc., P.O. Box
167, Neshkoro, Wisconsin 54960, (414)
293-4628.

i. FERC Contact: Mary C. Golato (202)
219-2804.

j. Comment Date: 60 days from the
date of issuance of notice (November 26,
1993).

k. Description of Project: The
constructed project consists of the
following features: (1) An existing dam
240 feet long and 20 feet high; (2) an
existing reservoir with a surface area of
250 acres and a gross storage capacity of
1,259 acre-feet; (3) an existing
powerhouse containing one turbine-
generator unit having a total generating
capacity of 400 kilowatts; (4)
appurtenant facilities. The applicant
estimates that the total average annual
generation would be 853,000
kilowatthours. The dam is owned by the
Wisconsin Electric Power Company.

I. With this notice, we are initiating
consultation with the Wisconsin State
Historic Preservation Officer (SHPO), as
required by section 106, National
Historic Preservation Act, and the
regulations of the Advisory Council on
Historic Preservation, 36 CFR 800.4.

m. Pursuant to § 4.32(b)(7) of 18 CFR
of the Commission's regulations, if any
resource agency, Indian Tribe, or person
believes that an additional scientific
study should be conducted in order to
form an adequate factual basis for a
complete analysis of the application on
its merit, the resource agency, Indian
Tribe, or person must file a request for
a study with the Commission not later
than 60 days from the issuance date of
this notice and serve a copy of the
request on the applicant.

13 a. Type of Application: New Major
License.

b. Project No.: 2551-004.
c. Date Filed: December 11. 1991.
d. Applicant: Indiana Michigan Power

Company.
e. Name of Project: Buchanan Hydro

Project.
f. Location: On the St. Joseph River in

Berrien County. Michigan.
g. Filed Pursuant to: Federal Power

Act, 16 U.S.C. 791(a)-825(r).
h. Applicant Contact: Mr. B.H.

Bennett, Assistant Vice President.
American Electric Power Service
Corporation, 1 Riverside Plaza,
Columbus, Ohio 43215, (614) 223-2930.

i. FERC Contact: Ed Lee, (202) 219-
2809.

j. Deadline Date: See paragraph D9
(November 26, 1993).

k. Status of Environmental Analysis:
This application has been accepted for
filing and is ready for environmental
analysis at this time--see attached
paragraph D9.

1. Description of Project: The project
as licensed consists of the following: (1)
A segmented concrete spillway
containing (a) three hydraulically
operated steel crest gates, 4.1 feet high,
with flow openings of 137.85 feet,
127.90 feet and 92.44 feet, progressing
from south to north when facing
upstream, and spillway heights of 5.4
feet, 9.1 feet and 5.4 feet respectively,
(b) two sluice gates, one 8 feet and one
6 feet in width, located at the northern
end of the spillway when facing
upstream; (2) a reinforced concrete
access bridge over the headrace channel,
formerly serving as a headgate structure,
located north of the sluice gates when
facing upstream; (3) a reservoir with a
surface area of 423 acres and a total
volume of 3,Q95 acre-feet at the normal
maximum surface elevation of 637.70
feet NGVD; (4) a concrete fish ladder,
located within the island formed by the

spillway, powerhouse and headrace
channel, approximately 225 feet long
and 6 feet wide with vertical baffle slots
spaced at 10-foot intervals; (5) a
headrace channel, located upstream
from the powerhouse, approximately
650 feet in length consisting of an
excavated embankment on the north
side, a flat earthen bottom
approximately 135 feet wide and a
vertical concrete wall on the south side;
(6) a powerhouse containing 10
generating units for a total installed
capacity of 4,104 MW and consisting of
(a) a brick structure, the upper portion,
approximately 270 feet long, 30 feet
wide and 34 feet high, (b) ten concrete
turbine pits with dimensions of 40 feet
long, 17 feet wide and 25 feet high for
units 1-9 and 40 feet long, 20 feet wide
and 25 feet high for unit 10, (c) ten
concrete draft tube tunnels with
dimensions of 26 feet long, 17 feet wide
and 10 feet high for units 1-9 and 26
feet long, 20 feet wide and 10 feet high
for unit 10, (d) ten vertical shaft, single
runner, Francis turbines with a
combined maximum hydraulic capacity
of 3,800 cfs, all manufactured by James
Leffel and Company, units 1-6 rated at
475 hp with 14.5 feet of head and units
7-10 rated at 585 hp with 14 feet of
head, and (e) six Electric Machinery
Company, 3-phase, 60-cycle, vertical -
shaft generators, each rated at 384 kW.
and four General Electric, 3-phase. 60-
cycle, vertical shaft generators, .each
rated at 450 kW, providing a total plant
rating of 4,104 kW; and (7) existing
appurtenant facilities. No changes are
being proposed for this new license. The
applicant estimates the average annual
generation for this project would be
22,000 MWH. The dam and existing
project facilities are owned by the
applicant.

m. Purpose of Project: Project power
would be utilized by the applicant for
sale to its customers.

n. This notice also consists of the
following standard paragraphs: A4 and
D9.

a. Available Location of Application:
A copy of the application, as amended
and supplemented, is available for
inspection and reproduction at the
Commission's Public Reference and
Files Maintenance Branch, located at
941 North Capitol Street, NE., room
3104, Washington, DC 20426, or by
calling (202) 208-1371. A copy is also
available for inspection and
reproduction at Indiana Michigan Power
Company. Hydra Generation, 13840 E.
Jefferson Road, Mishawaka. IN, (219)
255-8946.
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Standard Paragraphs
A4. Development Application-

Public notice of the filing of the initial
development application, which has
already been given, established the due
date for filing competing applications or
notices of intent. Under the
Commission's regulations, any
competing development application
must be filed in response to and in
compliance with public notice of the
initial development application. No
competing applications or notices of
intent may be filed in response to this
notice.

A5. Preliminary Permit-Anyone
desiring to file a competing application
for preliminary permit for a proposed
project must submit the competing
application itself, or a notice of intent to
file such an application, to the
Commission on or before the specified
comment date for the particular
application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b)(1) and (9)
and 4.36.

A7. Preliminary Permit-Any
qualified development applicant
desiring to file a competing
development application must submit to
the Commission, on or before a
specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to.file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b)(1) and (9) and 4.36.,

A9. Notice of intent-A notice of
intent must specify the exact name,
business address, and telephone number
of the prospective applicant, and must
include an unequivocal statement of
intent to submit, if such an application
may be filed, either a preliminary
permit application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

A10. Proposed Scope of Studies under
Permit-A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
will be 36 months. The work proposed

under the preliminary permit would
include economic analysis, preparation
of preliminary engineering plans, and a
study of environmental impacts. Based
on the results of these studies, the
Applicant would decide whether to
proceed with the preparation of a
development application to construct
and operate the project.

B. Comments, Protests, or Motions to
Intervene--Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of the Rules of Practice
and Procedure, 18 CFR 385.210, .211,
.214. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but only those who file a motion
to intervene in accordance with the
Commission's Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comments date for the particular
application.

B1. Protests or Motions to Intervene-
Anyone may submit a protest or a
motion to intervene in accordance with
the requirements of Rules of Practice
and Procedure, 18 CFR 385.210,
385.211, and 385.214. In determining
the appropriate action to take, the
Commission will consider all protests
filed, but only those who file a motion
to intervene in accordance with the
Commission's Rules may become a
p urty to the proceedings. Any protests
or motions to intervene must be
received on or before the specified
deadline date for the particular
application.

C. Filing and Service of Responsive
Documents-Any filings must bear in
all capital letters the title
"COMMENTS", "NOTICE OF INTENT
TO FILE COMPETING APPLICATION",
"COMPETING APPLICATION",
"PROTEST", "MOTION TO
INTERVENE", as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission's regulations to: The
Secretary, Federal Energy Regulatory'
Commission, 825 North Capitol Street,
NE., Washington, DC 20426. An
additional copy must be sent to
Director, Division of Project Review,
Federal Energy Regulatory Commission,
Room 1027, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

C1. Filing and Service of Responsive
Documents-Any filings must bear in
all capital letters the title
"COMMENTS",
"RECOMMENDATIONS FOR TERMS
AND CONDITIONS", "PROTEST", OR
"MOTION TO INTERVENE", as
applicable, and the Project Number of
the particular application to which the
filing refers. Any of the above-named
documents must be filed by providing
the original and the number of copies
provided by the Commission's
regulations to: The Secretary, Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426. A copy of any motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

D2. Agency Comments-Federal,
state, and local agencies are invited to
file comments on the described
application. A copy of the application
may be obtained by agencies directly
from the Applicant. If an agency does
not file comments within the time
specified for filing comments, it will be
presumed to have no comments. One
copy of an agency's comments must also
be sent to the Applicant's
representatives.

D9. Filing and Service of Responsive
Documents-The application is ready
for environmental analysis at this time,
and the Commission is requesting
comments, reply comments,
recommendations, terms and
conditions, and prescriptions.

The Commission directs, pursuant to
§ 4.34(b) of the regulations (see Order
No. 533 issued May 8, 1991, 56 FR
23108, May 20, 1991) that all comments,
recommendations, terms and conditions
and prescriptions concerning the
application be filed with the
Commission within 60 days from the
issuance date of this notice. (November
22, 1993 for Project No. 2456-009 and
November 26, 1993 for Project No.
2551-004). All reply comments must be
filed with the Commission within 105
days from the date of this notice.
(January 5, 1994 for Project No. 2456-
009 and January 10, 1994 for Project No.
2551-004).

Anyone may obtain an extension of
time for these deadlines from the
Commission only upon a showing of
good cause or extraordinary
circumstances in accordance with 18
CFR 385.2008.

All filings must: (1) Bear in all capital
letters the title "COMMENTS", "REPLY
COMMENTS",
"RECOMMENDATIONS," "TERMS
AND CONDITIONS," or
"PRESCRIPTIONS;" (2) set forth in the
heading the name of the applicant and
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the project number of the application to
which the filing responds; (3) furnish
the name, address, and telephone
number of the person submitting the
filing; and (4) otherwise comply with
the requirements of 18 CFR 385.2001
through 385.2005. All comments,
recommendations, terms and conditions
or prescriptions must set forth their*
evidentiary basis and otherwise comply
with the requirements of 18 CFR 4.34(b).
Any of these documents must be filed
by providing the original and the
number of copies required by the
Commissi6n's regulations to: The
Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426. An
additional copy must be sent to
Director, Division of Project Review,
Office of Hydropower Licensing,
Federal Energy Regulatory Commission,
Room 1027, at the above address. Each
filing must be accompanied by proof of
service on all persons listed on the
service list prepared by the Commission
in this proceeding, in accordance with
18 CFR 4.34(b), and 385.2010.

E. Filing and Service of Responsive
Documents--The application is not
ready for environmental analysis at this
time; therefore, the Commission is not
now requesting comments,
recommendations, terms and
conditions, or prescriptions.

When the application is ready for
environmental analysis, the
Commission will notify all persons on
the service list and affected resource
agencies and Indian tribes. If any person
wishes to be placed on the service list,
a motion to intervene must be filed by
the specified deadline date herein for
such motions. All resource agencies and
Indian tribes that have official
responsibilities that may be affected by
the issues addressed in this proceeding,
and persons on the service list will be
able to file comments, terms and
conditions, and prescriptions within 60
days of the date the Commission issues
a notification letter that the application
is ready for an environmental analysis.
All reply comments must be filed with
the Commission within 105 days from
the date of that letter.

All filings must: (1) Bear in all capital
letters the title "PROTEST" or
"MOTION TO INTERVENE;" (2) set
forth in the heading the name of the
applicant and the project number of the
application to which the filing
responds; (3) furnish the name, address,
and telephone number of the person
protesting or intervening; and (4)
otherwise comply with the requirements
of 18 CFR 385.2001 through 385.2005.
Any of these documents must be filed
by providing the original and the

number of copies required by the
Commission's regulations to: The
Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426. An
additional copy must be sent to
Director, Division of Project Review.
Office of Hydropower Licensing,
Federal Energy Regulatory Commission,
Room 1027, at the above address. A
copy of any protest or motion to
intervene must be served upon each'
representative of the applicant specified
in the particular application.

El. Filing and Service of Responsive
Documents-The application is not
ready for environmental analysis at this
time; therefore, the Commission is not
now requesting comments,
recommendations, terms and
conditions, or prescriptibns.

When the application is ready for
environmental analysis, the
Commission will issue a public notice
requesting comments,
recommendations, terms and
conditions, or prescriptions.

All filings must: (1) Bear in all capital
letters the title "PROTEST" or
"MOTION TO INTERVENE;" (2) set
forth in the heading the name of the
applicant and the project number of the
application to'which the filing
responds; (3) furnish the name, address,
and telephone number of the person
protesting or intervening; and (4)
otherwise comply with the requirements
of 18 CFR 385.2001 through 385.2005.
Agencies may obtain copies of the
application directly from the applicant.
Any of these documents must be filed
by providing the original and the
number of copies required by the
Commission's regulations to: The
Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426. An
additional copy must be sent to
Director, Division of Project Review,
Office of Hydropower Licensing,
Federal Energy Regulatory Commission,
room 1027, at the above address. A copy
of any protest or motion to intervene
must be served upon each
representative of the applicant specified
in the particular application.

Dated: September 28, 1993.
Lois D. Cashell,
Secretary.
[FR Doc. 93-24167 Filed 9-30-93; 8:45 aml
BILLING COODE 6717-01-M

[Docket No. CP89-661-024

Algonquin Gas Transmission Co.;
Petition To Amend

September 27, 1993.
Take notice that on September 21,

1993. Algonquin Gas Transmission
Company (Algonquin), 1284 Soldiers
Field Road, Boston, Massachusetts
02135, filed in Docket No. CP89-661-
024 a petition to amend earlier
certificates of public convenience and
necessity under section 7 of the Natural
Gas Act and subpart A of part 157 of the
Commission's Regulations with regard
to the commencement of service and the
rates to be charged to a shipper, all-as
more fully set forth in the request which
is on file with the Commission and open
to public inspection.

Specifically, Algonquin seeks to
phase-in service to New England Power
Company (NEP) under Rate Schedule
X-38. The total service quantities,
95,455 MMBtu per day, had been
scheduled to commence on November 1,
1993. Now, pursuant to a July 3, 1992
firm transportation service agreement
between Algonquin and NEP,
Algonquin is scheduled to: (1) Receive
60,000 MMBtu per day at its
interconnection with Tennessee at
Mendon, Massachusetts for delivery to
NEP at its Manchester Street electric
generating station in Providence, Rhode
Island, commencing November 1, 1993,
and (2) receive the remaining 35,455
MMBtu per day at its interconnection
Columbia Gas Transmission Company at
Hanover, New Jersey for delivery to NEP
at its Manchester Street electric
generating station in Providence, Rhode
Island, commencing November 1, 1994.

Further, Algonquin now desires to
collect rates for service under its Rate
Schedules X-38 and AFT-2, which
were originally approved in Phase I of
the Iroquois Project, based on a revised
estimate of costs. Cost increases were
incurred due to difficulties encountered
in the construction of the Providence
Harbor crossing and a one-year delay in
constructing the remaining lateral
facilities. Also, the cost of the Chaplin,
Connecticut compressor station and the
Cromwell pipeline loop increased from
their original estimates. Algonquin
asserts that certain costs decreased from
previously estimated. Overall, the
revised estimate in facility costs is $93.6
million, a not increase of $8.3 million
from the previously approved $85.3
million. The resulting one-part monthly
demand charge under Rate Schedule X-
38 that results from this recalculation is
$9.7702 per MMBtu for service
commencing November 1, 1993, and
$12.9067 per MMBtu- for service
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commencing November 1, 1994. Under
Rate Schedule AFT-2 the resulting one-
part monthly. demand charge is $8.5105
per MMBtu for service commencing
November 1, 1993 and $8.4308 per
MMBtu for service commencing
November 1, 1994. Algonquin indicates
that these rates* reflect different cost of
service components from those
previously approved. Algonquin states
that in this petition to.amend it is
calculating the rates using a 41.8%/
58.2% debt/equity split, a return on
equity of 15 percent, and operation and
maintenance (O&M) cost .components as:
reflected in its current section 4 rate
proceeding in Docket No. RP93-14.
Algonquin states that it will make the
initial rates herein subject to the
outcome of the cost factors and
allocation of O&M costs in Docket No.
RP93-14.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
October 4, 1993, file with the Federal
Energy Regulatory Commission,
Washington, DC 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene
in accordance with the Commission's
Rules.
Lois D. Cashell,
Secretary.
[FR Doec. 93-24098 Filed 9-30-93; 8:45 aml
BILUNG CODE 6717-01-M

(Docket No. CP93-730-O0]

ANR Pipeline Co. and Texas Gas
Transmission Corp. Application

September 27, 1993.
Take notice that on September 17,

1993, ANR Pipeline Company (ANR)
500 Renaissance Center Detroit,
Michigan 48243, and Texas Gas
Transmission Corporation (Texas Gas)
3800 Frederica Street, Owensboro,
Kentucky 42301, filed in Docket No.
CP93-730-000, a joint application
pursuant to section 7(b) of the Natural
Gas Act for permission and approval to
abandon an exchange service provided
pursuant to ANR's Rate Schedule X-3
and Texas Gas's Rate Schedule X-26, all

as more fully set forth in the application
which is on file with the Commission
and open to public inspection.

It is stated that by order issued August
11, 1960, in Docket No. CP60-44, ANR
(formerly America Louisiana and
Michigan Wisconsin Pipe Line
Company) and Texas Gas were
authorized to exchange natural gas
pursuant to an agreement dated
February 15, 1960. The agreement, it is
said, provided for the exchange of
certain quantities of natural gas at
specified points of interconnection
between the parties at times when such
deliveries could assist the companies in
their system operations. The authorized
points of delivery, it is said, are located
in the states of Kentucky, Indiana and
Louisiana (both onshore and offshore).

ANR and Texas Gas state that by letter
dated July 30, 1993, ANR notified Texas
Gas of the termination of the Agreement,
to be effective September 1, 1993.
Accordingly,- the parties request
permission to abandon the exchange
service. No facilities are proposed to be
abandoned.

Any person desiring to be heard or
any person desiring to make any protest
with reference to said application
should on or before October 18, 1993,
file with the Federal Energy Regulatory
Commission, Washington, DC 20426, a
motion to intervene or a protest in
accordance with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene
in accordance with the Commission's
Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by sections 7 and 15 of the Natural Gas
Act and the Commission's Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that permission and
approval for the proposed abandonment
are required by the public convenience
and necessity. If a motion for leave to
intervene is timely filed, or if the
Commission on its own motion believes
that a formal hearing is required, further

notice of such hearing will be duly
given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for ANR and Texas Gas to
appear or be represented at the hearing.
Lois D. Cashell,
Secretary.
IFR Dc. 93-24100 Filed 9-30-93; 8:45 aml
BILUNG CODE 6717-01-N

[Docket No. OF92-64-003]

Polk Power Partners, LP.; Correction
to Notice of Amendment to Filing

September 27, 1993.
The notice issued on September 15,

1993 (58 FR 49041, September 21,
1993), in this Docket incorrectly stated
that the applicant seeks waiver of the
Commission's operating and efficiency
standards.
Lois D. Cashell,
Secretary.
iFR Doc. 93-24101 Filed 9-30-93; 8:45 aml
"ILUNG CODE 6717-01-

[Docket No. EL92-42-001]

UNITIL Power Corp. v. Public Service
Co. of New Hampshire and Northeast
Utilities; Filing

September 24, 1993.
Take notice that on September 20,

1993, Public Service Company of New
Hampshire (PSNH) made a compliance
filing in response to the Commission's
August 4, 1993 letter order in the above
captioned docket.

PSNH states that a copy of its
compliance filing has been mailed to
UNITIL Power Corporation and the New
Hampshire Public Utilities Commission.

PSNH requests that the Commission
waive its filing regulations to the extent
necessary to enable compliance with the
Commission's order.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
October 8, 1993. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
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Commission and are available for public
inspection.
Lois D. Cashell
Secretary.
[FR Doc. 93-24107 Filed 9-30-93; 8:45 am]
BILLNG coo! 6717-0M

[Docket No. CP90-2230-0051
Transcontinental Gas Pipe Line Corp.;

Application to Amend

September 27, 1993.

Take notice that on September 16,
1993, Transcontinental Gas Pipe Line
Corporation (Transco), P.O. Box 1396,
Houston, Texas 77251, filed in Docket
No. CP90-2230--005, an application to
amend the Commission order issued on
April 18, 1991, in Docket No. CP90-
2230-000, as amended in the
Commission order issued in Docket No.
CP90-2230--002 on June 19, 1991,
authorizing the expansion and operation
of the Eminence Salt Dome Storage
Field, all as more fully set forth in the
application to amend which is on file
with the Commission and open to
public inspection.

Transco states that the purpose of the
amendment to its application is to seek
Commission authorization to extend the
time frame to complete constrpction
beyond the 42 month period authorized
in the Commission order issued on
April 18, 1991. Transco also proposes to
construct the authorized natural gas
storage facilities in three phases rather
than two phases in order to complete
the leaching of the expansion caverns.
Finally, Transco proposes to file three
limited section 4 rate cases, rather than
two as authorized in the Commission
order issued on June 19, 1991, to
correspond to the revised phasing
requested.

Any person desiring to be heard or to
make any protest with reference to said
application to amend should on or
before October 18, 1993, file with the
Federal Energy Regulatory Commission,
Washington, DC 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene

in accordance with the Commission's
Rules.
Lois D. Casheli,"
Secretary.
[FR Doc. 93-24099 Filed 9-30-93; 8:45 aml
BILUNO CODE 6717-1-M

(Docket No. RP93-167-00O|

Trunkline Gas Co; Technical
Conference

September 27. 1993.
In the Commission's order issued on

September 9, 1993, in the above-
captioned proceeding, the Commission
ordered that a technical conference be
convened to address issues raised by the
filing. The conference has been
scheduled for Wednesday, October 13,
1993, at 10 a.m. in a room to be
designated at the offices of the Federal
Energy Regulatory Commission, 810
First Street, NE., Washington, DC 20426.

All interested parties are invited to
attend. Attendance at the conference,
however, will not confer party status.
For additional information, interested
parties may call Chris Young at 202-
208-0088, or Keith Pierce at 202-208-
2196.
Lois D. Cashell,
Secretary.
[FR Doc. 93-24097 Filed 9-30-93; 8:45 am)
BILIUNG COOE 717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-4782-1]

Agency Information Collection
Activities Under OMB Review

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this notice announces that
the Information Collection Request (ICR)
abstracted below has been forwarded to
the Office of Management and Budget
{OMB) for review and comment. The
ICR describes the nature of the
information collection and its expected
cost and burden.
DATES: Comments must be submitted on
or before November 1, 1993.
FOR FURTHER INFORMATION CONTACT: For
further information, or to obtain a copy
of this ICR, contact Sandy Farmer at
EPA, (202) 260-2740.
SUPPLEMENTARY INFORMATION:

Office of Prevention, Pesticides and
Toxic Substances

Title: Application for NeW' and
Amended Registration. (EPA ICR No:
0277.08; OMB No: 2070-0060). This is
a request for an extension of the
expiration date of a currently approved
collection. The current approval expires
on February 28, 1994.

Abstract: Section 3 of the Federal
Insecticide, Fungicide and Rodenticide
Act (FIFRA), requires that persons (or
entities) who market pesticides be
registered with the Federal Government.

Respondents submit to EPA an
application package that includes an
application for pesticide registration or
amendmen a confidential statement of
formula, and a data reference sheet. In
completing these forms, respondents.
must provide such information as the
type(s) of chemical(s) involved, the type
of packaging and the location of label
directions. Some respondents must also
submit supporting data on the pH of
aqueous formulation results of flame
extension tests for pressurized products,
and certified limits on a product's active
ingredients.

Registrants of a product containing a
new chemical never before registered
are required to submit to the Agency test
data related to the product's physical
chemistry, acute and chronic toxicology,
environmental *fate, ecological effects,
worker exposure, residue chemistry and
environmental chemistry; they must
also submit data on the product's
performance prior to approval.
Respondents who elect to participate in
the "Voluntary Reduced-risk Pesticide
Initiative" must submit to the EPA data
on human health effects and
environmental fate and effects of their
product(s). They must also submit
information on any other hazards and
known risks as well as information on
pest resistance and management of their
product(s).

Applicants for registration of a "me-
to" product (involving only previously
registered chemicals and use patterns),
are required to submit only a
"Certification with Respect to Citation
of Data" (EPA Form 8570-29). If the
"me-to" product is a 100% repackaging
of another EPA-registered product and
is labeled for the same uses,
respondents are required to submit only
the "Formulator's Exemption
Statement" (EPA Form 8570-27).

Respondents must keep records of all
the information they submit to the
Agency.

The EPA uses these data to determine
whether the application and supporting
information comply with Federal
pesticide laws.
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Burden Statement: The burden for
this collection of information is
estimated to average 8.32 hours per
response for reporting and 14.9 hours
per recordkeeper annually. This
estimate includes the time needed to
review instructions, complete the forms,
prepare and submit required data, and
review the collection of information.

Respondents: Pesticide registrants.
Estimated No. of Respondents: 2,246.
Estimated No. of Responses per

Respondent: 11.
Estimated Total Annual Burden on

Respondents: 237,640 hours.
Frequency of Collection: On occasion.
Send comments regarding the burden

estimate, or any other aspect of the
information collection, including
suggestions for reducing the burden to:
Sandy Farmer, U.S. Environmental

Protection Agency, Information Policy
Branch (PM-223Y), 401 M Street,
SW.,Washington, DC 20460.

and
Matthew Mitchell, Office of

Management and Budget, Office of
Information and Regulatory Affairs,
725 17th Street, NW.,Washington, DC
20503.
Dated: September 24, 1993.

Paul Lapsley,
Director, Regulatory Management Division.
IFR Doc. 93-24186 Filed 9-30-93; 8:45 am]
BILUNO CODE 6560-6"

[ER-FRL-4704-2]

Environmental Impact Statements and
Regulations; Availability of EPA
Comments

Availability of EPA comments
prepared September 13, 1993 through
September 17, 1993 pursuant to the
Environmental Review Process (ERP),
under section 309 of the Clean Air Act
and section 102(2)(c) of the National
Environmental Policy Act as amended.
Requests for copies of EPA comments
can be directed to the Office of Federal
Activities at (202) 260-5076.

An explanation of the ratings assigned
to draft environmental impact
statements (EISs) was published in FR
dated April 10, 1993 (58 FR 18392).

Draft EISs

ERP No. D-FHW-B40076-NH Rating
E02, NH-16 and US 302 Transportation
Improvements, Funding, COE Section
10 and 404 Permits, Villages of Conway
and North Conway, Carroll County, NH.

Summary: EPA expressed objections
to the proposed NH-16 Bypass around
Conway and North Conway, New
Hampshire because there are other less

environmentally damaging alternatives
that should be evaluated in the EIS for
the project. Based on its concerns about
wetland impacts, EPA recommends
denial of the Clean Water Act 404
permit for the proposed project. EPA
also expressed concerns about air
quality, water quality and cumulative
impacts.

Final EISs

ERP No. F-FHW-D40255-PA
Park Road Corridor Project, West

Shore Bypass/US 422/222 and Warren
Street Bypass Connection to the Outer
Bypass/PA-3055, Funding and Section
404 Permit, Berks County, PA.

Summary: EPA had no objections to
the selection of Alternative A as
identified in the Final EIS.

ERP No. F-FHW-F40315-MI
Grand Rapids South Beltline

Construction, 1-196 in Ottawa County to
1-96 in Kent County, Funding, and COE
Section 404 Permit, Ottawa and Kent
Counties, MI.

Summary: EPA expressed
environmental concerns pending
submission of wetlands compensation
plan.

ERP No. F-FHW-K40190-CA
CA-168 Freeway Transportation

Project, Construction, CA-168 between
CA-180 and Temperance Avenue,
Funding and Section 404 Permit, City of
Fresno, Fresno County, CA.

Summary: EPA expressed
environmental concerns with potential
air quality and cumulative
environmental impacts and the project's
ability to achieve the stated purpose of
reducing travel times between
downtown Fresno and the Fresno-Clovis
Metropolitan Area. Also additional
information on the regional air
emissions analysis is necessary to
evaluate whether the project conforms
with the conformity requirements of the
Clean Air Act.

ERP No. F-FHW-K40199-AZ

Price Freeway (Loop 101) Corridor
Construction, Price Road between the
Superstition Freeway to Pecos Road,
Funding and Right-of-Way Acquisition,
Maricopa County, AZ.

Summary: EPA expressed
environmental concerns with the
project's potential air quality impacts.
EPA recommended further analysis of
the project's air quality impacts and
revisions to the area's transportation
improvement program before FHWA
makes a Clean Air Act conformity
determination or signs the Record of
Decision.

ERP No. F-GSA-K40195-CA
. Calexico East Border Station

Construction and Road Construction,
CA-7 between the New Port of Entry
and CA-98 that borders the United
States and Mexico, Funding and Right-
of-Way Permit, City of Calexico,
Imperial County, CA.

Summary: EPA expressed objections
due to potential direct and indirect
impacts to border sewage and sanitation
infrastructure, water quality, hazardous
materials response and air quality. EPA
requested that GSA delay issuing its
Record of Decision until the US
Congress appropriate Fiscal Year 1994
funds for Calexico-Mexicali water
quality protection and the US and
Mexican Governments complete
arrangements for protecting water
quality in this area.

ERP No. F-USA-K11016-CA
Fort Ord Disposal and Reuse

Installation, Implementation,
Establishment of Presido of Monterey
(POM) Annex, Cities of Marina and
Seaside, Monterey County, CA.

Summary: EPA expressed
environmental concerns with the
evaluation and disclosure of past
hazardous waste management practices,
and the protection of sensitive natural
resources on lands that will be
transferred to non-federal agencies and
private parties. EPA requested
additional information in the Record of
Decision.

Dated: September 27, 1993.
Richard E. Sanderson,
Director, Office of Federal Activities.
[FR Doc. 93-24170 Filed 9-30-93; 8:45 aml
BILUNG CODE 656060-U

[ER-FRL-4704-11

Environmental Impact Statements;
Availability

Responsible Agency: Office of Federal
Activities, General Information (202)
260-5076 or (202) 260-5075.

Weekly receipt of Environmental
Impact Statements filed September 20,
1993 through September 24, 1993
Pursuant to 40 CFR 1506.9.
EIS No. 930328, FINAL EIS, SCS,

Kagman Watershed Plan, Flood
Prevention and Watershed Protection,
Funding and COE Section 404 Permit,
Saipan, Commonwealth of the
Northern Mariana Islands, Due:
November 1, 1993, Contact: Joan B.
Perry (671) 472-7490.

EIS No. 930329, FINAL EIS, FHW, MN,
:US 14 Construction, Owatonna to
Kasson, Funding and Section 404
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Permit, Dodge.and Steele Counties,
MN, Due: November 1, 1993, Contact:
James P. McCarthy (612) 290-3241. 1

EIS No. 930330, DRAFT EIS, FHW, OR.
Ferry Street Bridge Corridor
Transportation Improvements,
Oakway Road to East Broadway
Coburg Road, Funding, Right-of-Way
Grant NPDES Permit, Section 101 and
404 Permits, Willamette River, Lane
County, OR, Due: November 18, 1993,
Contact: Alan R. Steger (503) 399-
5749.

EIS No. 930331, FINAL EIS, BLM, CA,
Broadwell Basin Residuals Repository
and Treatment Facility for Specified
Hazardous Waste, Construction and
Operation, Right-of-Way Grants,
Mineral Material Sales Permits and
COE Section 404 Permit, San
Bernardino County, CA, Due:
November 1, 1993, Contact: Edy
Seehafer (619) 256-3592.

EIS No. 930332, DRAFT SUPPLEMENT,
IBR, WA, Columbia Basin Continued
Multipurpose Project,
Implementation, Grant, Adams;
Lincoln, Franklin and Douglas
Counties, WA, Due: December 20,
1993. Contact: Darrell Cauley (303)
236-9336.

EIS No. 930333, FINAL EIS, AFS, WY,
CO, Continental Divide National
Scenic Trail Comprehensive Plan,
Designation, Construction and
Reconstruction, Implementation,
Medicine Bow National Forest,
Hayden Ranger District, WY to Rio
Grande National Forest, Conejos Peak
Ranger District, CO, Due: November 1,
1993, Contact: Gary D. Snell (719)
852-5941.

EIS No. 930334, DRAFT EIS, AFS, ID,
West Fork Papoose Timber Sale,
Implementation, Clearwater National
Forest. Powell Ranger District, Idaho
County. ID, Due: December 1, 1993,
Contact: Stewart Hoyt (208) 942-3113.

EIS No. 930335, FINAL EIS, FHW, WA,
First Avenue South Bridge
Improvement, from WA-509 at South
Cloverdale Street to WA-99/East
Marginal Way South crossing the
Duwamish River, Funding, Section 10
and 404 Permits, King County, WA,
Due: November 1, 1993, Contact:
Barry F. Morehead (206) 753-2120.

EIS No. 930336, DRAFT EIS, COE, OR,
Coos Bay Channel Deepening Project,
Navigation Improvements and
Designation Ocean Disposal Sites, OR,
Due: November 15, 1993. Contact:
Steven J. Stevens (503) 326-6094.

EIS No. 930337, FINAL SUPPLEMENT,
NOA, Atlantic Sea Scallop,
Placopecten Magellanicus, (Gmelin),
Fishery Management Plan. (FMP),
Additional Information, Amendment
No. 4. Due: November 1. 1993,

Contact: Nancy Foster (301) 713-
2239.
Dated: September 27, 1993.

Richard E. Sanderson,
Director. Office of Federal Activities.
[FR Dec. 93-24171 Filed 9-30-93; 8:45 aml
BILUNG CODE 6560-40-U

[FRL-4782--l

Colorado; Final Determination of
Adequacy of State/Tribal Municipal
Solid Waste Permit Program

AGENCY: Environmental Protection
Agency (Region VIII).
ACTION: Notice of final determination of
full program adequacy for Colorado's
application.

SUMMARY: Section 4005(c)(1)(B) of the
Resource Conservation and Recovery
Act (RCRA), as amended by the
Hazardous and Solid Waste
Amendments (HSWA) of 1984, requires
States to develop and implement permit
programs to ensure that municipal solid
waste landfills (MSWLFs) which may
receive hazardous household waste or
conditionally exempt small quantity
generator waste will comply with the
revised Federal MSWLF Criteria (40
CFR part 258). RCRA section
4005(c)(1)(C) requires the
Environmental Protection Agency (EPA)
to determine whether States have
adequate "permit" programs for
MSWLFs, but does not mandate
issuance of a rule for such
determinations. EPA has drafted and is
in the process of proposing a State/
Tribal Implementation Rule (STIR) that
will provide -procedures by which EPA
will approve, or partially approve,
State/Tribal landfill permit programs.
The Agency intends to approve
adequate State/Tribal MSWLF permit
programs as applications are submitted.
Thus, these approvals are not dependent
on final promulgation of the STIR. Prior
to promulgation of the STIR, adequacy
determinations will be made based on
the statutory authorities and.
requirements. In addition, States/Tribes
may use the draft STIR as an aid in
interpreting these requirements. The
Agency believes that early approvals
have an important benefit. Approved
State/Tribal permit programs provide
interaction between the State/Tribe and
the owner/operator regarding site-
specific permit conditions. Only those
owners/operators located in State/Tribes
with approved permit programs can use
the site-specific flexibility provided by
part 258 to the extent the State/Tribal
permit program allows such flexibility.
EPA notes that regardless of the

approval status of a State/Tribe and the
permit status of any facility, the Federal
landfill Criteria will apply to all
permitted and unpermitted MSWLFs.

Colorado applied for a determination
of adequacy under section 4005 of
RCRA. EPA reviewed Colorado's
application and proposed a
determination that Colorado's MSWLF
permit program is adequate to ensure
compliance with the revised MSWLF
Criteria. After consideration of all
comments received, EPA is today
issuing a final determination that
Colorado's program is adequate.
EFFECTIVE DATE: The determination of
adequacy for Colorado shall be effective
on October 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Judith Wong, Mail Code 8HWM-WM.
Waste Management Branch, U.S. EPA
Region 8, 999 18th Street, Suite 500,
Denver, Colorado 80202-2466,
telephone (303) 293-1667.
SUPPLEMENTARY INFORMATION:

A. Background
On October 9, 1991, EPA promulgated

revised Criteria for MSWLFs (40 CFR
part 258). Subtitle D of RCRA, as
amended by the Hazardous and Solid
Waste Amendments of 1984 (HSWA),
requires States to develop permitting
programs to ensure that facilities
comply with the Federal Criteria under
part 258. Subtitle D also requires in
section 4005 that EPA determine the
adequacy of State municipal solid waste
landfill permit programs to ensure that
facilities comply with the revised
Federal Criteria. To fulfill this
requirement, the Agency has drafted
and is in the process of proposing a
State/Tribal Implementation Rule
(STIR). The rule will specify the
requirements which State/Tribal
programs must satisfy to be determined
adequate.

EPA intends to approve State/Tribal
MSWLF permit programs prior to the
promulgation of STIR. EPA interprets
the requirements for States or Tribes to
develop "adequate" programs for
permits or other forms of prior approval
to impose several minimum
requirements. First, each State/Tribe
must have enforceable standards for
new and existing MSWLFs that are
technically comparable to EPA's revised
MSWLF criteria. Next, the State/Tribe
must have the authority to issue a
permit or other notice of prior approval
to all new and existing MSWLFs in its
jurisdiction. The State/Tribe also must
provide for public participation in
permit issuance and enforcement as
required in section 7004(b) of RCRA.
Finally, EPA believes that the State/
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Tribe must show that it has sufficient
compliance monitoring and
enforcement authorities to take specific
action against any owner or operator
that fails to comply with an approved
MSWLF program.

EPA Regions will determine whether
a State/Tribe has submitted an
"adequate" program based on the
interpretation outlined above. EPA
plans to provide more specific criteria
for this evaluation when it proposes the
State/Tribal Implementation Rule. EPA
expects States/Tribes to meet all of these
requirements for all elements of a
MSWLF program before it gives full
approval to a MSWLF program.

On July 28, 1993, EPA proposed to
modify the effective date of the Federal
Criteria for certain classifications of
landfills (50 FR 40568). Thus, for certain
small landfills, the Federal landfill
Criteria may not be effective until April
9, 1994, instead of October 9, 1993. EPA
intends to publish the final ruling on
the effective date extension prior to
October 9, 1993. The exact classification
of landfills and final extent of the
effective date extension will depend on
comments received in response to the
proposal.

B. State of Colorado
On May 24, 1993, Colorado submitted

an application for adequacy
determination for the State's municipal
solid waste landfill permit program. On
July 26, 1993, EPA published a tentative
determination of adequacy for all
portions of Colorado's program. Further
background on the tentative
determination of adequacy appears at 58
FR 39809, (July 26, 1993).

Along with the tentative
determination, EPA announced the
availability of the application for public
comment. EPA also tentatively
scheduled a public hearing for
September 13, 1993, to be held if a
sufficient number of people expressed
interest in participating. After no one
expressed interest, the Agency cancelled
the public hearing.

EPA has reviewed Colorado's
application and has determined that all
portions of the State's MSWLF permit
program will ensure compliance with
the revised Federal Criteria. In its
application, Colorado demonstrated that
the State's permit program adequately
meets the location restrictions,
operating criteria, design criteria,
ground-water monitoring and corrective
action requirements, closure and post-
closure care requirements, and financial
assurance criteria in the revised Federal
Criteria. In addition, the State of
Colorado also demonstrated that its
MSWLF permit program contains

specific provisions for public
participation, compliance monitoring,
and enforcement.

C. Public Comment
The EPA received the following

public comments on the tentative
determination of adequacy for
Colorado's MSWLF permit program.

One commenter maintained that use
of the draft STIR as guidance is a
violation of the Administrative
Procedure Act (APA) requirements that
a rule must go through notice and
opportunity for comment. EPA does not
believe that it is violating requirements
of the APA. The Agency is not utilizing
the draft STIR as a regulation which
binds either the Agency or the States/
Tribes. Instead, EPA is using the draft
STIR as guidance for evaluating State/
Tribal permit programs and maintains
its discretion to approve State/Tribal
permif programs utilizing the draft STIR
and/or other criteria which assure
compliance with 40 CFR part 258.

In addition, members of the public
have an opportunity to comment on the
criteria by which EPA assures the ,
adequacy of State/Tribal MSWLF permit
programs because the Agency discusses
the criteria for approval of a permit
program when it publishes each
tentative determination notice in the
Federal Register. In the tentative
determination notice for the State of
Colorado's permit program, the Agency
set forth for public comment the
requirements for an adequate permit
program (58 FR 39809-39811, July 26,
1993).

Three commenters from the same
county expressed concern that long
travel distances to the local landfill and
increased tipping fees are causing a
hardship on citizens of the county. They
also requested all exemptions under
Subtitle D. EPA considered the
economic constraints of small
communities in promulgating the
revised Criteria in 40 CFR part 258. The
Agency granted relief to certain small
MSWLFs where compliance with the
revised Criteria is beyond the
practicable capability of their
communities and circumstances make
regional waste management
impracticable. See 56 FR 50989-50991
(October 9, 1991) and 40 CFR 258.1(f).
The State of Colorado has adopted the
small landfill exemption into its
regulations.

D. Decision
After reviewing the public comments,

I conclude that Colorado's application
for adequacy determination meets all of
the statutory and regulatory
requirements established by RCRA.

Accordingly, Colorado is granted 'a
determination of adequacy for all
portions of its municipal solid waste
landfill permit program.

The State of Colorado has not asserted
jurisdiction over "Indian Country," as
defined in 18 U.S.C. 1151, in its
application for adequacy determination.
Today's decision to approve Colorado's
application does not extend to the
following Indian reservations in the
State of Colorado:

1. Southern Ute.
2. Ute Mountain Ute.
Until EPA approves a State or Tribal

MSWLF permit program in Colorado for
any part of "Indian Country" in
Colorado, the requirements of 40 CFR
part 258 will, after the effective date of
the Federal Criteria, automatically apply
to that area. Thereafter, the
requirements of 40 CFR part 258 will
apply to all owners/operators of
MSWLFs located in any part of "Indian
Country" that is not covered by an
approved State or Tribal MSWLF permit
program.

Section 4005(a) of RCRA provides that
citizens may use the citizen suit
provisions of section 7002 of RCRA to
enforce the Federal MSWLF criteria in
40 CFR part 258 independent of any
State/Tribal enforcement program. As
EPA explained in the preamble to the
final MSWLF criteria, EPA expects that
any owner or operator complying with
provisions in a State/Tribal program
approved by EPA should be considered
to be in compliance with the Federal
Criteria. See 56 FR 50978, 50995
(October 9, 1991).

This action takes effect on October 1,
1993. EPA believes it has good cause
under section 553(d) of the
Administrative Procedure Act, 5 U.S.C
553(d), to put this action into effect less
than 30 days after publication in the
Federal Register. All of the
requirements and obligations in the
State's/Tribe's program are already in
effect as a matter of State/Tribal law.
EPA's action today does not impose any
new requirements that the regulated
community must begin to comply with.
Nor do these requirements become
enforceable by EPA as Federal law.
Consequently, EPA finds that it does not
need to give notice prior to making its
approval effective.

Compliance With Executive Order
12291

The Office of Management and Budget
has exempted this notice from the
requirements of section 3 of Executive
Order 12291.
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Certification Under the Regulatory
Flexibility Act

Pursuant to the provisions of 5 US.C.
605(b), I hereby certify that this
approval will not have a significant-
economic impact on a substantial
number of small entities. It does not
impose any new burdens on small
entities. This notice, therefore, does not
require a regulatory flexibility analysis.

Authority: This notice is issued under the
authority of section 4005 of the Solid Waste
Disposal Act as amended; 42 U.S.C. 6946.

Dated: September 22. 1993.
Jack W. McGraw,
Acting Regional Administrator.
[FR Doc. 93-24188 Filed 9-30-93; 8:45 aml
BILUNG CODE U50041-F

[FRL-4782-8]

Chesapeake Bay Program 1987
Chesapeake Bay Agreement;
Proposals for Review

The draft Exotic Species Policy.
prepared pursuant to the 1987
Chesapeake Bay Agreement is nowavailable for public review. This
product is the draft work in progress of
the Exotic Species Workgroup of the
Living Resources Subcommittee of the
Chesapeake Bay Program. It has not
been reviewed or endorsed by the
Implementation Committee or the

Principals' Staff Committee. Public
comments will be accepted through
November 5, 1993. Comments on this
policy should be sent to Frances
Cresswell, Maryland Department of
Natural Resources, 904 S. Morris Street,
Oxford, Maryland 21654.

To obtain copies of the draft plans.
call Jennifer Gavin, Chesapeake Bay
Program Office, 800/523-2281.
William Matuszeski,
Director, Chesapeake Bay Program Office.
IFR Doc. 93-24187 Filed 9-30-93; 8:45 aml
BILUNG CODE 6560-6"

(OPP-66182; FRIL 4644-4]

Notice of Receipt of Requests to
Voluntarily Cancel Certain Pesticide
Registrations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In accordance with section
6(f)(1) of the Federal Insecticide,

.Fungicide, and Rodenticide Act
(FIFRA), as amended, EPA is issuing a
notice of receipt of requests by
registrants to voluntarily cancel certain
pesticide registrations.
DATES: Unless a request is withdrawn by
December 30. 1993. orders will be

issued cancelling all of these
registrations.
FOR FURTHER INFORMATION CONTACT: By
mail: James A. Hollins, Office of
Pesticide Programs (H7502C),
Environmental Protection Agency, 401
M Street SW, Washington, DC 20460.
Office location for commercial courier
delivery and telephone number: Room
220, Crystal Mall No. 2, 1921 Jefferson
Davis Highway Arlington, VA 22202,
(703) 305-5761.
SUPPLEMENTARY INFORMATION:

I. Introduction

Section 6(f)(1) of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), as amended, provides that
a pesticide registrant may, at any time,
request that any of its pesticide
registrations be cancelled. The Act
further provides that EPA must publish
a notice of receipt of any such request
in the Federal Register before acting on
the request.

11. Intent to Cancel

This Notice announces receipt by the
Agency of requests to cancel some 20
pesticide products registered under
section 3 or 24(c) of FIFRA. These
registrations are listed in sequence by
registration number (or company
number and 24(c) number) in the
following Table 1.

TABLE 1. - REGISTRATIONS WITH PENDING REQUESTS FOR CANCELLATION.

Registration No. Product Name Chemical Name

000004-00303 Zinc Phosphide Bait Zinc phosphide
000100-00521 Atrazine MG-80 for Manufacturing Use Only 2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-triazine

000100-00581 Aatrex RP-4L

000352-00460 Dupont Technical Rabon Insecticide
000352 AL-90-000t Velpar Weed Killer

000352 AL-90-0002

000352 AZ-79-0004

000352 LA-89-0009

000352 LA-89-0010

000352 MS-89-0002

000352 MS-89-0003

000352 OH-78-0005

001124-00087

001769-00228

Dupont Velpar L Herbicide

Du Pont Benlate Fungicide Wettable Pow-
der

VelparWeed Killer

Dupont Velpar L Herbicide

Velpar Weed Killer

Velpar Weed Killer

Du Pont Benlate Fungicide Wettable Pow-
der

Super Strength Old Dutch Cleanser

Rockford No. 1430 Acid Sanit

uuw125 FL--82-0089 Furadan 10 G fnsecticide/Nematicide
004816 AL-82-0025 Permanone Tick Repellent

007969-90068 Copac E

010182-00088 Fusilade 2000 1 E Herbicide

2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-tiazine

2-Chloro-l-(2,4,5-trichlorophenyl)viny dimethyl phosphate

3-Cyclohexyl-6-(dimethylamino)- -methyl-1,3,5-triazine-2,4(t H,3b)-dione

3-Cyclohexyl-6-(dimethylamino)--methyl-1,3,5-triazine -2,4(1 H,3H)-dione

Methyl 1 -(butylcarbamoyl)-2-benzimidazolecarbamate

3-Cyclohexyl-6-(dimethylamino)-I -methyl-i ,3,5-triazine-2,4(1 H,3b)-dione

3-Cyclohexyl-6-(dimethylamino)- -methyl-1,3,5-triazine-2,4(1 H,3H)-dione

3-Cycloh6xyl-6-(dimethylamino)-1 -methyl-1,3,5-triazine-2,4( H,3H)-dione

3-Cyclohexyl-6-(dimethylamino)-l -methyl-1,3,5-tdazine-2,4(1 H.3I)-dione

Methyl 1-(butylcarbamoyl)-2-benzimidazolecarbamate

Potassium dichloro-s-triazinetrione

Isopropanol

Phosphoric-acid

Dodecylbenzenesulfonic acid

2,3-Dihydro-2,2-dimethyl-7-benzofurany methylcarbamate

Cyclopropanecarboxylic acid, 3-(2,2-dichloroethenyl)-2,2-dimethyi

Copper sulfate

Butyl 2-(4-((5-(tifluoromethyl)-2-pyndinyl)oxy)phenoxy)propanoate
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TABLE 1. - REGISTRATIONS WITH PENDING REQUESTS FOR CANCELLATION-Continued

Registration No. Product Name Chemical Name

041547-00011 Aquapill 8 Algaecide 2-Chloro-4,6-bis(ethylamino)-s-triazine

060180 FL-89-0027 Kocide 101 3-Cyclohexyl-6-(dimethylamino)-1 -methyl-I ,3,5-triazine-2,4(1 H,3H)-dione

Unless a request is withdrawn by the registrant within 90 days of publication of this notice, orders will be issued
cancelling all of these registrations. Users of these pesticides or anyone else desiring the retention of a registration
should contact the applicable registrant directly during this 90-day period. The following Table 2, includes the names
and addresses of record for all registrants of the products in Table 1, in sequence by EPA Company Number.

TABLE 2. - REGISTRANTS REQUESTING VOLUNTARY CANCELLATION

EPA
Corn- Company Name and Address

pany No.

000004 Bonide Products Inc., 2 Wurz Ave., Yorkville, NY 13495.

000100 Ciba-Geigy Corp., Box 18300, Greensboro, NC 27419.

000352 E. I. Du Pont De Nemours & Co. Inc., Barley Mill Plaza, Walker's Mill, Wilmington, DE 19880.
001124 Purex Industrial Division, Textile & Cleaning Chemicals Co (USA), Highway 95 W., Marion, OH 43302.

001769 NCH Corp., 2727 Chemsearch Blvd., Irving, TX 75062.
003125 Miles Inc., Agriculture Division, 8400 Hawthorn Rd, Box 4913, Kansas City, MO 64120.

004816 Roussel UCLAF Corp., 95 Chestnut Ridge Rd., Montvale, NJ 97645.
007969 BASF Corp., Agricultural Products, Box 13528, Research Triangle Park, NC 27709.

010182 Zeneca Inc., Zeneca Ag Products, New Murphy Rd., & Concord Pike, Box 751, Wilmington, DE 19897.
041547 Etani International, Inc., 26 Clinton Drive, #112, Hollis, NH 03049.

060180 B & W Quality Growers, Inc., 393 Whooping Loop, # 1403, Altamonte Springs, FL 32701.

Ill. Procedures for Withdrawal of
Request

Registrants who choose to withdraw a
request for cancellation must submit
such withdrawal in writing to James A.
Hollins, at the address given above,
postmarked before December 30, 1993.
This written withdrawal of the request
for cancellation will apply only to the
applicable 6(f)(1) request listed in this
notice. If the product(s) have been
subject to a previous cancellation
action, the effective date of cancellation
and all other provisions of any earlier
cancellation action are controlling. The
withdrawal request must also include a
commitment to pay any reregistration
fees due, and to fulfill any applicable
unsatisfied data requirements.

IV. Provisions for Disposition of
Existing Stocks

The effective date of cancellation will
be the date of the cancellation order.
The orders effecting these requested
cancellations will generally permit a
registrant to sell or distribute existing
stocks for 1-year after the date the
cancellation request was received. This
policy is in accordance with the
Agency's statement of policy as
prescribed in Federal Register No. 123,
Vol. 56, dated June 26, 1991. Exceptions
to this general rule will be made if a

product poses a risk concern, or is in
noncompliance with reregistration
requirements, or is subject to a data call-
in. In all cases, product-specific
disposition dates will be given in the
cancellation orders.

Existing stocks are those stocks of
registered pesticide products which are
currently in the United States and
which have been packaged, labeled, and
released for shipment prior to the
effective date of the cancellation action.
Unless the provisions of an earlier order
apply, existing stocks already in the
hands of dealers or users can be
distributed, sold or used legally until
they are exhausted, provided that such
further sale and use comply with the
EPA-approved label and labeling of the
affected product(s). Exceptions to these
general rules will be made in specific
cases when more stringent restrictions
on sale, distribution, or use of the
products or their ingredients have
already been imposed, as in Special
Review actions, or where the Agency
has identified significant potential risk
concerns associated with a particular
chemical.

List of Subjects

Environmental protection, Pesticides
and pests, product registrations.

Dated: September 23, 1993.

Douglas D. Campt,
Director, Office of Pesticide Programs.

[FR Doc. 93-24189 Filed 9-30-93; 8:45 am]
BILUNG CODE 6560-60-F

(FRL-4783-2]

Proposed Administrative Settlement
Pursuant to Section 122(h) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act; In re South Macomb Disposal
Authority Sites 9 and 9a

AGENCY: Environmental Protection
Agency.
ACTION: Notice; request for public
comment.

SUMMARY: In accordance with Section
122(i)(1) of the Comprehensive
Environmental Response,
Compensation, and Liability Act, as
amended by the Superfund
Amendments and Reauthorization Act
(CERCLA), notice is hereby given of a
proposed administrative cost recovery
settlement concerning the South
Macomb Disposal Authority Sites 9 and
9a site in Macomb County, Michigan.
The Agreement was proposed by U.S.
EPA Region V on July 28, 1993. The
settlement resolves an EPA claim under
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Section 107 of CERCLA against the
following Michigan municipalities:
Center Line, St. Clair Shores, and
Warren. The settlement requires the
settling parties to pay $884,705.00 to the
Hazardous Substance Superfund.

For thirty (30) days following the date
of publication of this notice, the Agency
will receive written comments relating
to the settlement. The Agency's
response to any comments received will
be available for public inspection at the
U.S. EPA Office of Regional Counsel,
8th Floor, l1 W. Jackson Boulevard,
Chicago, Illinois 60604; and at the
Macomb County Library, 16480 Hall
Road, Mt. Clemens, Michigan.
DATES: Comments must be submitted on
or before November 1, 1993.
ADDRESSES: A copy of the proposed
settlement may be obtained by written
request to the following: Michael J.
McClary (CS-3T), Assistant Regional
Counsel, Officeof Regional Counsel,
Region V, U.S. Environmental
Protection Agency, 77 W. Jackson Blvd.,
Chicago, Illinois 60604-3590. The
proposed settlement and additional
background information relating-to the
settlement are available for public
inspection at the Office of Regional
Counsel, 8th floor, 111 W. Jackson
Boulevard, Chicago, Illinois; and at the
Macomb County.Library, 16480 Hall
Road, Mt. Clemens, Micbigan.'
Comments should reference the South
Macomb Disposal Authority Sites 9 and
9a, Macomb County, Michigan and EPA
Docket No. V-W-93-C-204, and should
be addressed to MichaelJ. McClary at
the address given above.
FOR FURTHER INFORMATION CONTACT:
Michael J. McClary at (312) 686-7183.
David A. Ullrich
Acting Regional Administrator.
[FR Doc. 93-24190 Filed 9-30-93; 8:45 am]
BILUNG CODE 6560-60-M

FEDERAL COMMUNICATIONS

COMMISSION

[Gen Docket No. 90-119; DA 93-1134]

Private Land Mobil Radio Serices;
Florida Public Safety Plan 'Amendment

AGENCY: FederalCommunications
Commission.
ACTION: Notice.

suMMARY: The Chief, Land Mobile and
Microwave Division and the Acting
Chief, Spectrum Engineering Division
released this Order amending the Public
Safety Radio Plan for Florida (Region 9).
As a result of accepting the amendment
'for the Plan for Region 0, the interests

of the eligible entities within the region
will be furthered.
EFFECTIVE DATE: September 23, 1993.
FOR FURTHER INFORMATION CONTACT:
Betty Woolford, Private Radio Bureau,
Policy and Planning Branch, (202) 632-
6497.

SUPPLEMENTARY INFORMATION:

Order

Adopted: September 17, 1993;
Released: September 23, 1993.
By the Chief, Land Mobile and Microwave

Division and the Acting Chief, Spectrum
Engineering Division:

1. The Private Radio Bureau and the
Office of Engineering and Technology,
acting under delegated authority,
accepted the Florida. (Region 9) Public
Safety Plan (Plan) oi May 10, 1990, 5
FCC Rcd 3067 (1990).

2. By letter dated June 25, 1993, the
Region proposed to amend its Plan. The
proposed amendment would revise the
current channel allotments. The.
Commission placed the letter on Public
Notice for comments due on August 27,
1993,58 FR 40818 (July 30, 1993), and
received no comments.

3. We have reviewed the proposed
amendment to the Region 9 Plan and,
having received no comments to the
contrary, conclude it furthers the
interests of the eligible entities within.
the Region.

1. Arcordingly, it is ordered, That the
Public Safety Radio Plan for Florida
(Region 9) is amended, as set forth in
the Region's letter of June 25, 1993. This
Amendment is effective immediately.

Federal Communications Commission.
Richard J. Shiben,
Chief, Land Mobile & Microwave Division.
(FR Doc. 93-24092 Filed 9-30-93; 8:45 am]
BIUNG CODE d7t2-01-#d

[Report No. 1971]

Petitions for Reconsideration and
Petition for Stay of Actions In
Rulemaking Proceedings

September 28,1993.
Petitions for reconsideration and stay

have been filed in the Commission,
rulemaking proceedings listed in this
Public Notice and published pursuant to
47 CFR 1.429(e). The full test of these
documents are available for viewing and
copying in room 239,1919 M Street,
NW. Washington, DC or may be
purchased from the Commission's copy
contractor ITS, Inc. (202) 857-3800.
Opposition to these petitions must be
filed October 18, 1993. See 1.4(b) (1) of
the Commission's rules (47 CFR 1.4 (b)
(i)) Replies to an opposition must be

filed within 10 days after the time for
filing 'oppositions has expired.

Subject: Petitions for Reconsideration,
Telecommunications Relay Services,
and the Americans with Disabilities
Act of 1990 (CC Docket No. 90-571).

Number of Petitions Filed: 7
Subject: Petition for Stay of

Contribution Obligation
Number of Petitions Filed: 1

Federal Communications Commission.
William F. Caton,
Acting Secretaiy.
[FR'Doc 93-24089 Filed 9-30-93; 8:45 am)
BILUNG CODE 6712-01-M

FEDERAL MARITIME COMMISSION

Agreement(s) Filed; Global Container
Line"/Bosco Atlantic Lines

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreements) pursuant to
section 5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 800 North
Capitol Street, NW., 9th Floor.
Interested parties may submit comments
on each agreement to the Secretary,
Federal Maritime Commission,
Washington, DC 20573, within 10 days
after the date of the Federal Register in
which this notice appears. The
requirements for comments are found in
§ 572.603 of title 46 of the Code of
Federal RegulationS. Interested persons
should consult this section before
communicating with the Commission
regarding a pending agreement.

Agreement No.: 203-011429.

Tite: Global Container Lines/Bosco
Atlantic Lines Agreement.

Parties: Global Container Lines, Ltd.,
Bosco Atlantic Lines, Inc.

Synopsis: The proposed Agreement
would authorize the parties to charter
space to or from each other, rationalize
sailings, and discuss rates, charges,
service items and other matters
pertaining to the transportation of cargo
in the trade between ports and points in
the United States and ports and points
on the Red Sea, Persian Gulf, Central
and South America, Africa, lndia,
Pakistan, Bangladesh, Sri Lanka.
Singapore, Indonesia and Thailand.
Adherence to any such agreement is
voluntary,

Dated: Septeiober 27,1993.

I . . . . T I li I I I " • [ ..... . ] " " "
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By Order of the Federal Maritime
Commission.
Joseph C. Polking,
Secretory.
IFR Doc. 93-24085 Filed 9-30-93; 8:45 am]
BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

[Docket No. R-0804]

Consolidation of Purchases and Sales
Service at Federal Reserve Bank of
Chicago

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Notice of final action.

SUMMARY: The Board has approved the
proposal by the Federal Reserve Banks
to consolidate the priced secondary
market purchases and sales of securities
service, which is currently-provided by
eight Reserve Banks, at the Federal
Reserve Bank of Chicago. The
consolidation will improve efficiency
and contain the costs of providing this
service to depository institutions
nationwide. The service will be
included as a part of the Federal
Reserve's priced book-entry securities
service, beginning January 1, 1994.
EFFECTIVE DATE: January 1, 1994.
FOR FURTHER INFORMATION CONTACT:
Charles W. Bennett, Assistant Director
(202/452-3442), Gerald D. Manypenny,
Manager (202/452-3954), or Michael L.
Bermudez, Financial Services Analyst
(202/452-2216), Division of Reserve
Bank Operations and Payment Systems,
Board of Governors of the Federal
Reserve System. For the hearing
impaired only, Telecommunications
Device for the Deaf (TDD), Dorothea
Thompson (202/452-3544), Board of
Governors of the Federal Reserve
System, 20th and C Streets, NW.,
Washington, DC 20551.
SUPPLEMENTARY INFORMATION: The
purchases and sales service consists of
the purchase or sale of Federal Reserve
book-entry-eligible securities on the
secondary market. Purchases and sales
are conducted for institutions' own
securities as well as for those of
customers. Prior to the passage of the
Monetary Control Act of 1980, eleven
Reserve Banks.offered the service to
member banks. Generally, smaller
depository institutions with no direct
relationship with a securities broker or
dealer have relied upon Reserve Banks.
With the increased acceptance of book
entry and the declining availability of
Federal agency securities in definitive
form, the requests for purchases and
sale, evolved from the purchase and

sale of definitive securities to primarily
book-entry securities. Demand for
purchases and sales has declined
steadily over the past few years, from
74,000 transactions in 1980 to 18,400
transactions in 1992. The service is
currently offered by eight Reserve
Banks. These are Boston, Philadelphia,
Cleveland, Richmond, Chicago,
Minneapolis. Kansas City, and Dallas
with the Chicago Reserve Bank handling
more than half of the System's annual
volume.

The Board has approved
consolidation of the purchases and sales
at the Federal Reserve Bank of Chicago.
Consolidation of the purchases and
sales provides an opportunity to reduce
cost with little, if any, impact on the
level of service offered to depository
institutions. All seven Reserve Banks
now offering the service are expected to
consolidate by early 1994.

The Chicago Reserve Bank is prepared
to support a consolidated purchase and
sale operation at Chicago. A toll-free
telephone number will be available
nationwide for depository institutions to
initiate transactions with the Chicago
Reserve Bank. A depository institution's
representative, with proper
authorization on file with the Chicago
Reserve Bank. would initiate orders to
purchase or sell securities by
telephoning the Chicago Reserve Bank
on the recorded toll-free line. After
determining that an order to sell
securities is authentic, the Chicago
Reserve Bank would confirm that the
securities are held in book-entry form at
the Bank,' a minimum of two dealers
would be contacted if the transaction is
an odd lot, and a minimum of five
dealers would be contacted for round-
lot transactions. The dealer submitting
the best price (bid) would be given the
order.2 Orders for the purchase of
securities for depository institutions are
also ieceived via recorded telephone
line and verified for authenticity.3 Like-

1 When depository institutions located outside of
the Chicago Head Office region wish to sell
securities, Chicago would telephone the Reserve
Bank holding the book-entry account for the
requesting depository institution and request the
free transfer of the securities to Chicago, thus
reducing the book-entry holdings at the sending
Reserve Bank and increasing the book-entry
holdings at Chicago. The offsetting payment is
settled through the inter-District Settlement Fund
on settlement day.

2 Settlement of transactions in United States
Treasury or Agency securities of $100,000 or more
normally occurs on the business day following the
date of execution of the order. Upon request, if an
order is received before 11:00 a.m. (Central
S tandard Time), the Chicago Reserve Bank
endeavors to execute the orders for settlement on
the same day as the orders are placed.

3 Purchases for $500.000 or more are
authenticated by telephoning another authorized

securities issues (by CUSIP number)
would be combined by Chicago,
whenever possible, to obtain the best
price. For purchases, the dealer
submitting the best price (offer) would
be given the order.

Summary of Comments

In June 1993, the Board requested
public comment on the proposal by the
Federal Reserve Banks to consolidate
the purchases and sales service at the
Federal Reserve Bank of Chicago (58 FR
36412, July 7, 1993). To ensure that
appropriate consideration is given to
any public policy issues arising from a
proposal to consolidate a priced service
across District lines, the Board adopted
factors to be considered when
evaluating such a proppsal. Commenters
were asked to respond to each of the
factors adopted by the Board.4

The Board received four comment
letters in response to the proposed
consolidation.5 Both non-Federal
Reserve Bank commenters supported
the Board's proposal to consolidate
purchases and sales. One commenter
wrote: "It is refreshing to see proposals
to decrease costs to the banking system
being addressed versus proposals to add
more costs to an already overburdened
system." The other commenter,
although supportive of the proposal to
consolidate at a Federal Reserve Bank,
objected to the consolidation at the
Chicago Reserve Bank for reasons not
related to this proposal. The Chicago
Reserve Bank was selected as the
proposed consolidation site because it
already processes much of the System
volume and because its existing level of
automation for this service would
enable it to absorb all of the System's
purchases and sales volume without
increasing staff. Existing Chicago
Reserve Bank staff and facilities would
be sufficient to process the consolidated
volume; its processing procedures
remain efficient and would remain
essentially unchanged. Based upon the
analysis contained in the June 1993

person of the requesting depository institution other
than the original caller.

4 The Board's factors to be considered when
evaluating a proposal to consolidate a priced
service across district lines are:

(1) Maintenance or improvement of cost recovery
in a service,

(2) Improvement of the efficiency of Federal
Reserve Bank operations,

(3) Maintenance or improvement of the level or
quality of service,

(4) Responsiveness to changes in the financial-
services industry.

(5) Effect on private-sector providers of the
service, and

(6) Effect on users of the service.
5 Two of the four comments received were from

Reserve Banks and were not considered for the
purpose of this summary.
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request for comment, the Board believes
that the Chicago Reserve Bank would
provide a comparable or-higher level of
service to depository institutions
nationwide at the same or lower fee.
Consolidation would also have little
effect on private-sector providers of the
service.

Competitive Impact AnalySis
Given the trivial volume processed by

all the Federal Reserve Banks,
consolidation will not have a material or
adverse effect on the ability of other
service providers to compete effectively
with the Federal Reserve in providing
purchase and sale services.

By order of the Board of Governors of the
Federal Reserve System, September 27, 1993.
Jennifer J. Johnson,
Associate Secretary of the Board.
IFR Doc. 93-24141 Filed 9-30-93; 8:45 aml
B3LLINO CODE $210-01-0

Interflank, Inc., et al.; Formations of;
Acquisitions by; and Mergers of Bank
Holding Companies

The companies listed in this notice
have-applied for the Board's approval
under section 3 of the Bank Holding
Company Act (12 U.S.C. 1842) and §
225.14 of the Board's Regulation Y (12
CFR 225.14) to become a bank holding
company or to acquire a bank or bank
holding company. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act
(12 U.S.C. 1842(c)).

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing to the
Reserve Bank or to the offices of the
Board of Governors. Any comment on
an application that requests a hearing
must include a statement of why a
written presentation would not suffice
in lieu of a hearing, identifying
specifically any questions of fact that
are in dispute and summarizing the
evidence that would be presented at a
hearing.

Unless otherwise noted, comments
regarding each of these applications
must be received not later than October
25, 1993.

A. Federal Reserve Bank of Kansas
City (John E. Yorke, Senior Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198:

1. InterBank, Inc., Sayre, Oklahoma;
to become a bank holding company by
acquiring 100 percent of the voting

shares of The First National Bank of
Seyre, Sayre, Oklahoma.

B. Federal Reserve Bank of Dallas
(Genie D. Short, Vice President) 220.0
North Pearl Street, Dallas, Texas 75201-
2272:

1. Caldwell Bancshares, Inc.,
Caldwell, Texas; to become a bank
holding company by acquiring 100
percent of the voting shares of Caldwell
Bancshares of Delaware, Inc.,
Wilmington, Delaware, and thereby
indirectly acquire Caldwell National
Bank, Caldwell, Texas.

2. Caldwell Bancshares of Delaware,
Inc., Wilmington, Delaware; to become
a bank holding company by acquiring
100 percent of the voting shares of
Caldwell National Bank, Caldwell,
Texas.

Board of Governors of the Federal Reserve
System. September 27, 1993.
Jennifer 1. Johnson,
Associate Secretary of the Board.
IFR Doc. 93-24142 Filed 9-30-93; 8:45 am]
BILLNG CODE 6i210,014

J.P. Morgan & Co. Incorporated, New
York, New York; Application to Engage
In Nonbanking Activities

J.P. Morgan & Co. Incorporated, New
York, New York (Applicant), has
applied pursuant to section 4(c)(8) of
the Bank Holding Company Act (12
U.S.C. 1843(c)(8)) (BHC Act) and
§ 225.23(a)(3) of the Board's Regulation
Y (12 CFR 225.23(a)(3)) to engage de
nova through a wholly owned
subsidiary, J.P. Morgan Futures, Inc.,
New York, New York (JPMFI), a futures
commission merchant (FCM) registered
under the Commodity Exchange Act (7
U.S.C. 1 et seq.), in executing and
clearing, clearing without executing,
brokering, and providing investment
advisory services with regard to various
energy-related contracts on the New
York Mercantile Exchange (NYMEX)
and the Singapore International
Monetary Exchange Limited (SIMEX).
Notice of the application has been
published. See 58 FR 34054 (June 23.
1993).

Since the original notice of
application was published, Applicant
has amended its application to reflect a
proposal: (1) To transfer most of the
existing brokerage activities of JPMFI
(except for Company's clearing activities
on the Chicago Mercantile Exchange
and the SIMEX) to Applicant's section
20 subsidiary, J.P. Morgan Securities
Inc., New York, New York (JPMSI); and
(2) for.JPMSl rather than JPMFI to
engage in the proposed FCM activities
on the NYMEX. In addition, since notice
of the application was published,

Applicant has submitted a request for
confirmation that foreign subsidiaries of
JPMSI's bank affiliates are not subject to
the section 20 firewalls relating to cross-
marketing activities and personnel
interlocks. See J.P. Morgan & Co.
Incorporated, et al., 75 Federal Reserve
Bulletin 192, 215 (1989) (firewalls 13
and 16). Applicant argues that the scope
of these firewalls should be limited to
U.S. affiliates of section 20 companies,
that there is no legal basis for extending
these firewalls to foreign affiliatbs of a
section 20 company, and that to do so
would impose serious competitive
disadvantages on Applicant. The Board
has not previously considered this
issue. Applicant otherwise would
continue to comply with the section 20
firewalls set forth in ).P. Morgan, as
modified subsequently by the Board.

Because the Board deems the
foregoing as material amendments to the
application, the Board is extending the
comment period for this application.
Materials relating to this application
may be inspected at the offices of the
Board of Governors or the Federal
Reserve Bank of New York.

Any comments or'requests for hearing
should be submitted in writing and
received by William W. Wiles,
Secretary, Board of Governors of the
Federal Reserve System, Washington,
DC 20551, not later than October 18,
1993. Any request for a hearing on this
application must, as required by §
262.3(e) of the Board's Rules of
Procedure (12 CFR 262.3(e)), be
accompanied by a statement of the
reasons why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Board of Governors of the Federal Reserve
System, September 27. 1993.
Jennifer J. Johnson,
Associate'Secretary of the Board.
IFR Doc. 93-24143 Filed 9-30-93; 8:45 aml
BILUNG CODE 621001-F

Norwest Corporation, et al.;
Acquisition of Company Engaged in
Permissible Nonbanking Activities

The organization listed in this notice
has applied under § 225.23(a)(2) or (f)
of the Board's Regulation Y (12 CFR
225.23(a)(2) or (f)) for the Board's
approval under section 4(c)(8) of the.
Bank Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to acquire or
control voting securities or assets of a
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company engaged in a nonbanking
activity that is listed in § 225,25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can "reasonably be expected to
produce benefits to the public, such as
greater convenience, increased ,
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices." Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Comments regarding the application
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than October 18,
1993.

A. Federal Resefrve Bank of
Minneapolis (James M. Lyon, Vice
President) 250 Marquette Avenue,
Minneapolis, Minnesota 55480:

1. Norwest Corporation, Minneapolis,
Minnesota; to acquire St. Cloud
Metropolitan Agency, Inc., St. Cloud,
Minnesota, and thereby engage in
general insurance agency activities
pursuant to § 225.25(b)(8)(vii) of the
Board's Regulation Y.

Board of Governors of the Federal Reserve
System, September 27, 1993.
Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 93-24144 Filed 9-30-93; 8:45 am]
OtLUNG CODE 621"4--

Thomas R. Rogers and Melinda S.
Rogers; Change In Bank Control
Notices; Acquisitions of Shares of
Banks or Bank Holding Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and §
225.41 of the Board's Regulation Y (12
CFR 225.41) to acquire a bank or bank

holding company. The factors that are
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
notices have been accepted for
processing, they will also be available
for inspection at the offices of the Board
of Governors. Interested persons may
express their views in writing to the
Reserve Bank indicated for that notice
or to the offices of the Board of
Governors. Comments must be received
not later than October 21, 1993.

A. Federal Reserve Bank of
Minneapolis (James M. Lyon, Vice
President) 250 Marquette Avenue,
Minneapolis, Minnesota 55480:

1. Thomas R. Rogers and Melinda S.
Rogers, to acquire an additional 4.0
percent of the voting shares of First
Minnetonka Bancorporation, Inc.,
Minnetonka, Minnesota, as the result of
a stock redemption, for a total of 26.7
percent and thereby indirectly acquire
First Minnetonka City Bank,
Minnetonka, Minnesota.

Board of Governors of the Federal Reserve
System, September 27, 1993.
Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 93-24145 Filed 9-30-93; 8:45 am]
BILUNG CODE 6210O1-F

GENERAL SERVICES

ADMINISTRATION

Federal SupplyService

Small Purchase Order Clauses on
Electronic Media; Notice of Intent

ACTION: Notice of intent.

SUMMARY: Based on the Federal Supply
Service's (FSS) intent to discontinue the
issuance of paper purchase orders for
small purchases made under Federal
Acquisition Regulation (FAR) Part 13,
the clauses cited for these purchases
will only be available through electronic
media. These clauses can be obtained
through a computer connection to an
electronic bulletin board (EBB) or
through a call to an automated facsimile
transmission service. Currently, these
clauses can be found on the back of the
GSA form 3186A entitled Order for
Supplies or Services (Small Purchase).
DATES: Proposed implementation is
October 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Questions concerning the FSS plan of
offering FAR clauses for small
purchases on an EBB for through a fax
system may be directed to Stuart

Goulden at (703) 305-7741. Any written
comments should be received on or
before October 1, 1993.
ADDRESSES: Interested persons are
invited to submit written comments to:
General Services Administration,
Federal Supply Service (FCSP), Attn.:
Stuart Goulden, Washington, DC 20406.
SUPPLEMENTARY INFORMATION: Both the
EBB and the automated fax system will
be physically located in Kansas City,
KS. The only cost associated with either
the EBB or faxback is the cost of the call.

The EBB will be accessible by means
of a computer with a modem. Using the
EBB a supplier can download the file
containing the small purchase clauses.
The faxback system only requires a
touch tone phone. After dialing, the user
will be prompted to enter the phone
number for their fax machine and the
document number for the small
purchase clauses. The system will then
place a call to the fax machine
telephone number and transmit the
small purchase order clauses document.
The only charge for the fax system is the
initial telephone call; the cost of
transmitting the fax message is covered
by FSS. By placing these clauses in an
electronic format, the FSS vendor will
have immediate access to the clauses
and is assured that the clause
information is always up-to-date. If a
change occurs in a small purchase
clause, a note will appear on all
purchase orders alerting the supplier to
this fact. The supplier can then access
the updated clause by either the fax or
bulletin board systems. The GSA small
purchase clauses are not changed very
often, but this system will allow every
vendor to have the most current
information as soon as it is available.

When a small purchase incorporates
special clauses, drawings or other non
standard information the contracting
officer will be responsible for making
these provisions available to the
supplier.

Dated: September 13, 1993.
John R. Roehmer,
Director, Systems, Inventory & Operations
Management Center. "
[FR Doc. 93-24066 Filed 9-30-93; 8:45 am)
9ILUNG CODE 6820-24-A

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Office of the Secretary

Agency Forms Submitted to the Office
of Management and Budget for
Clearance

On Fridays, the Department of Health
and Human Services, Office of the
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Secretary publishes a list of information
collections it has submitted to the Office
of Management and Budget (OMB) for
clearance in compliance with the
Paperwork Reduction Act (44 U.S.C.
chapter 35). The following are those
information collections recently
submitted to OMB.

1. Hill-Burton Community Service
Assurance Report-Extension With No
Change-0990-0096--The Community
Service Assurance Report provides
information on community services
provided by Hill-Burton recipients. The
Public Health Service Act (Titles VI and
XVI) requires that this information be
obtained periodically'to enable,
assessment of the compliance of
recipient Hill-Burton health facilities
with their community services
assurances. Respondents: State or local
governments, non-profit institutions;
Total Number of Respondents: 6,300;
Frequency of Response: once every
three years; Average Burden per
Response: 52.5 hours; Estimated Annual
Burden: 110,250 hours.

2. Recordkeeping Requirements for
Government Owned/Contractor Held
Property and Report of Accounting
Personal Property (HHS-565)--0990-
0015 & 0990-0081-The recordkeeping
requirements are needed to assure
accountability and control for
government owned/contractor held
property for HHS contracts. Form 565 is
used to report all accountable personal
property purchased or fabricated by
contractors and billed to HHS.
Respondents: state or local
governments, business or other for-
profit, non-profit institutions, small
business; Burden Information for Form
HHS-565:

Annual Number of Respondents:
3,600.

Annual Frequency of Response: one
time.

Average Burden per Response: 30
minutes.

Total Annual Burden: 1,800 hours.
Burden Information for

Recordkeeping Requirements: Annual.
Number of Responses: 4,500.
Average Burden per Response: 30

minutes.
Total Annual Burden: 2250 hours.
Total Burden: 4050 hours.
OMB Desk Officer: Allison Eydt.
Copies of the information collection

packages listed above can be obtained
by calling the OS Reports Clearance
Officer on.(202) 619-0511. Written
comments and recommendations for the
proposed information collection should
be sent directly to the OMB desk officer
designated above at the following
address: OMB Reports Management

Branch, New Executive Office Building,
room 3208, Washington, DC 20503.

Dated: September 22, 1993.
Dennis P. Williams,
Deputy Assistant Secretary, Budget.
IFR Doc. 93-23833 Filed 9-30-93; 8:45 am)
BILUNG CODE 4150-04-M

Administration for Children and
Families

Agency Information Collection Under
OMB Review

Under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35), we have submitted to the
Office of Management and Budget
(OMB) a request for the continued use
of a currently approved information
collection entitled: "Runaway and
Homeless Youth Management
Information System (RHYMIS)". This
information collected funded by the
Family and Youth Services Bureau
(FYSB) of the Administration for
Children and Families (ACF) will be
used to monitor program activities of
the Runaway and Homeless Youth
programs and this information will also
be summarized and used in the Annual
Report to Congress.

This information collection was
previously approved under OMB
Control Number 0980-0123 for use
through October 1993.
ADDRESSES: Copies of the extension
request and related RHYMIS documents
may be obtained from Steve R. Smith of
the Office of Information Systems
Management, ACF, by calling (202) 401-
6964. Written comments and questions
regarding approval-of the request for
extension should be sent directly to:
Laura Oliven, OMB Desk Officer for
ACF, OMB Reports Management
Branch, New Executive Office Building,
room 3002, 725 17th Street, NW.,
Washington, DC.20503, (202) 395-7316.

Information on Document

Title: Runaway and Homeless Youth
Management Information System.
OMB No.: 0970-0123.
Description: The Runaway and

Homeless Youth Act as reauthorized
under the Juvenile Justice and
Delinquency Prevention Act
Amendments of 1992 (Pub. L. 102-586)
requires grantees to report regularly on
the profile of the youth and families
they serve, and to provide an overview
of the services provided under their
grant programs. The Runaway and
Homeless Youth Management
Information System (RHYMIS) was
developed to assist in carrying out these
reporting responsibilities.

The RHYMIS consists of six forms
which grantees used to record
information about the youth and
families being served, the grantee
agencies and the RHY programs each
operates, their staffing patterns,
coordination of service-delivery
agencies, community education
activities, and educational materials the
agencies develop. Distribution and
implementation of the RHYMIS at the
majority of grant sites is expected by the
eid of 1993. Funded grantees required
to meet the mandatory reporting
requirements are: The Runaway and
Homeless Youth Basic Center Program
(BCP), the Drug Abuse Prevention
Program for Runaway and Homeless
Youth (DAPP) and the Transitional
Living Program (TLP).

This information collection is
computer driven on site by grantee staff
and downloaded quarterly into diskette.
This information is then sent to the
Family and Youth Services Bureau of
the Administration for Children and
Families. This information will be used
to report program activities and client
statistics to Congress, respond to
Congressional and public inquiries,
calculate budget estimates, and to
evaluate areas where technical
assistance may be required.

Annual Number of Respondents: 400.
Annual Frequency: 695.
Average Burden Hours Per Response:

.22.
Total Burden Hours: 61,300.
Dated: September 17, 1993.

IFR Doc. 93-24067 Filed 9-30-93; 8:45 am]
BILLING CODE 4184-41-M

Agency Information Collection Under
OMB Review

Under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35), we have submitted to the
Office of Management and Budget
(OMB) a request for the continued use
of information collection requirements
previously approved under OMB
Control Number 0970-0057. This
information collection ontitled: "OCSE-
156 Child Support Enforcement
Program Quarterly Data Report and
OCSE-158 Child Support Enforcement
Program Annual Data Summary Report
is sponsored by the Office of Child
Support Enforcement (OCSE) of the
Administration for Children and
Families (ACF).
ADDRESSES: Copies of the Information
Collection request may be obtained from
Steve R. Smith of the Office of
Information Systems Management, ACF,
by calling (202) 401-6964.
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Written comments and questions
regarding the requested approval for
information collection should be sent
directly to: Laura Oliven, OMB Desk
Officer for AC7 , OMB Reports
Management Branch. New Executive
Office Building, room 3002, 725 17th
Street, NW., Washington, DC 20503,
(202) 395-7316.

Information on Document

Title: CSE-158 Child Support
Enforcement Program, Quarterly Data
Report and OCSE-158 Child Support
Enfomcemnt Pro@a, Annual Data
Summaiy Report.

0MW No.: 0970-0057.
Description: This collection of

information is authorized by title IV-D
of the Social Security Act. The Office of
Management and Budget (OMB) also
directs the Office of Child Support
Enforcement, ACF, to collect this
information. OMB previously approved
this data collection under OMB
approval number 0970-0057 for use
through December 31, 1993.

Data provided by the 54 States and
jurisdictions will be used to report State
child support enforcement activities to
Congress, respond to congressional and
public inquiries, calculate budget
estimates, provide impact statements of
proposed legislation, evaluate areas
where technical assistance may be
required by a State, provide Federal
auditors with an indication of where
their efforts should be concentrated
during compliance audits, and compute
performance indicators used as part of
the assessment of State program
performance for audit penalty purposes.

In addition, these forms will be used'
to collect current statistical caseload
information on specific services, such
as: (1) Paternity determination; (2)
location of an absent parent to establish
a child support obligation; (3)
establishment of a child support
obligation; and (4) location of an absent
parent for enforcing or modifying a
child support obligation-specified for
families receiving ADFC and for those
not receiving ADFC.

OCSE-156 OCSE-158

Annual Nufwft O Re-
spondeleb .................... 54 54

Anual Frequmncy. 4 1
Avemge Burdmn Hours
Pr Repon ............. 3.7 1.2

Burden Hours .............. 7992 64A
ToWmi Budnen Houm .................. 64.0

Dated: Septserlbw 17,1993.
Lary -me,
Deputy Director, Office of Information
Systems Management
[FR Doc. 93-24068 Filed 9-30-93; 8:45 am)

01.1.1 oo. 01"e45

Agency Information Collection Under
OMB Review

Under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35), the Administration for
Children and Families (ACF) has
submitted to the Office of Management
and Budget (OMB) a request for the
continued use of an information
collection titled: "Comprehensive Child
Development Program Management
Information System". This information
collection was previously approved
under OMB Control Number 0980-0226
for use through October 1993.
ADDRESSES: Copies of this request for
approval may be obtained from Steve R.
Smith of the Office of Information
Systems Management, ACF, by calling
(202) 401-6964.

Written comments and questions
regarding this requested approval
should be sent directly to: Laura Oliven,
OMB Desk Officer for ACF. OMB
Reports Management Branch. New
Executive Office Building. room 3002,
725 17th Street, NW., Washington, DC
20503, (202) 395-7316.

Information on Document

Title: Comprehensive Child
Development Program Management
Information System (CCDP MIS).

0MB No.: 0980-0226.
Description: The CCDP MIS is a

demonstration program to provide
intensive, comprehensive, integrated
and continuous support services to
children from low-income families from
birth to entrance into elementary school
that will enhance their intellctual.
social, emotional and physical
development. The CCDP also will
provide needed support services to
parents, siblings, and other family
members which will enhance their
personal development and economic
and social self-sufficiency. The MIS will
collect data on family demographics,
characteristics and birth records. The
MIS data are collected to monitor
whether projects are providing the
services they are statutorily required to
provide. For example, analyses of family
service contact records and child
educational program attendance records
will determine if young children are
receiving early childhood educational
services as mandated.

Annual Number of Responents:
20,320.

Annual Frequency: 19.59.
Average Burden Hours Per Reponse:

0.111.
Total Burden Hours: 44,146.
Dated: September 17. 1993.

Larry Guerrero,
Deputy Diecor, Office of Infonnation
Systems Managment
[FR Dc. 93-24069 Filed 9-30-03; 8:45 inl

Agency For Toxic Substances end
Disase Registry
(ATSDR-721

Availabity of Final Toxicological
Profiles

AGENCY: Agency for Toxic Substances
and Disease Registry (ATSDR). Public
Health Service (PHS), Department of
Health and Human Services (HHS).
ACTION: Notice of availability.

SUMMARY: This notice announces the
availability of 19 updated final
toxicological profiles of priority
hazardous substances in the fifth set and
two final toxicological profiles,
Endosulfan and Fluorides, from the
fourth set prepared by ATSDI
FOR FURTHER PEFORMATiON CONTACT. Ms.
Susie Tucker, Agency for Toxic
Substances and Disease Registry,
Division of Toxicology, 1600 Clifton
Road, NE., Mail Stop E-29, Atlanta,
Georgia 30333. telephone (404) 639-
6300.
SUPPLEMENTARY iPFOnMAsTON: The
Superfund Amendments and
Reauthorization Act (SARA) (Pub. L.
99-499) amends the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA or Superfund) (42 U.S.C 9601
et seq.) by establishing certain
requirements for the ATSDR and the
Environmental Protection Agency (EPA)
with regard to hazardous substances
which are most commonly found at
facilities on the CERCLA National
Priorities List (NPL). Among these
statutory requirements Is a mandate for
the Administrator of ATSDR to prepare
toxicological profiles for each substance
included on the priority lists of
hazardous substances. Then lists
identified the 275 hazardous substances
which both agencies determined pose
the most significant potential threat to
human health. The first list was
published in the Federal Register on
April 17, 1987. (52 FR 12866); the
second list on October 20,1988, (53 FR
41280); the third list on October 26,
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1989, (54 FR 43615); and the fourth list
on October 17, 1990, (55 FR 42067).

Notice of the availability of drafts of
the fifth set (19) of toxicological profiles
for public review and comment was
published in the Federal Register on
October 17, 1991 (56 FR 52036), with
notice that a 90-day public comment
period would be provided for each
profile, starting from the actual release
date. The identical procedure was
followed for the two profiles from the
fourth set. Notice of the availability of
drafts for public review and comment
was published in the Federal Register
on October 16, 1990 (55 FR 41881), for
Endosulfan and on September 12, 1991
(56 FR 46436), for Fluorides. Following

the close of each comment period,
chemical-specific comments were
addressed, and where appropriate,
changes were incorporated into each
profile. The public comments, the
classification of and response to those
comments, and other data submitted in
response to the Federal Register notice
bear the docket control number ATSDR-
43 for the drafts in the fifth set; and for
drafts in the fourth set, ATSDR-29 for
Endosulfan and ATSDR-39 for
Fluorides. This material is available for
public inspection at the Division of
Toxicology, Agency for Toxic
Substances and Disease Registry,
Building 4, suite 2400, Executive Park

Drive, Atlanta, Georgia, between 8 a.m.
and 4:30 p.m., Monday through Friday,
except legal holidays.

Availability

This notice announces the availability
of 19 updated final toxicological profiles
in the fifth set and two final
toxicological from the fourth set. The
following toxicological profiles are now
available through the U.S. Department
of Commerce, National Technical
Information Service (NTIS), 5285" Port
Royal Road, Springfield, Virginia 22161,
telephone 1-800-553-6847. There is a
charge for these profiles as determined
by NTIS.

Toxicological profile NTIS Order No. CAS No.

Fifth Set:
1. Aldrin P93/182368 309-00-2

Dieldrin ............................................................................................................................................................................. . 60-57-1
2. Arsenic .................................................................................................................................................... PB/93/182376 7440-38-2
3. Benzene .................................................................................................................................................. PB/93/182384 71-43-2
4. Beryllium ................................................................................................................................................. PB/93/182392 7440-41-7
5. Di(2-ethylhexyl)phthalate ......................................................................................................................... PB/93/182400 117-81-7
6. Cadmium ................................................................................................................................................ PB/93/182418 7440-43-9
7. Chloroform ................... : ......................................................................................................................... PB/93/I82426 67-66-3
8. Chromium ............................................................................................................................................... P /93/182434 7440-47-3
9. Cyanide ................................................................................................................................................... PB/93/182442 57-12-5
10. 1,4-Dichlorobenzene ............................................................................................................................ PB/93/182459 106-46-7
11. Heptachlor ............................................................................................................................................ PB/93/182467 76-44-8

Heptachlor Epoxide .............................................................................................................................. .............................. 1024-57-3
12. Lead ..................................................................................................................................................... PB/93/182475 7439-92-1
13. Methylene Chloride .............................................................................................................................. PB/93/182483 75-09-2
14. Nickel .................................................................................................................................................... PB/93182491 7440-02-0
15. N-Nitrosodiphenylamine ....................................................................................................................... PB/93/182509 86-30-6
16. Polychlorinated Biphenyls ..................................................................................................................... PB/93/182517 1336-36-3

Aroclor 1260 ................................................................................................................ ....................................................... 11096-82-5
Aroclor 1254 ........................................................................................................................................ .............................. 11097-69-1
Aroclor 1248 ..................................................... ...................................... .... . . .... ................................................ 12672-29-6
Aroclor 1242 ........................................................................................................................................ .............................. 53469-21-9
Aroclor 1232 ......................................................................................................................................... .............................. 11141-16-5
Aroclor 1221 ......................................................................................................................................... .............................. 11104-28-2
Aroclor 1016 ........................................... . .......................................................... 12674-11-2

17. Tetrachloroethylene ........................................................... P8931182525 127-18-4
18. Trichloroethylene .................................................................................................................................. PB/93/182533 79-01-6
19. Vinyl Chloride ..................................................................................................................................... PB/93/18254 1 75-01-4
Fourth Set:
20. Endosulfan ............................................................................................................................................ PB/93/182558 115-29-7
21. Fluorides .................................................................. PB/93/182566 16984-48-8
Hydrogen Fluoride ................................................................................................................................... .............................. 7664 -3 9-3
Fluorine (F) .............................................................................................................. .................... .......................... 7782-4 1-4

Dated: September 27, 1993.

Walter R. Dowdle,

Deputy Administrator, Agency for Toxic
Substances and Disease Registry.
[FR Doc. 93-24137 Filed 9-30-93; 8:45 aml
BILUNG CODE 4160-70-P

Centers for Disease Control and
Prevention

Technical Advisory Committee for
Diabetes Translation and Community
Control Programs; Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), the Centers for Disease
Control and Prevention (CDC)
announces the following committee
meeting.

Name: Technical Advisory Committee for
Diabetes Translation and Community Control
Programs.

Time and Date: 8:30 a.m.-4 p.m., Monday,
October 18, 1993.

Place: CDC, 1600 Clifton Road, NE., Lobby
Conference Room, Atlanta, Georgia 30333.

Status: Open to the public, limited only by
the space available.

Purpose: This committee is charged with
advising the Director, CDC, regarding
priorities and feasible goals for translation
activities and community control programs
designed to reduce morbidity and mortality
from diabetes and its complications. The
committee advises regarding policies,
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strategies. goals and objectives, and
priorities; identifies research advances and
technologies ready for translation into
widespread community practice;
recommends public health strategies to be
implemented through community
interventions; advises on operational
research and outcome evaluation
methodologies; identifies research issues for
further clinical investigation; and advises
regarding the coordination of programs with
Federal. voluntary, and private resources
involved in the provision of services to
people with diabetes.

Matters to be Discussed: The committee
will discuss results and translation
implications of the Diabetes Control and
Complications Trial (DCTI, and will review
the relationship of the DCCT results to the
goals and objectives for CDC's Division of
Diabetes Translation. The committee will
review and provide input on content areas
for state-based diabetes control programs, the
Diabetes Intervention Reaching and
Educating Communities Together Project. In
addition, the committee will further discuss
how the Division of Diabetes Translation can
further coordinate diabetes translation
activities and the role of the committee
within this coordination process. Division of
Diabetes Translation staff will provide
updates on diabetes control programs
currently operational within the Division.

Agenda items are subject to change as
priorities dictate.

Contact Person for More Information:
Fredrick G. Murphy. Program Analyst,
Division of Diabetes Translation, National
Center for Chronic Disease Prevention and
Health Promotion, CDC, 4770 Buford
Highway, NE., (K-10), Atlanta, Georgia
30341-3724, telephone 4041488-5005.

Dated: September 27, 1993.
Robert L Foster,
Assistant Director, Office of Program Support.
Centers for Disease Control and Prevention
(CDC).
IFR Doc. 93-24135 Filed 9-30-93; 8:45 am]
B.UNG CODE 4160-1-&t

food and Drug Administration

[Docket No. 93N-0342]

The Role of the Division of Biometrics
in the Center for Drug Evaluation and
Research; Public Meeting

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing a
forthcoming public meeting to discuss
the role of the Division of Biometrics
(DOB) in the Center for Drug Evaluation
and Research (CDER). This meeting is
the third phase of a program review
conducted at the request of the Director,
CDER. The purpose of the meeting is to
obtain the views of a panel of experts in
biostatistics and other attendees on how

the CDER program might be enhanced.
This information will be used in
conjuction with other assesssments for
future planning.
DATES: The meeting will be held on
Tuesday. October 12, 1993, 9 a.m. to 5
p.m.
ADDRESSES: The meeting will be held at
the National Institutes of Health, Bldg.
31, Conference rm. 6, 9000 Rockville
Pike, Bethesda, MD 20205. Submit
written comments to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, rm. 1-23,
12420 Parklawn Dr., Rockville, MD
20857. Submit written requests for
copies of the Phase I and II reports to
the Center for Drug Evaluation and
Research Executive Secretariat Staff
(HFD-8), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: Jane
A. Axelrad, Center for Drug Evaluation
and Research (HFD-1), Food and Drug
Administration. 5600 Fishers Ln.,
Rockville, MD 20857, 301-443-2894.
SUPPLEMENTARY INFORMATION:

I. Background

In late June 1992, the Director of
CDER requested that the Office of
Management and Systems (OMS)
conduct programmatic reviews of the
two divisions under the Office of
Epidemiology and Biostatistics (OEB). It
was decided that the review of the
Division of Epidemiology and
Surveillance (DES) would be
undertaken first, followed by a review of
DOB.

The program review of DOB began in
May 1993. A Phase I report was
developed by DOB, with the assistance
of the Associate Director for Policy,
CDER. The report documented the
current mission, activities and
responsibilities of DOB. Phase II
consisted of a series of internal FDA
meetings held with the Office Directors
and Review Division Directors who use
DOB's services, and with the DOB staff,
to obtain their views on how the
program could be enhanced to better
meet CDER's needs in the future. That
Phase will be completed in September
1993.

In Phase II1. during the public meeting
on October 12, 1993, the findings from
Phases I and 11 will be discussed by six
outside experts in biometrics. At the
meeting, DOB and other FDA staff will
present their views on how the DOB
programs could be enhanced and will
engage the outside experts in a
discussion of the following issues:

1. Given DOB's current role in the
review of preclinical and clinical

studies in new drug applications (NDA),
what changes should be made in DOB's
role to address the expected evolution of
responsibilities in the drug development
and evaluation process (e.g., evolution
of the managed review process under
user fees, pro-active interactions during
the IND process, electronic submissions
of NDA's)?

2. What role should DOB play in other
subject matter areas such as
bioavailability/bioequivalence studies
in NDA's and abbreviated NDA's?

3. Are existing resources in DOB
adequate to enable DOB perform the
functions assigned to it and that it will
be expected to perform in the future?
Does DOB have the appropriate skill
mix to address methodological, data
analytic, and scientific computational
.issues in the 1990's and beyond?

4. Is DOB adequately equipped with
the appropriate tools (e.g., software and
hardware) to address biostatistical
issues, data analytic strategies, and
scientific computational issues in the
1990's and beyond?

5. How can DOB better communicate
with the academic and scientific
communities to obtain feedback
regarding DOB's leadership role in the
development and transfer of
biostatistical methodology and
regulatory research?

6. What role should DOB play in the
international development and
harmonization of statistical policies and
methodologies?

II. Attendance and Participation

The meeting is open to the public.
Interested persons attending the meeting
will be given an opportunity to make
oral presentations during the meeting on
the issues described above as time
permits and at the discretion of the
session chairperson. Written comments
on these issues submitted prior to the
meeting will be considered by the panel.

Interested persons may submit to the
Dockets Management Branch (address
above) written comments on these
issues. Two copies of any comments are
to be submitted, except that individuals
may submit one copy. Comments
should be identified with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m..
Monday through Friday.

Copies of the Phase I and II reports
may be obtained by writing to the CDER,
Executive Secretariat Staff (address
above). Send a self-addressed adhesive
label to assist that office in processing
your request. Requests should be
identified with the docket number
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found in brackets in the heading of this
document.

Dated: September 28, 1993.
Michael R. Taylor.
Deputy Commissionerfor Policy.
[FR Doc. 93-24162 Filed 9-28-93; 11:20 am]
BiLIUNG CODE 4160-1-F

Health Care Financing Administration

(BPD-762-PN]

RIN 0938- AGO4

Merliia e Program; Payment for
Extrac.rporeal Shock Wave Uthotripsy
Services Furnished by Ambulatory
Surgical Centers (ASCs)

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Proposed Notice with comment
period.

CM MARY: This proposed notice
complies with the March 12, 1992 court
o-der of the United States District Court
for the District of Columbia in American
Lithotripsy Society v. Louis W. Sullivan,
M.D., et al., No. 92-0278 (D.D.C. March
:2, 1992). The* court order stays
implementation of the December 31,
: 391 notice (56 FR 67666), which added
extracorporeal shock wave lithotripsy
(ESWL) (CPT-4 code 50590) to the list
c covered services furnished in
Medicare participating ambulatory
rurgical centers (ASCs) and set the
ESWL ASC payment rate, until the
Secretary publishes certain information
relevant to the setting of the ESWL rate,
receives comments, and publishes a
subsequent final notice. This proposed
notice also responds to public
comments on the lithotripsy payment
rate that were received in response to
the December 31, 1991 notice and to late
comments received in response to a
December 30, 1990 (55 FR 50590) notice
that addressed, in part, ESWL services.
DATES: Comments will be considered if
we receive them at the appropriate
address, as provided below, by 5 p.m.
on [60 days after the date of publication
in the Federal Register.]
ADDRESSES: Mail written comments (1
original and 3 copies) to the following
address:
Health Care Financing Administration,

Department of Health and Human
Services, Attention: BPD-762-PN, PO
Box 26676, Baltimore, MD 21207.
If you prefer, you may deliver your

written comments (1 original and 3
copies) to one of the following
addresses:

Room 309-G, Hubert H. Humphrey
Building, 200 Independence Ave.,
SW., Washington, DC 20201,

or
Room 132, East High Rise Building,

6325 Security Boulevard, Baltimore,
MD 21207.
Because of staffing and resource

limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
BPD-762-PN. Comments received
timely will be available for public
inspection as they are received,
generally beginning approximately 3
weeks after publicaticn of thq
document, in Room 309-G of the
Department's offices at 200
Independence Ave., SW., Washington,
DC, on Monday throagh Friday of each
week from 8:30 a.m. to 5 p.m. (phone:
(202) 690-7890).
FOR FURTHER INFORMATION CONTACT:
Vivian Braxton, (410) 966-4571.

SUPPLEMENTARY INFORMATION:

I. Background

A. Ambulatory Surgical Center Payment
Rates

Section 1833(i)(2)(A) of the Social
Security Act (theAct), authorizes the
Secretary to pay ambulatory surgical
centers (ASCs) prospectively
determined rates for facility services
associated with covered surgical
procedures. Payments for ASC facility
services are subject to the usual
Medicare Part B deductible and
coinsurance requirements. Therefore,
participating ASCs are paid 80 percent
of the prospectively determined rates.
An ASC rate represents the Secretary's
estimate of a fair fee that takes into
account the costs incurred by ASCs,
generally, in providing the services that
are furnished in connection with
performing a-covered procedure.

The rate we have established is a
standard overhead amount that does not
include physician fees and other
medical items and services (for
example, durable medical equipment)
for which separate payment may be
authorized under other provisions of the
Medicare program.

The Report of the Senate Committee
on Finance, (S. Rep. No. 471, 96th
Cong., 1st Sess., 35 (1979), enacted as
section 934 of the Omnibus
Reconciliation Act of 1980 (Pub. L 96-
499), the ASC Medicare authorizing
legislation), states: "This overhead
factor is expected to be calculated on a
prospective basis * * * utilizing sample
survey and similar techniques to
establish reasonable estimated overhead
allowances for each of the listed

procedures which take account of
volume (within reasonable limits)."

Section 1833(i)(2)(A)(ii) of the Act
requires that the ASC facility payment
rate result in substantially lower
Medicare payment than would have
been made if the same procedure had
been performed on an inpatient basis in
a hospital. The ASC covered procedures
are classified according to a group
payment classification system. The ASC
facility payment for all procedures in
each group is established at a single rate
and adjusted for geographic variation.
The rate is a standard overhead amount
that covers the cost of supplies,
equipment, and use of the facility, as
well as services such as nursing.

Under section 1833(i)(3)(A) of the Act,
the aggregate payment to hospital
outpatient departments for covered ASC
procedures is equal to the lesser of:.

* The amount paid for the same
services that would be paid to the
hospital under section 1833(a)(2)B) of
the Act (that is, the lower of the
hospital's reasonable costs or customary

-charges); or
* The amount determined under

section 1833(i)(3)(B)(i) of the Act, which
is based on a blend of the lower of the
hospital's reasonable costs or customary
charges and the amount that would be
paid to a freestanding ASC in the same
area for the same procedure.

Under section'1833(il(3)(B)(i) of the
Act, the blend amount for a cost
reporting period is the sum of the cost
proportion and the ASC proportion. For
cost reporting periods beginning on or
after January 1, 1991, the cost
proportion is 42 percent and the ASC
proportion is 58 percent as defined by
section 1833(i)(3)(B)(ii) of the Act.

On February 8, 1990, we published a
final notice in the Federal Register (55
FR 4526) that set forth a revised
methodology for determining the
payment rates for ASC services
furnished to beneficiaries under Part B
of Medicare. The provisions of that final
notice, in part: (1) Established revised
rates based on survey data collected in
1986; (2) expanded the number of
payment groups from four to eight; (3)
computed each group rate based on a
weighted median, rather than an
unweighted mean, as previously used;
and (4) weighted the rates by Medicare
utilization. This revised ASC payment
rate methodology was effective for
services furnished on or after March 12,
1990.

We have since regularly updated
those rates to reflect increases in the
Consumer Price ndexiAll Urban
Consumers (CPI-U).
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B. Published Payment Rate For ESWL

On December 7, 1990, we published
a notice in the Federal Register (55 FR
50590) which proposed additions to and
deletions from our list of covered
surgical procedures for ASCs. In that
notice, we invited comments on a
proposal to make ESWL an approved
ASC procedure and to set its payment
rate at $812 (that is, the rate in effect
prior to December 31, 1991 for Group 7
procedures).

We further advised in the December
1990 notice that preliminary
information was insufficient to allow us
to evaluate the appropriateness of the
proposed payment rate. Lithotripsy
facility charges were not included in our
data base used to establish the ASC
facility rates. As previously mentioned,
our current data base is Constructed
from facility charges collected in 1986
that are associated with procedures
covered and performed largely in 1984
and 1985. While we are in the process
of collecting new charge information on
all ASC covered procedures and
procedure-specific cost information on a
select number of them, these new data
will not be available for rate-setting
purposes before 1994.

Therefore, we could not yet calculate
a standard overhead amount for
lithotripsy under the rate-setting
methodology applied to other covered
ASC procedures. Generally, when new
procedures are added to our Medicare
list of ASC approved procedures and
charge data are not available to assign
them to an appropriate payment group,
we classify them based on the clinical
judgement of our physician staff.

When using this approach, our
medical experts usually evaluate new
procedures to determine if they are
clinically similar to other procedures
currently on our approved ASC list. In
assessing clinical similarity, they take
into account factors such as the time
required to perform each procedure,
surgical techniques, and the types of
resources necessary to perform each
procedure. If clinical similarity is
substantiated, a new procedure is
assigned to the same payment group as
that of the similar procedure.

In cases where payment rates cannot
be established on the basis of clinical
similarity, such as lithotripsy, our staff
physicians may rely on their familiarity
with procedures generally or consult
other experts. Additionally, they may
use other HCFA data sources to gather
information on Medicare facility costs,
charges,,and payments associated with
performing these procedures in the
hospital inpatient or outpatient settings.
These data are not used to set rates.

Rather, they are used solely as
benchmarks to aid the experts in making
a rational judgement about appropriate
payment group classification.

When initially assigning lithotripsy to
payment Group 7, our staff physicians
relied on their familiarity with ESWL
technology since sufficient charge data
were not available. Based on their
knowledge of it, they determined that it
would have been inappropriate to
propose an ESWL facility rate below
that set for Group 7 procedures.
Assignment of this procedure to Group
8 would have been inappropriate also
because that payment group is
exclusively for certain cataract surgery
procedures. However, to help evaluate
the appropriateness of our proposed
Group 7 assignment, we solicited, in the
Federal Register (55 FR 50590), detailed
information on facility charges and costs
associated with providing lithotripsy
services (for example, costs and types of
lithotripters currently in use, supply
costs, machine maintenance expenses,
and personnel costs).

We received 177 timely comments in
response to our proposal. Comments
were received from urologists, hospitals,
lithotripsy centers, industry
associations, and medical schools.
Thirty-seven commenters submitted
duplicate form letters. Also, 21
commenters submitted lithotripsy cost
information in respofise to our request
for information. An additional 22 items
of correspondence were received after
the comment period closed and were
not evaluated.

The timely commenters did not
support the ESWL proposed rate. Many
claimed that the procedure is capital
intensive and that lithotripter capital
costs warrant a substantially higher rate
than the proposed Group 7 rate of $812.

As discussed in our December 31,
1991 notice, we reviewed the lithotripsy
per procedure costs reported by the 21
commenters. The costs reported varied
widely, ranging from $1,469 to $4,185.
Annual procedure volume ranged from
100 to about 1,100 treatments.

Our ability to compare costs across
facility settings was limited due to
reporting inconsistencies. For example,
a number of the commenters submitted
incomplete cost information. Some
commenters reported costs on a per
procedure basis or provided utilization
information to permit the calculation of
per procedure costs while others did
not. Some simply stated total facility
costs as a calculated value while others
itemized components of their costs.
Among those itemizing costs, some
appeared to have commingled electrode
costs with medical supplies while

others reported these disposables
separately.e considered the public comments

and published our response in a final
notice with a comment period in the
Federal Register (56 FR 67666) on
December 31, 1991. Because the wide
variations in ESWL costs reported by
commenters were neither explained nor
substantiated, we did not use the
submitted costs to determine the ESWL
rate. The provisions of the notice were
effective for services furnished
beginning January 30, 1"992.

That notice set the ESWL payment
rate, based on a procedure cost matrix
model. The final payment rate, $1,150,
was higher than the proposed rate of
$812 and the procedure was assigned to
Group 9 (rather than Group 7, as
proposed) as the only procedure in that
group. We explained that our model
used direct (for example, capital, labor,
medical supplies) and indirect (for
example, billing, utilities, telephone)
procedure costs and annual utilization
estimates, based on operating a single
lithotripter 5 days a week, 8 hours a day
for 50 weeks.

Because only a few of the 21
commenters that submitted lithotripsy
cost information actually itemized
specific resources used in performing
ESWL, we identified resource use
through several other sources. From
1989 data prepared by the New York
State Department of Health for its
Med'icaid prospective payment system
for outpatient surgery, we obtained a
composite listing of all facility resources
used in performing lithotripsy. That
listing itemized disposables,
pharmaceuticals, equipment, and labor
necessary in performing lithotripsy
using the Dornier water bath system. For
each identified resource, it detailed the
quantity, unit cost, and total cost of each
input required to perform one
lithotripsy procedure. However, because
those costs were limited to New York
based facilities, they were not used in
setting our lithotripsy rate. We used that
data source only to identify the specific
resources used in performing
.lithotripsy.

Also, we used the lithotripsy resource
information obtained from two
lithotripter manufacturers, Dornier
Medical Systems, Inc. and Siemens
Medical Systems, Inc. In 1991, Dornier
provided detailed annualized lithotripsy
expenses for three of its models whose
purchase prices then ranged from
$750,000 to $1,250,000. Siemens
submitted 1991 data, based on the
actual operation of its "Lithostar" at
both fixed and mobile locations. We
spoke with representatives from both
firms about the resource information
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submitted. Since the Dornier
lithotripters represent more than 50
percent of the units currently in use, we
used Dornier machine specific resources
in developing our model.

Additionally, a May 1985 Blue Crossi
Blue Shield Association (BCBS) paper
titled, "Extracorporeal Shock Wave
Lithotripsy: Clinical Assessment,
Utilization and Cost Projections,"
provided extensive information on
lithotripsy resource use. It was
developed to assist the BCBS plans in
managing the proliferation of ESWL
technology, analyzing ESWL costs, and
estimating ESWL utilization.

Further, we informally discussed
resource use with two lithotripsy
facilities and one ASC to clarify, for
example, information gathered on
procedure time, types of anesthetics
used, electrode usage, and ancillary
services. Discussions were held also
with a representative of the Maryland
State Health Department about the types
of lithotripters in use, their costs, and
utilization patterns; with a
representative of the New Jersey State
Department of Health about that State's
lithotripsy facility rate; and with a
representative of Blue Cross/Blue Shield
of the District of Columbia regarding its
facility payments for lithotripsy. We did
not use any cost information gathered
through these discussions in setting our
lithotripsy rate.

The direct and indirect procedure

costs used in our procedure cost matrix
model were derived from the latest and
most reliable sources then available.
Annual utilization estimates used in
constructing our cost model ranged from
a facility performing 175 procedures a
year to a facility performing 1,500
procedures annually (or an average of
less than one procedure a day to a
maximum of six procedures a day).
Utilization estimates were derived,
based on operation of a single
lithotripter 8 hours a day, 5 days a week
for 50 weeks a year. We believe that our
approach allowed us to properly
identify resources and develop
reasonable estimates of those costs
incurred by facilities generally in
performing lithotripsy. Further, we
believe that the resulting $1,150 facility
rate represented an estimated fair fee as
required by the statute.

Also, we explained in the notice that
we believe the cost matrix approach is
appropriate because reporting
inconsistencies among the 21
commenters that submitted lithotripsy
cost information limited cost
comparability across facilities.
Moreover, as previously stated,
limitations inherent in our current ASC
data base prohibit calculating a

lithotripsy rate in accordance with our
established rate-setting methodology.

C. District Court Action
On January 30, 1992 the American

Lithotripsy Society, a national
organization whose members include
suppliers of lithotripsy services, filed a
complaint and motion to preliminarily
enjoin enforcement and implementation
of the December 31, 1991 notice, insofar
as it concerned ESWL. In American
Lithotripsy Society v. Louis W. Sullivan,
M.D., et al. (U.S. District Court for the
District of Columbia, Civil Action No.
92-0278), the plaintiff challenged
HCFA's determination that ESWL is a
surgical procedure under the ASC
benefit and the amount payable for the
services in the ASC setting, The plaintiff
alleged that the $1,150 rate was not
based on an estimate of "a fair fee"
which took into account costs incurred
by ASCs performing such services as
required by section 1833(i)(2)(a) of the
Act and that the rate was not supported
by the administrative record.

On March 12, 1992, the United States
District Court for the District of
Columbia held that HCFA's decision to
classify ESWL as a surgical procedure
was rationally justified. However, it
remanded the rate-setting issue in the
December 31, 1991 notice to the
Secretary for further consideration and
stayed the regulation, insofar as it
related to lithotripsy, pending remand.
On remand, the Secretary is required to
publish all material information that is
relevant to the setting of the ESWL rate,
receive comments, and publish a final
notice in accordance with the applicable
statutes and regulations.

To comply with the court order, on
March 19, 1992 we asked our regional
offices to advise our carriers and
intermediaries that they should neither
pay for ESWL services furnished in
Medicare participating ASCs nor use the
ASC allowance in calculating payment
when'such services are furnished in a
hospital outpatient setting.
Additionally, regional offices were
advised to instruct our intermediaries to
resume payment for ESWL furnished as
a hospital outpatient service on the
reasonable cost basis.

II. Provisions of the Proposed Notice
The Court ruled that the Secretary is

iequired to publish all material
information that is relevant to the
setting of the ESWL rate, receive
comments, and publish a final notice in
accordance with applicable statutes and
regulations. This notice complies with
that order by publishing a proposed
rate, based on further consideration,
explaining the data and the

methodology used to determine that
rate, and soliciting public comment.
Additionally, we respond to comments
concerning ESWL submitted in response
to the December 31, 1991 Federal
Register notice and to those received
after the comment period closed on our
December 30, 1990 Federal Register
notice.

A. Proposed Rate and ASC Payment
Group

Generally, there are two elements in
the total charge for an ESWL procedure.
One element is a charge for the
physician's professional services for
performing the procedure and the other
element is the facility's charge for the
technical components of the service,
such as the use of an operating room.
We propose an ASC ESWL facility
payment rate of $1,000. As we
previously proposed, ESWL would be
assigned to Group 9 and would be the
only procedure in that group.

B. Proposed Rate Determination
Methodology

As previously stated, section
1833(iX 2XA) of the Act authorizes the
Secretary to establish the ASC payment
rate based on an estimate of a fair fee
that takes into account the costs
incurred, generally, in providing facility
services in connection with a covered
procedure.

1. Methodology for ESWL Rate
To calculate the proposed $1,000

ESWL rate, we performed the following
steps: a. We classified each identified
resource, based on whether it
represented capital costs (that is, the
lithotripter and site renovation) or
operating costs (for example, personnel,
medical supplies, and service contract).

b. Operating costs were further
distinguished, based on whether they
varied with procedure volume (for
example, medical supplies and
electrodes) or represented fixed costs
(for example, service contract, billing,
and space).

c. Based on the best information
available, we determined the-input
amount of each identified resource
required to output one lithotripsy
procedure.

d. We determined the cost year for all
resource inputs using these data.
Capital, labor, service contract, and
electrode costs represented costs from
1991. Indirect operating costs and those
for medical supplies were 1985 costs.
We established 1991 as the base year for
all costs and adjusted'the 1985 costs to
1991 to account for cost changes
occurring during the intervening years.
We used the CPI-U as forecast by Data
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Resources, Inc. to adjust those costs-to
1991.

e. We held capital costs and fixed
costs, other than salary and fringe
benefits, constant across all treatment
levels. At 1,500 ESWL treatments, salary
and fringe benefit costs were increased
from that calculated for 1.5 full-time
equivalent (FTE) registered nurses and
1.0 FTE radiologic technician to that for
.2.0 FTE registered nurses and 1.5 FTE
radiologic technicians. Based on our
proposed cost model, performing 1,500
procedures annually represents
maximum lithotripsy utilization.
Therefore, we believe that an
incremental increase is warranted in the
number of FTEs to more appropriately
reflect the labor mix that we estimate
would be required to reasonably furnish
nursing and radiologic technician
services to a full lithotripsy caseload.

f. We multiplied variable operating,
costs systematically by each treatment
level represented in the matrix.

g. We surhmed the fixed and variable
operating costs and the site renovation
costs. We then applied a CPI-U inflation
adjustment to those costs to reflect price
increases occurring between 1991, the
base year for all costs, and the midpoint
(March 31, 1994) of the 12-month rate
period (October 1, 1993-September 30,
1994), to which the lithotripsy rate
would apply. That is, we adjusted those
costs by 4.1 percent. However, the
lithotripter depreciation and interest
costs included in our model were not
adjusted for inflation because available
information indicates that the average
lithotripter purchase price is declining
rather than increasing. Therefore, we do
not believe that an inflationary
adjustment is warranted for such costs.
Additionally, if the proposed lithotripsy
allowance is not implemented by
October 1, 1993, we may need to
readjust the appropriate cost items for
inflation.

h. We summed the results obtained
from items e. and g. separately for
treatment levels and divided by the
number of treatments to derive a per
treatment cost. We rounded the results
to the nearest $10.

i. We set the payment rate based on
a facility performing 1,000 procedures
annually or a mean average of 4 ESWL
treatments per day. This daily level is
consistent with that espoused by Dr.
George W. Drach of the American
Urological Association, Inc. in 1985.

However, we have assumed a higher
annual utilization level than Dr. Drach
(800) in light of the later generation of
lithotripters currently in use that, we
believe, may be more efficient than
those used in the mid-1980's.

By law, we are required to develop a
rate for ASC facility services based on
an estimate of a fair fee that takes into
account the costs incurred by ASCs,
generally, in providing such services.
Our approach establishes an ASC rate
for ESWL based on an estimate of the
costs incurred and mix of resources
used in performing ESWL.

As previously stated, the Report of the
Senate Committee on Finance
accompanying the ASC authorizing
legislation recounts the Congress' intent
that we use sample survey and similar
techniques to establish reasonable
estimated overhead allowances for each
ASC covered procedure. In the absence
of ASC specific cost data on ESWL
procedures, our approach utilizes
techniques similar to surveying to
simulate estimated ASC overhead costs
for ESWL services and to propose an
overhead allowance which we believe is.
reasonable. It incorporates reasonable
utilization assumptions, in performing
ESWL services, that are based on the
most reliable data available. The
aforementioned report reflects the
Congress' intent to encourage the
Secretary to consider reasonable
procedure utilization in calculating a
standard overhead amount for a
Medicare approved ASC procedure.

Under our current" rate-setting
methodology, Medicare procedure
volume is used to calculate a weighted
rate for each approved procedure.
Weighting by the number of times the
procedure was performed on Medicare
patients recognizes the relative
importance of each facility's charge,
which is adjusted to cost, in furnishing
Medicare covered procedures. We
believe that the adoption of reasonable
utilization assumptions in establishing
an ESWL rate is in keeping with our
current ASC rate-setting methodology
that weights the payment rate by
Medicare procedure volume. Moreover,
lithotripsy is a capital intensive
procedure. Because the fixed cost of
providing ESWL is high, relative to
variable cost, we would expect that
increased patient volume would result
in lower unit costs.'

While we recognize that demographic
characteristics and legal requirements in
an area may affect the demand for
services (for example, geographic size
and population density in rural areas,
and certificate of need requirements,
respectively), the demand for the service
should be one of the considerations of
the entities that make the decision to
obligate themselves to the cost of
obtaining and installing the equipment.
We note that some lithotripsy service
providers have instituted a mobile
service delivery strategy to assure
availability of a sufficient number of
candidates for the procedure.

Setting the ESWL rate based on a
facility performing 1,000 procedures
annually, or, on average, 4 ESWL
procedures per day, is not inconsistent
with our current rate-setting
methodology that weights the rate for
each payment group by the group's
procedure volume. Currently, procedure
costs associated with procedure volume,
bordering the 50th percentile or median,
determine the rate. Using 6 as the
maximum number of procedures that
could be performed in one day (or 1,500
annually) and setting the ESWL rate
based on an ASC performing, on
average, 4 ESWL procedures per day,
reflects a rate that is based on a
lithotripter operating at least 66 percent
of the time. In setting this initial rate,
we believe that this utilization level is
reasonable. However, we acknowledge
that we are relying on data from the
mid-1980s that may not be reflective of
current practices, utilization trends, the
patient mix (for example, the ratio of
Medicare to non-Medicare patients
receiving ESWL treatment), and the
actual utilization time lost by facilities
due to servicing and/or repairing
lithotripters. Therefore, we solicit
information to confirm the extent to
which our proposed utilization level is
reasonable and information on specific
factors that may affect it. Specifications
for submitting information are
published elsewhere in this notice
under the section titled "Solicitation for
New ESWL Cost and Utilization Data".

Finally, we propose to use the cost
information obtained from the sources
indicated below to identify specific
resources consumed in performing
ESWL and to determine the value of
each.
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"EXTRACORPOREAL SHOCK WAVE LITHOTRIPSY PER TREATMENT COST MODEL

Number of annual treatments
Cost category Source 175 250 500 750 1,000 1,500

Capital costs:
Lithotripter (interest included) ................. DORNIER .................. $333,667 $333,667 $333,667 $333,667 $333,667 $333,667
Site Preparation (interest included) ........ DORNIER .................. 106,774 106,774 106,774 106,774 106,774 106,774

Subtotal .................................................................................... 440,441 440,441 440,441 440,441 440,441 440,441

Operating costs-fixed:
Registered Nurse (1.5 full-time equiva- BLS ............................ 51,199 51,199 51,199 51,199 51,199 68,266

lent) 1.
X-ray Tech (1 full-time equivalent)2 ....... BLS ............................ 26,520 26,520 26,520 26,520 26,520 39,780
Fringe Benefits (20%) ........... . ................ HCFA ......................... 15,544 15,544 15,544 15,544 15,544 21,609
Service Contract (lithotripter) .................. DORNIER .................. 136,000' 136,000 136,000 136,000 136,000 136,000
Insurance ................................................ DORNIER .................. 50,000 50,000 50,000 50,000 50,000 50,000
Indirect (admin. and general, space, util. BCBS ......................... 40,000 40,000 40,000 40,000 40,000 40,000

& maint.). I

Subtotal ................................................................................... 319,263 319,263 319,263 319,263 319,263 355,655

Operating costs-variable:
Electrodes (@ $170/treatment) ........ DORNIER .................. 29,750 42,500 85,000 127,500 170,000 255,000
Medical Supplies (@ $40/treatment) (for BCBS ......................... 7,000 10,000 20,000 30,000 40,000 60,000

example, syringes, drugs, dispos-
ables).

Subtotal ........................................... 36,750 52,500 105,000 157,500 210,000 315,000

Inflation adjusted (4.1 percent) site prepara- . ................................... 481,761 498,157 552,810 607,462 662,115 809,304
tion and operating costs.

Total ............................................ 815,428 831,824 886,477 941,129 995,782 1,142,971

COST PER TREATMENT ................................... 4,660 3,327 1,773 1,255 996 762
Rounded Cost Per Treatment ........................ 4..............0....... 3,330 1,770 1,260 1,000 760

I Registered Nurse FTE increased from 1.5 to 2.0 for 1,500 treatments.
2 X-ray Tech FTE increased from 1.0 to 1.5 for 1,500 treatments.
NOTE: Model excludes cost of performing companion cystoscope procedure 52332. This Is a covered Group 2 ($395) procedure that would be

paid 50% of the rate ($198, which reflects an update, effective 10/1/92) if performed in the same operative session with lithotripsy,

C. Cost and Data Utilization Sources

To estimate a fair fee for lithotripsy
that takes into account the costs,
generally, of furnishing ASC facility
services in connection with this
procedure, we have proposed using the
above cost matrix model. In using this
approach, we make a number of
assumptions about providing lithotripsy
facility services which are discussed
below.

1. Utilization

Because utilization affects lithotripsy
facility costs, we modeled resource use
costs that are based on reasonable
annual treatment assumptions. We
assumed that the maximum number of
lithotripsy treatments that reasonably
can be performed in an 8 hour day,
using a single lithotripter, is 6. This
assumption takes into account: (1) The
time required to prepare the patient for
treatment, (2) treatment time, (3) the
time needed to prepare the procedure
room between treatments and (4)
recovery care time. While a facility mtiy
experience some machine downtime

and while treatment time may vary in
relation to stone size, location, and the
number of shock waves required to
pulverize the stone, based on our
maximum per day utilization, we
estimate that a facility operating a single
lithotripter 50 weeks per year could
perform a maximum of 1,500 treatments
annually.

Current information on the amount of
time required to perform ESWL and
appropriate volume for an installed unit
is sparse. However, in 1985 BCBS
reported that 30-60 minutes were
required to "administer and disintegrate
the stone." I During this same period,
another expert indicated that ESWL
treatment time varies from 45 minutes
to one hour.2

At that time, an appropriate facility
caseload for a single lithotripter was
estimated to be as low as 350

'Blue Cross/Blue Shield Association,
"Extracorporeal Shock Wave Lithotripsy: Clinical
Assessment, Utilization and Cost Projections," May
1985.

2 Darrell J. Neuhausel, "Lithotripsy, A Survey,"
Journal of Clinical Engineering, July/August 1987.

procedures 3 per year and as high as
2,000 procedures.4 Also, in 1985 Dr.
George W. Drach, Urologist of the
American Urological Association, Inc.
and coordinator for the United States
ESWL studies, indicated that efficient
and optimal lithotripter usage
approaches treatment of four patients
per day or about 800 per year.' BCBS
further determined in 1985 that each of
the six inpatient hospitals participating
in the Dornier lithotripsy clinical trials
was performing more than 800
procedures a year. It believed that 1,500
treatments annually was "a more
reasonable caseload projection." 6

Those caseload estimates were based
on ESWL being suitable for between

3American Urological Association, Inc., "Report
of American Urological Association Ad Hoc
Committee to Study the Safety and Clinical Efficacy
of Current Technology of Percutaneous Lithotripsy
and Non-lnvasive Lithotripsy" May 16, 1985.

'Office of Technology Assessment, "Health
Technology Case Study 36, Effects of Federal
Policies on Extracorporeal Shock Wave
Lithotripsy," May 1986.

3 American Urological Association. Inc., Op. Cit..
6 Blue Cross/Blue Shield Association, Op. Cit..
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26,000 patients and 140,000 patients a
year.

While we believe this information
indicates that our maximum caseload
assumption is reasonable, we recognize
that the population size of treatable
ESWL patients and lithotripter market
saturation will affect a facility's ability
to achieve our reasonable maximum
caseload assumption. According to the
Biomedical Business International (BBI),
a west coast firm that performs market
research for foreign investment, about
150,000 patients received ESWL
treatment in 1990. And, ESWL
treatment is estimated for 165,000
patients in 1992. According to the
American Hospital Association's (AHA)
statistics, 327 hospitals provided ESWL
services in 1990.7 For that year, the BBI
reported that there were 360
lithotripters in the United States.8
Excluding those that were used for
gallstone treatment clinical trials and
intracorporeal units, we estimate that
about 332 were ESWL units. Simply
dividing the projected ESWL patientpopulation for 1992 by a conservative
estimate of 300 lithotripters, would
yield a caseload of 550 patients per
machine or an average of 2 patients per
day.

This current potential patient volume
is indicative of market saturation. In
1985, then Secretary of HHS Margaret
Heckler estimated that only 100
lithotripters would be required to treat
80,000 ESWL patients annually.9
Experts in 1985 and 1986 estimated that
the United States would need between
17 and 175 lithotripters to treat 26,000
to 140,000 ESWL patients,
respectively. to Based on the above
information, in 1990 the number of
lithotripters placed in the'United States
(332) was nearly double our highest
estimated need.

While we recognize that discussion of
lithotripsy market saturation should
consider the distribution of lithotripters
regionally relative to the incidence of
kidney stones or the prevalence of
ESWL treatment regionally, sufficient
data are not presently available to
appropriately address this issue. For
example, according to AHA statistics for
1990, the 327 hospitals providing
lithotripsy services were located in the
following regions:

7American Hospital Association, "American
Hospital Association Hospital Statistics, 1991-92
Edition."

8The BBI Newsletter, June 14,*1990.
9,Office of Technology Assessment, Op. Cit..
so Ibid.

NUMBER OF HOSPITALS

Providing
Census region ESWL serv-

ices

New England .......................... 23
Middle Atlantic .......................... 31
South Atlantic ........................ 71
East North Central .................... 44
East South Central ................... 20
West North Central ................... 30
West South Central .................. 43
Mountain ................................. 15
Pacific ..................................... 50

A State by State profile of these
regions revealed that hospitals
furnished ESWL services in 1990 in all
States except Maine, Rhode Island,
Vermont, New Jersey, Delaware,
Montana, Alaska, and Wyoming.
However, based on HCFA hospital
outpatient Medicare utilization data for
1991, we note that Wyoming is the only
State in which hospitals are not yet
furnishing ESWL services.
Unfortunately, we do not have a
comparative breakdown by State on the
distribution of freestanding lithotripsy
centers to determine the actual number
of facilities providing lithotripsy
services in each area. While we believe
that some of the areas may be over
saturated, we are unable to assess the
extent of such saturation without more
current and extensive information about
the geographic distribution of
lithotripsy freestanding centers and the
incidence of kidney stones in the
Medicare patient population.

Despite the probable impact of market
saturation on utilization, since our
model simulates resource use costs
based on volume, we believe it is
appropriate to establish both lower and
upper utilization limits in order to take
into account the costs that could be
incurred by facilities, generally, in
performing ESWL. Therefore, we
propose to adopt 1,500 annual
treatments as our upper limit and will
reconsider its appropriateness when
more current utilization data are
available.

2. Depreciation and Interest
To calculate the appropriate amount

of lithotripter depreciation and interest
costs for inclusion in our procedure cost
model, we asked several lithotripter
manufacturers to send us information
about lithotripter purchase prices. Two
companies responded to our request.
One company, Dornier Medical
Systems, Inc., submitted cost
information on three different models
whose costs ranged from $750,000 to
$1,250,000 in 1991. Generally, the
lithotripter prices differed based on the

type of system (fluoroscopy versus
ultrasound) used for stone localization.
The two lower priced machines used
ultrasound, rather than an X-ray system.

Information provided by Dornier
indicates that its lithotripter at the top
of the price range is equipped with
fluoroscopy (X-ray) which allows the
treatment of most stones located in the
upper arinary tract. Stones located in
this area cannot be imaged for treatment
as successfully with Dornier's ultrasonic
systems.

Another company, Siemens Medical
Systems, Inc., reported a 1991 price of
$1,595,000 for its lithotripter model. A
major difference between the systems of
Dornier and Siemens is the required use
of disposable electrodes by Dornier to
generate the shock wave.

We also contacted BBI, which
indicated that the average lithotripter
price dropped from $1.7 million in 1986
to $1,220,000 in 1990 and to $1.2
million in 1991. The purchase price for
lithotripter systems ranged from
$650,000 to $1.7 million in 1990. Of the
estimated 360 lithotripters in the United
States in 1990, Dornier's models
dominated a 10-competitor market with
55 percent of the lithotripter
placements.

Since Dornier's lithotripters are the
dominant systems on the market, we
propose to base the lithotripter
depreciation and interest costs on those
that are associated with their $1,250,000
fluoroscopy model. Therefore, we
assumed the annuAl lithotripter
depreciation expense and interest costs
of $333,667 reported by Dornier. These
capital-related costs are expensed over
five years which is in accordance with
the AHA's useful life recommendation
for similar lithotripters. (See "Estimated
Useful Lives Depreciable Hospital
Assets," 1988 Edition).

3. Site Renovation
We also assumed Dornier's reported

annual depreciation and interest costs of
$106,774 to renovate a site to house its
lithotripter.

4. Operating Costs

a. Fixed.
(1) Salary and Fringe Benefits.
Our cost model assumed 1.5 full-time

equivalent (FTE) registered nurses and
1.0 FTE radiologic technician with up to
5 treatments per each 8 hour day. At 6
treatments per day, we increased the
number of FTE registered nurses to 2.0
and the number of FTE radiologic
technicians to 1.5.

Salary information submitted by
Dornier included managerial and
administrative staff, rather than
procedure-specific staff. However,
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Siemens reported a procedure-specific
staffing pattern of 1.0 FTE nurse and 1.0
FTE technician whose salaries averaged
$30,000 annually.

To determine the salary costs for each
FTE, we used the national mean hourly
earnings from a 1991 survey of
occupational wages in private hospitals,
conducted by the Bureau of Labor
Statistics (BLS), an agency of the U.S.
Department of Labor. These survey
results arepublished in the
Occupational Wage Survey: Hospitals,
January 1991, Bulletin 2392. Private
hospitals included in this survey are
investor-owned or for profit and
voluntary or non-profit hospitals. Those
selected for study were expected to
em ploy 50 workers or more.

For FTE salary costs, we used a mean
hourly earning of $16.41 for registered
nurses and $12.75 for radiologic
technicians. For registered nurses, this
hourly rate was calculated based on
earnings reported for 409,681 registered
nurses. The radiologic technicians'
hourly rate was calculated based on
earnings reported for 33,456 radiologic
technicians.

We believe that this BLS survey
represents the most current and reliable
salary data available by specific labor
categories.

Since this BLS survey did not include
fringe benefits, we assumed a rate of
twenty percent, which is the level
generally experienced in certain other
Medicare settings such as end-stage
renal disease facilities.

(2) SerVice Contract.
Based on the information submitted,

Dornier's annual service cost for its
lithotripter is $136,000. The service cost
for Siemen's lithotripter, after the first
year of installation, is $100,000
annually. The service contract costs
reported by both companies were for
1991 costs. Because our model uses the
Dornier lithotripter, we used Dornier's
reported annual service contract costs of
$136,000.

(3) Insurance.
We. assumed Dornier's quoted annual

rate for 1991 of $50,000 for malpractice
insurance. Siemens did not report its
insurance cost.

(4) Indirect.
These costs represent those associated

with resources that are not directly
consumed in performing lithotripsy, but
are necessary expenses. These expenses
include, for example, the cost for
utilities, maintenance, telephone,
postage, office supplies, and
administrative support.

We propose to allow $40,000 for these
indirect costs. This amount is based on
information contained in a study titled,
"Extracorporeal Shock Wave

Lithotripsy: Clinical Assessment,
Utilization and Cost Projections",
prepared by BCBS in May 1985. This
indirect cost has been adjusted from the
$30,000, reported in that study, to
$40,000 by using the annual rates of
increase in the CPI-U to account for
price changes occurring between 1985
and 1991, the base year for other costs
included in our cost model. The
estimated aggregate rate of increase was
28.09 percent.

The indirect costs reported by Dornier
were associated with establishing a new
facility that only provides lithotripsy
services, rather than an established ASC
performing other procedures. The
indirect costs reported by Siemens were
commingled, for example, with
physician professional fees and costs for
laboratory services, and medications.

Since Dornier's indirect costs may be
overstated and the indirect costs
reported by Siemens cannot be
disaggregated, we believe that the BCBS
study represents the most reliable data
available for calculating lithotripsy
indirect costs. We also propose to revisit
this indirect cost issue when new data
become available.

b. Variable.
(1) Electrodes.
According to Dornier, the average cost

in 1991 for electrodes, per ESWL
treatment, was $170. We have assumed
this value.

(2) Medical Supplies.
We allowed $40 per treatment for

such medical supplies as disposables,
drugs, and IV solutions used during
ESWL services. This amount is based on
the AHA estimate of $30 per case that
was published in the previously cited
study by the BCBS. We adjusted this
1985 study estimate to 1991 costs by
using the same CPI-U inflation factor of
28.09 that we applied to indirect costs.

Neither Dornier nor Siemens
submitted explicit cost information on
medical supplies.

D. Companion Procedure

Our cost model does not incorporate
costs associated with performing a
companion CPT-4 code, 52332
(Cystourethroscopy, with insertion of
indwelling ureteral stent (for example,
Gibbons or double-j type)) because
reliable utilization data are not currently
available to determine the frequency
with which this procedure is performed
in conjunction with ESWL. Rather, we
propose that this covered ASC Group 2
procedure be treated as part of a
multiple procedure, if performed in the
same operative session with ESWL, and
paid at the established multiple
procedure rate or 50 percent of the

Group 2 rate (or $198, which reflects an
update, effective October 1, 1992).

E. Solicitation for New ESWL Cost and
Utilization Data

At this time, we also are soliciting
information on ESWL costs, charges,
and utilization to further evaluate the
appropriateness of the assumptions that
we have used in developing our
proposed ESWL payment rate. We
request that these reported costs,
charges, and utilization be based on
ESWL performed on an outpatient basis.
In order to assure that such information
is comparable across facilities, we
request this information be reported as
follows:

1. ESWL Utilization

a. Specify the beginning and ending
period that the reported utilization,
costs, and charges cover; andb. Specify the total number of ESWL
procedures performed by each facility
separately for Medicare and non-
Medicare patients.

2. ESWL Labor Costs

a. Specify the average time, in
minutes, required to prepare a patient
for ESWL treatment;

b. Specify the average time, in
minutes, required to actively administer
the shock wave and disintegrate a stone;
• c. Specify the average time, in
minutes, the patient spends in the
recovery unit immediately following
ESWL treatment;

d. Specify whether the total treatment
time for Medicare patients is different
from that for non-Medicare patients. If
different, specify the average time
difference, in minutes, and explain the
reasons for it; and

e. Specify all personnel (employees
and contractual labor, for example,
registered nurses and X-ray
technicians), used by each facility in
providing direct patient care services in
connection with performing ESWL
treatment. (Do not include, physicians,
certified registered nurse anesthetists or
personnel performing administrative,
clerical, and plant management
functions.) For each, report the
following:

(1) Personnel type by category (for
example, radiologic technician,
lithotripsy technician, registered nurse);

(2) The number of full-time and the
number of part-time workers
represented in each personnel category;

(3) The average minutes spent in the
ESWL treatment room by workers in
each personnel category; and

(4) The average hourly salary,
including fringe benefits, paid to
workers in each personnel category
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based on the facility's payroll register
and/or general ledger.

3. ESWL Supply Costs
a. Itemize and describe the types of

supplies (for example, electrodes,
pharmaceuticals, including anesthetic
agents, catheters, and prep trays) used
in performing ESWL treatment.

b. For each itemized supply, specify
the following:

(1) The number used;
(2) The number of units dispensed for

pharmaceuticals (for example, 2cc or 2
lasix tablets); and

(3) The unit cost (that is, the invoice
price for each supply item divided by
the quantity purchased).

4. ESWL Contractual Seiwices
If a facility did not own or lease the

lithotripter and purchased ESWL
services through a contractual
arrangement, specify the amount paid
for each service under that contract and
explain what labor or equipment costs
are included in this payment.

5. ESWL Equipment Costs
a. If a facility owns or leases a

lithotripter, provide the following:
(1) Type of lithotripter, by

manufacturer and model name;
(2) The year when your facility

purchased/leased it;
(3) Its purchase price or lease cost;

and
(4) The annual lithotripsy

depreciation expense and the
depreciation basis (for example, 5 years
straight-line or accelerated).

b. Describe and itemize other major
medical equipment (that which is
subject to depreciation expenses) that
each facility used in performing ESWL.
For each piece of other equipment
provide information similar to that
requested in items 5.a.(1) through
5.a.(4).
6. Indirect ESWL Costs

Separately identify and describe
annual indirect costs incurred by each
facility in conjunction with ESWL
treatment for the following:

a. Administrative and general
personnel services (for example,
services of facility director, medical
director, and clerical staff);

b. Plant, property, and utilities;
c. Insurance premiums;
d. General services (for example,

accounting, legal, housekeeping, and
laundry); and

e. Other (specify).
III. Comments and Responses to
December 31, 1991 Notice

We received comments from four
commenters in response to our

December 31, 1991 notice with
comment period, concerning our
lithotripsy rate-setting methodology and
our newly established Group 9 payment
rate of $1,150. One commenter operated
a lithotripsy facility and serviced mobile
sites, one of which is an ASC. Another
represented a hospital corporation, the
third a physician, and the fourth a
hospital. Their comments are
summarized below.

Comment: Commenters believed that
the $1,150 lithotripsy allowance should
be higher. They claimed that this
payment level would discourage the
performance of ESWL procedures
thereby limiting the Medicare
beneficiary's access to this procedure.

Response: As previously noted,
section 1833(i)(2)(A)(ii) of the Act
requires that the ASC facility payment
rate result in substantially lower
Medicare payment than would have
been made if the same procedure had
been performed on an inpatient basis in
a hospital and that it be a "fair fee,"
based on an estimate of ASC costs. We
have given a detailed explanation of our
considerations, methodology, and the
data used in meeting these
requirements.

Comment: One commenter said that
the regulations do not justify coverage
for lithotripsy as an ASC procedure.

Response: We disagree for the reasons
we explained in our December 31, 1991
Federal Register notice with comment
period (56 FR 67666). Moreover, a
Federal District Court considered this
issue in the case of the American
Lithotripsy Society and ruled that our
decision to include the procedure on the
ASC list of covered procedures was
reasonable.

Comment: One commenter suggested
that we either establish a distinct
allowance for mobile lithotripsy
services or establish a machine use
allowance that could be added to a
payment group designated for
lithotripsy ancillary services. Another
said that its charge to the ASC for
mobile lithotripsy services exceeded
$2,000 per treatment."

Response: We appreciate the
comments on this issue and, as
indicated earlier, invite more detailed
cost information. We also invite
information on mobile lithotripsy
practice patterns in order to allow us to
determine if a distinct payment is
appropriate for these services.

Our difficulty, in part, in addressing
this issue is that the method of
furnishing mobile lithotripsy services is
not uniform. In some cases, mobile units
are dispatched to service sites and the
nurses and technicians involved in
performing the procedure are employed

by each service site. In other cases, the
nurses and technicians directly
involved in performing lithotripsy are
employed by the entity that owns the
mobile unit, rather than the service site,
and accompany the mobile unit to the
service site. However, data currently
available do not indicate whether the
costs associated with these different
methods of furnishing mobile
lithotripsy services differ substantially.
Also, we do not know which mobile
unit service method is practiced more
widely within the industry. Therefore,
we solicit additional information on this
issue. For example. we would like to
know which mobile unit service methnd
is used, the annual mileage for each
mobile unit, the annual mobile unit
maintenance cost, the mobile unit
staffing pattern and salaries, the
provisions made for malfunctioning
mobile equipment, and unusual weather
conditions such as snow storms,
tornados, and floods. Also, we solicit
information on the costs associated with
these variables.

Comment: One commenter said that
ESWL is not comparable in cost to any
other ASC approved procedure because
of the high capital cost of the
lithotripter.

Response: Our cost model takes into
account these costs by assigning ESWL
to a new payment Group 9 as the only
covered procedure in that group. We
believe that we have removed any
influence that less capital intensive ASC
services may have on determining the
payment rate.

Comment: One commenter said that
we should have disclosed all
information used in calculating the
$1,150 rate.

Response: With this notice, we are
disclosing all data and the methodology
used in calculating payment for ESWL
as an ASC service. Additionally. we
have based our proposed rate on a
higher utilization level than published
in our December 31, 1991 notice with
comment which results in lowering it
from $1,150 to $1,000. This revised rate
includes an inflationary adjustment of
4.1 percent, a reasonable allowance
($50,000) for malpractice insurance, and
higher nursing labor costs associated
with an increased number of nursing
FTEs (from 1.0 to 1.5).

IV. Untimely Comments to the
December 30, 1990 Notice

After the comment period for our
December 30, 1990 proposed notice
closed on February 4, 1991. we received
letters from an additional 22
correspondents. They were received
from urologists, lithotripsy centers, a
medical school, and a lithotripsy
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association. They included a report on
a lithotripsy cost study and 10 duplicate
form letters. Because they were not
submitted timely, none were considered
in developing our December 31, 1991
notice with comment period. However,
we have since reviewed them and they
are summarized below.

Comment: Commenters urged that we
set our lithotripsy payment higher than
the proposed rate of $812. Some
claimed that they were being paid
$3,600 per procedure by Medicare when

* performing ESWL in the hospital
outpatient department and that the
proposed rate of $812 would result in a
substantially lower payment.

Response: With this notice, we are
proposing an ESWL rate that is higher
than $812. Therefore, while our
proposed rate could potentially lower
the average Medicare hospital
-outpatient E.SWL payment, it would not
be as low as estimated had our rate been
set at $812.

Comment: Some commenters reported
the results of a recent lithotripsy study
commissioned for the purpose of
influencing the Medicare allowance for
this service. They recommended that.we
establish a separate payment group
(Group 9) for lithotripsy "because of the
capital-intensive nature of ESWL" and
that we set the payment rate for that
group at $2,860. Further, they suggested
that we calculate the Group 9 rate by
using one of two options. One option
suggested adjusting the ASC group rate
only to reflect wage variation by using
a wage index value of 1.05 for all ASCs.
The other option recommended
adopting a 1.00 capital cost adjuster that
would be applied to 26.2 percent of the
suggested Group 9 rate that they stated
represented capital costs. This latter
adjustment would have been made in
addition to and similar to the wage
adjustment. Both options would have
resulted in a facility specific ESWL rate
of $2,909 which the commenters
believed would provide a "break-even
payment amount."

Response: We agree that a distinct
* payment group should be established

for ESWL services and have done so.
However, we have not accepted the
other recommendations, largely because
we question the validity of the study
data on which they are based.
Reportedly, the study analyzed
information collected from six
freestanding and outpatient ESWL sites
during 1991. According to the
commenter, such information is based
on current ESWL utilization and costs
incurred by facilities furnishing ESWL
services.

In addition, a report of the study
submitted by the commenters does not

discuss how these study facilities were
selected and it does not provide
demographic information about them.
The report discusses average lithotripsy
costs by certain cost categories (for
example, capital, salary, electrode, and
other operating costs) and the variation
among such costs, but it fails to-describe
the unit costs that are represented by
each cost category and the accounting
principles employed in calculating
these costs. For example, under average
salary costs, it does not detail the
number or mix of FTEs reflected in such
costs, the hourly salary rate on which
such costs are based, or the amount of
fringe benefits included in calculating
those costs. Without the benefit of this
level of detailed cost information, we
are unable to evaluate the merits of the
recommended $2,860 Group 9 rate and
adoption of an adjustment for capital
costs. Therefore, we have not accepted
either of the payment options presented
or the proposed ESWL base rate of
$2,860.

Comment: One commenter expressed
concern about "overuse or the potential
for abuse" of ESWL technology and
asked that HCFA define indications for
ESWL treatment. The commenter
believes that such indications are
needed, in addition to the guidelines
established by the National Institutes of
Health and published in the Journal of
Urology in 1989, for managing kidney
stone patients.

The commenter suggested that:
P HCFA establish a national panel to

define the indications for ESWL
treatment;

* Payment not be made for ESWL if
used to treat small, asymptomatic renal
stones unless treatment is furnished to
persons in high risk jobs such as airline
pilots;

* To discourage repetitious ESWL
treatments on patients with poor stone
free results. HCFA should base payment
on agiven stone size;

* Payment not be made for ESWL
treatment of ureteral stones less than 5
millimeters in size which the
commenter believes usually pass
spontaneously;

a Percutaneous lithotripsy, with or
without adjuvant ESWL, should be used
to treat kidney stones greater than 2.5
centimeters; and

* Payment not be made for bilateral
ESWL treatment which the commenter
alleges is generally performed solely for
the "convenience" of the patient or the
urologist.

Response: With regard to the
commenter's first four points, we are
concerned that facilities may perform
ESWL unnecessarily on asymptomatic
renal stones, that they may

inappropriately repeat ESWL treatment
on the same patient and that they may
perform ESWL when not appropriately
indicated for certain ureteral stones.
Therefore, we agree that ESWL
indicators are warranted. However,
instead of establishing a national panel
to develop them, as suggested by the
commenter, we propose to solicit the
assistance of the medical directors for
the Medicare carriers and intermediaries
in accomplishing this task. We believe
that they have the medical expertise to
develop the appropriate procedure
protocols and monitor their
implementation by our Medicare
contractors.

With regard to establishing a payment
for ESWL, based on the size of the stone
treated, the CPT-4 coding system does
not provide separate codes for ESWL
treatment that is based on stone size.
Because that coding system is used to
identify ASC approved procedures and
bill for ASC facility services, we are
currently unable to develop a system
that distinguishes ESWL payments
based on stone size. Further,
information available to us indicates
that the American Medical Association,
which has the responsibility for
maintaining and updating the CPT-4
coding system, rejected a request in
1991 to adopt distinct codes for ESWL
that are based on stone size.

On the issue of bilateral ESWL
treatment, we are concerned that
patients maintain proper renal functions
at all times. Because bilateral ESWL
treatment could potentially increase the
risk of renal disfunctioning, we do not
believe that it should be performed
solely for the convenience of either the
patient or the urologist. Therefore, we
propose that the ASC facility payment
be denied for bilateral ESWL renal
treatment and that our Medicare
contractors establish the appropriate
indicators to screen claims for such
treatments.

We are interested in additional public
comments on these issues.

V. Regulatory Impact Statement
Executive Order 12291 (E.O. 12291)

requires us to prepare and publish a
regulatory impact analysis for any
proposed notice that meets one of the
E.O. 12291 criteria for a "major rule";
that is, that would be likely to result
in-

• An annual effect on the economy of
$100 million or more;

* A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

e Significant adverse effects on
competition, employment, investment,
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productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

In addition, we generally prepare a
regulatory flexibility analysis that is
consistent with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601
through 612) unless the Secretary
certifies that a proposed rule would not
have a significant economic impact on
a substantial number of small entities.
For purposes of the RFA, all ASCs,
physicians, and hospitals are considered
to be small entities.

Also, section 1102(b) of the Act
requires the Secretary to prepare a
regulatory impact analysis if a proposed
rule may have a significant impact on
the operations of a substantial number
of small rural hospitals. This analysis
must conform to the provisions of
section 603 of title 5 of the United States
Code. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 50 beds.
. We propose to use the same rate
determination methodology in
establishing a payment rate for ESWL
that we proposed in the December 31,
1991 notice (56 FR 67681). As reported
in that notice, adding ESWL to the list
of covered ASC procedures would result
in an insignificant Medicare savings for
payment of the service in an outpatient
hospital setting. This saving could be
offset by a small Medicare payment
increase for a larger number of ESWL
procedures performed in an inpatient
hospital setting if hospitals shift some
patients who could be treated in either
setting from the outpatient department
to the inpatient setting in order to
maximize payment. Therefore, we
believe this proposed rule does not meet
the $100 million criterion nor does it
meet the other E.O. 12291 criteria. Since
this proposed rule is not a major rule
under E.O. 12291, an initial regulatory
impact analysis is not required.

The median age of the Medicare
beneficiary population is 73 and
urolithiasis, or the formation of urinary
stones, that could be treated with ESWL
appears to be most common among
persons ages 30 through 50.11 It appears,
therefore, that this is not primarily a
condition that affects Medicare
beneficiaries. According to our
Medicare Part B Annual Data files, in
1990 only 24,382 ESWL procedures
were performed on Medicare
beneficiaries. Of that number, 56.
percent were performed in the hospital

I' Blue Cross/Blue Shield Association. Op. Cit.

outpatient department and those claims
represented only one-tenth of one
percent (0.1) of provider bills to
Medicare.

For that same year, BBI estimated that
as many as 150,000 patients received
ESWL treatment. Based on that estimate,
Medicare patients accounted for 16
percent of those undergoing ESWL
treatment. That ratio of Medicare to
non-Medicare ESWL patients is
supported by an October 1987 ESWL
report prepared by the Medical
Technology and Practice Patterns
Institute (MTPPI). It indicated that
Medicare beneficiaries comprised about
16.2 percent of the total ESWL patients
included in their study. The result was
similar to a finding of an AHA survey
conducted in 1986 that found that the
Medicare share was 17.6 percent.
However, a February 1991 study
conducted by MTPPI, involving six
facilities that provided lithotripsy
services, alleges that the current
Medicare share of the ESWL caseload is
about six percentage points higher (21.7
percent) than their 1987 finding.

We have not accepted this recent
finding largely because we had not had
the opportunity to determine and
question the validity of the study data
on which it is based. One of the primary
weaknesses of the MTPPI report about
the study is that it neither discussed
how the study facilities were selected
nor provides demographic information
about them. Without this type of
information, we are unable to
determine, for example, if the studied
population is representative of the
ESWL population and whether the
study findings can be extrapolated to
the general population.

We believe that the proposed new
ASC facility Group 9 payment rate for
ESWL, even if below the customary
charge of some facilities, would not
significantly affect the income of
lithotripsy facilities that serve a normal
ratio of non-Medicare to Medicare
patients and that operate efficiently
within optimal utilization levels. Thus,
we have determined and the Secretary
certifies that this proposed notice would
not result in a significant economic
impact on a substantial number of small
entities and would not have a
significant economic impact on the
operations of a substantial number of
small rural hospitals. Therefore, we are
not preparing analyses for either the
RFA or section 1102(b) of the Act.

VI. Paperwork Reduction Act
This notice does not impose any

information collection requirements;
consequently, it need not be reviewed
by the Executive Office of Management

and Budget under the authority of the
Paperwork Reduction Act of 1980 (44
U.SC. 3501 through 3511).

Authority: Sec. 1833(i) of the Social
Security Act (42 U.S.C. 13951(i)) and 42 CFR
part 416.
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare-Hospital
Insurance; and Program No. 93.774,
Medicare--Supplementary Medical
Insurance Program)

Dated: August 12, 1993.
Bruce C. Vladeck,
Administrator, Health Care Financing
Administration.

Dated: September 13, 1993.
Donna E. Shalala,
Secretary.
[FR Doc. 93-24178 Filed 9-30-93; 8:45 am]
BILUNO CODE 4120-1-P

National Institutes of Health

National Heart, Lung, and Blood
Institute; Sickle Cell Disease Advisory
Committee; Meeting

Pursuait to Public Law 92-463,
notice is hereby given of the meeting of
the Sickle Cell Disease Advisory
Committee, National Heart, Lung, and
Blood Institute, October 8, 1993. The
meeting will be held at the National
Institutes of Health, 9000 Rockville
Pike, Building 31, Conference Room 7,
C-Wing, Bethesda, Maryland 20892.

The entire meeting will be open to the
public from 9 a.m. to adjournment, to
discuss recommendations on the
implementation and evaluation of the
Sickle Cell Disease Program. Attendance
by the public will be limited to space
available.

Ms. Terry Long, Chief,
Communications and Public
Information Branch, National Heart,
Lung, and Blood Institute, Building 31,
room 4A21, Bethesda, Maryland 20892,
(301) 496-4236, will provide a summary
of the meeting and a roster of the
committee members upon request.

Individuals who plan to attend and
need special assistance, such as sign
language interpretation or other
reasonable accommodations, should
contact the Executive Secretary in
advance of the meeting.

Dr. Clarice D. Reid, Chief, Sickle Cell
Disease Branch, Division of Blood
Diseases and Resources, NHLBI, Federal
Building, room 508, Bethesda, Maryland
20892, (301) 496-6931, will furnish
substantive program information.

This notice is being published later
than the fifteen days prior to the
meeting due to difficulty of coordinating
schedules.

51364



Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Notices

(Catalog of Federal Domestic Assistance
Program No. 98.839, Blood Diseases and
Resources Research, National Institutes of
Health)

Dated: September 27, 1993.
Susan K. Feldman,
Committee Management Officer, NIH.
IFR Doc. 93-24215 Filed 9-30-93; 8:45 am]
BILUNG CODE 4140-01-M

National Institute on Aging; Meetings

Pursuant to Public Law 92-463,
notice is hereby given of Subcommittees
A and B meetings of the Biological and
Clinical Aging Review Committee, and
of Subcommittees A and B meetings of
the Neuroscience, Behavior and
Sociology of Aging Review Committee.

These meetings will be open to the
public as indicated below to discuss
administrative details and other issues
relating to committee activities as
indicated in the notice. Attendance by
the public will be limited to space
available.

These meetings will be closed to the
public as indicated below in accordance
with the provisions set forth in secs.
552b(c)(4) and 552b(c)(6), title 5, U.S.C.
and sec. 10(d) of Public Law 92-463, for
the review, discussion, and evaluation
of individual research grant
applications. These applications and the
discussions could reveal confidential
trade secrets or commercial property
such as patentable material, and
personal information concerning
individuals associated with the
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

Ms. June McCann, Committee
Management Officer, National Institute
on Aging. Gateway Building, room
2C218, National Institutes of Health,
Bethesda. Maryland, 20892 (301/496-
9322). will provide summaries of the
meetings and rosters of the committee
members upon request.

Individuals who plan to attend and
need special assistance, such as sign
language interpretation or other
reasonable accommodations, should

* contact the Scientific Review
Administrator listed for the meeting, in
advance of the meeting.

Other information pertaining to the
meetings can also be obtained from the
Scientific Review Administrator
indicated below:

Name of Subcommittee; Biological and
Clinical Aging Review Subcommittee A.

Scientific Review Administrator: Dr. Arthur
Schaerdel, Gateway Building, room 2C212,
National Institutes of Health, Bethesda;
Maryland 20892, (303) 496-9666.-

Date of Meeting: October 4, 1993.

Place of Meeting: Hyatt Regency Bethesda,
One Bethesda Metro Center, Bethesda,
Maryland 20814.

Open: October 4-8 to 8:30 a.m.
Closed: October 4-8:30 a.m. to

adjournment.
Name of Subcommittee: Biological and

Clinical Aging Review Subcommittee B.
Scientific Review Administrator: Dr. James

Harwood, Gateway Building, room 2C212,
National Institutes of Health, Bethesda,
Maryland 20892, (301) 496-9666..

Dates of Meeting: October 26-27, 1993.
Place of Meeting: Marriott Residence Inn,

7335 Wisconsin Ave., Bethesda, Maryland
20814.

Open: October 26-7 to 8 p.m.
Closed: October 27-9 a.m. to

adjournment.
Name of Subcommittee: Neuroscience,

Behavior and Sociology of Aging Review
Subcommittee A.

Scientific Review Administrators: Dr. Maria
Mannarino, Dr. Louise Hsu. Gateway
Building. room 2C212. National Institutes of
Health. Bethesda, Maryland 20892. (301)
496-9666.

Dates Meeting: November 29-December 1,
1993.

Place of Meeting: Embassy Suites Hotel.
4300 Military Road, NW., Washington, DC
20015.

Open: November 29--7:30 to 8 p.m.
Closed: November 29-December 1-8

p.m. to adjournment on December 1.
Name of Subcommittee: Neuroscience,

Behavior and Sociology of Aging Review
Subcommittee B.

Scientific Review Administrator: Dr. Walter
Spieth. Gateway Building, room 2C212,
National Institutes of Health, Bethesda.
Maryland 20892, (301) 496-9666.

Dates of Meeting: November 7-9, 1993.
Place of Meeting: Bethesda Marriott Inn,

5151 Pooks Hill Road, Bethesda, Maryland
20814.

Open: November 7-8 to 8:30 p.m.
Closed: November 8-8:30 a.m. to

adjournment on March 9.
This notice is being published later

than 15 days prior to the meeting due
to the difficulty of coordinating
schedules.

(Catalog of Federal Domestic Assistance
Program No. 93.866, Aging Research,
National Institutes of Health)

Dated: September 27, 1993.
Susan K. Feldman,
Committee Management Officer, NIH.
[FR Doc. 93-24216 Filed 9-30-93; 8:45 am)
BILUNG CODE 4140-01-M

Public Health Service

Agency Forms Submitted to the Office
of Management and Budget for,
Clearance

Each Friday the Public Health Service
(PHS) publishes a list of informationcollection requests it has submitted to
the Office of Management and Budget

(OMB) for clearance in compliance with
the Paperwork Reduction Act (44 U.S.C.
chapter 35). The following requests have
been submitted to OMB since the list
was last published on September 17,
1993.
(Copies of the information collection requests
may be obtained by calling the PHS Reports
Clearance Officer on (202) 690-7100)

1. The Follow-up of Tuberculosis
Patients Exposed to Multiple Chest
Fluoroscopies--0925-0255-Fomer
tuberculosis patients who were
irradiated during their treatment will be
asked to respond to a telephone
questionnaire which assesses
information about cancer and its risk
factors, in order to estimate radiation
risks. Respondents: Individuals or
households; Number of Respondents:
2,200; Number of Responses per
Respondent: 1; Average Burden per
Response: .167 hour; Estimated Annual
Burden: 367 hours.

2. The Prevalence of Alcohol and
Other Drug Abuse and Dependence in
Short-Term General Hospitals and the
Impact of Abuse and Dependence on
Hospital Utilization, Charges, and
Costs-New-The NIAAA Hospital
Study is a national survey of hospital
inpatient admissions that will estimate
the prevalence of alcohol abuse or
dependence and describe its association
with hospital costs and utilization. The
survey will screen 5,482 and interview
2,985 inpatients in 96 sample hospitals.
Respondents: Individual or households;
State or local governments; Businesses
or other for-profit; Non-profit
institutions; Small businesses or
organizations; Number of Respondents:
4,593; Number of Responses per
Respondent: 3.33; Average Burden per
Response: .338 hours; Estimated Annual
Burden: 5,184 hours.

3. User Fee cover Sheet-New-The
Prescription Drug User Fee Act requires
pharmaceutical companies to pay a fee
for each drug application and
supplement submitted for approval. The
user fee cover sheet (Form FDA 3397)
provides a mechanism to determine
whether the fee submitted with the
application is appropriate. Respondents:
Businesses or other for-profit; Small
businesses or organizations; Number of
Respondents: 435; Number of Responses
per Respondent: 1.383; Average Burden
per Response: .5 hour; Estimated
Annual Burden: 301 hours.

4. Native American Data Collection
and Analysis for the Hanford ,:
Environmental Dose Reconstruction
(HEDR) Project-New-The dietary and
life-style data to be collected will be
used to estimate radiation exposure and
to determine whether Native American
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exposure differed substantially from
that of the general population. Exposure
estimates will then be used to determine
whether a full epidemiologic study of
thyroid disease specifically in the
Native American population is
scientifically justifiable and feasible.
Respondents: Individuals or
households; Number of Respondents:

3000; Number of Responses per
Respondent: 1; Average Burden per
Response: 1.50 hours; Estimated Annual
Burden: 4513 hours.

5. Pediatric Gastroenteritis Patient
Outcomes Research Project-New-This
study will obtain treatment and
outcomes data, which are otherwise
unavailable, from parents of patients

and from pediatricians. Data will be
used to describe variations in patterns of
care, resources used, and outcomes of
care in order to develop
recommendations to guide future
treatment decisions by medical
personnel and parents. Respondents:
Individuals or households, Small
businesses or organizations, non-profit
institutions.

lNumber ofre- Number of re- Average bur-
spoets sponses per den per re-spndents respondent sponse (hour)

Providers ..................................................... : ............................................................................... 142 14.7 .4
Parents ........................................................................................................................... 1,680 1.98 .42

Estimate Total Annual Burden--2217 hours.

Written comments and
recommendations for the proposed
information collections should be sent
within 30 days of this notice directly to
the OMB Desk Officer designated below
at the following address: Shannah Koss,
Human Resources and Housing Branch.
New Executive Office Building, room
3002, Washington, DC 20503.

Dated: September 27, 1993,
James Scanlon,
Director, Division of Data Policy, Office of
Health Planning and Evaluation.
IFR Doc. 93-24086 Filed 9-30-93; 8:45 aml
BILLING COOD 410-17-M

DEPARTMENT-OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Community Planning and
Development

[Docket No. N-03-1917; FR-3350-N-61J

Federal Property Suitable as Facilities
to Assist the Homeless

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.
ACTION: Notice.

SUMMARY: This Notice identifies
unutilized, underutilized, excess, and
surplus Federal property reviewed by
HUD for suitability for possible use to
assist the homeless.
ADDRESSES: For further information,
contact Mark Johnston, room 7262,
Department of Housing and Urban
Development, 451 Seventh Street SW,
Washington, DC 20410; telephone (202)
708-4300; TDD number for the hearing-
and speech-impaired (202) 708-2565
(those telephone numbers are not toll-
free), or call the toll-free Title V
information line at 1-800-927-7588.

SUPPLEMENTARY INFORMATION: In
accordance with 56 FR 23789 (May 24,
1991) and section 501 of the Stewart B.
McKinney Homeless Assistance Act (42
U.S.C. 11411), as amended, HUD is
publishing this Notice to identify
Federal buildings and other real
property that HUD has reviewed for
suitability for use to assist the homeless.
The properties were reviewed using
information provided to HUD by
Federal landholding agencies regarding
unutilized and underutilized buildings
and real property controlled by such
.agencies or by GSA regarding its
inventory of excess or surplus Federal
property. This Notice is also published
in order to comply with the December
12, 1988 Court Order in National
Coalition for the Homeless v. Veterans
Administration, No. 88-2503-OG
(D.D.C.).

Properties reviewed are listed in this
Notice according to the following
categories: Suitable/available, suitable/
unavailable, suitable/to be excess, and
unsuitable. The properties listed in the
three suitable categories have been
reviewed by the landholding agencies,
and each agency has transmitted to
HUD: (1) Its intention to make the
property available for use to assist the
homeless, (2) its intention to declare the
property excess to the agency's needs, or
(3) a statement of the reasons that the
property cannot be declared excess or
made available for use as facilities to
assist the homeless.

Properties listed as suitable/available
will be available exclusively for
homeless use for a period of 60 days
from the date of this Notice. Homeless
assistance providers interested in any
such property should send a written
expression of interest to HHS, addressed
to Judy Breitman, Division of Health
Facilities Planning, U.S. Public Health
Service, HHS, room 17A-10, 5600

Fishers Lane, Rockville, MD 20857;
(301) 443-2265. (This is not a toll-free
number.) HHS will mail to the
interested provider an application
packet, which will include instructions
for completing the application. In order
to maximize the opportunity to utilize a
suitable property, providers should
submit their written expressions of
interest as soon as possible. For
complete details concerning the
processing of applications, the reader is
encouraged to refer to the interim rule
governing this program, 56 FR 23789
(May 24, 1991).

For properties listed as suitable/to be
excess, that property may, if
subsequently accepted as excess by
GSA, be made available for use by the
homeless in accordance with applicable
law, subject to screening for other
Federal use. At the appropriate time,
HUD will publish the property in a
Notice showing it as either suitable/
available or suitable/unavailable.

For properties listed as suitable/
unavailable, the landholding agency has
decided that the property cannot be
declared excess or made available for
use to assist the homeless, and the
property will not be available.

Properties listed as unsuitable will
not be made available for any other
* purpose for 20 days from the date of this
Notice. Homeless assistance providers
interested in a review by HUD of the
determination of unsuitability should
call the toll free information line at 1-
800-927-7588 for detailed instructions
or write a letter to Mark Johnston at the
address listed at the beginning of this
Notice. Included in the request for
review should be the property address
(including zip code), the date of
publication in the Federal Register, the
landholding agency, and the property
number.
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For more information regarding
particular properties identified in this
Notice (i.e., acreage, floor plan, existing
sanitary facilities, exact street address),
providers should contact the
appropriate landholding agencies at the
following addresses: U.S. Navy: John J.
Kane, Deputy Division Director, Dept. of
Navy, Real Estate Operations, Naval
Facilities Engineering Command, 200
Stovall Street, Alexandria, VA 22332-
2300; (703) 325-0474; (This is not a toll-
free number).

Dated: September 24, 1993.
Jacquie M. Lawing,
DeputyAssistant Secretary for Economic
Development.

Title V, Federal Surplus Property Program
Federal Register Report for 10/1/93
Suitable/Available Properties

Buildings (by State)
California
199 Military Family Housing
Savannah Project
Long Beach Naval Station
Long Beach Co: Los Angeles CA 90801-
Landholding Agency: Navy
Property Number: 779240001
Status: Excess
Base closure Number of Units: 398
Comment: 1405 sq. ft., 2-family duplexes, I-

story woodframe stucco, 144 units
scheduled to be vacated 1/31/93; 254 units,
scheduled to be vacated 10/1/93.

Utility Bldg.
Savannah Project
Long Beach Naval Station
Long Beach Co: Los Angeles CA 90801-
Landholding Agency: Navy
Property Number: 779240002
Status: Excess
Base closure Number of Units: 1
Comment: 237 sq. ft., 1-story woodframe

stucco, most recent use -gas meter bldg.,
scheduled to be vacated 10/93.

100 Military Family Housing
Cabrillo Project
Long Beach Naval Station
Long Beach Co: Los Angeles CA 90801-
Landholding Agency: Navy
Property Number 779240003
Status: Excess
Base closure Number of Units: 684
Comment: 2550 sq ft. to 3024 sq. ft., 16-

duplexes, 72-four plexes, and 12-six plexes
totaling 684 units, 3 to 4 bedrooms, I to 2
story, approved application for portion of
said property

49 Detached Carports
Cabrillo Project-
Long Beach Naval Station
Long Beach Co: Los Angeles CA 90801-
Landholding Agency: Navy,
Property Number 779?40004
Status: Excess
Base closure Number of Units: 49
Comment: size varies, 1-story concrete block

wall, scheduled to be vacated 10/94.
Convenience Store
Cabrillo Project
Long Beach Naval Station

Long Beach Co: Los Angeles CA 90801-
Landholding Agency: Navy
Property Number: 779240005
Status: Excess
Base closure Number of Units: I
Comment: 4830 sq. ft., 1-story woodframe

stucco, scheduled to be vacated 10/94.
Youth Center
Cabrillo Project
Long Beach Naval Station
Long Beach Co: Los Angeles CA 90801-
Landholding Agency: Navy
Property Number: 779240006
Status: Excess
Base closure Number of Units: 1
Comment: 6576 sq. ft., 1-story woodframe

stucco, scheduled to be vacated 10/94.
Utility Bldg.
Cabrillo Project
Long Beach Naval Station
Long Beach Co: Los Angeles CA 90801-
Landholding Agency: Navy
Property Number: 779240007
Status: Excess
Base closure Number of Units: 1
Comment: 416 sq. ft., 1-story woodframe

stucco, most recent use -gas meter
building, scheduled to be vacated 10/94.

Child Care Center & Storage
Cabrillo Project
Long Beach Naval Station
Long Beach Co: Los Angeles CA 90801-
Landholding Agency: Navy
Property Number: 779240008
Status: Excess
Base closure Number of Units: 2
Comment: 6641 sq. ft. child care center and

400 sq. ft. storage bldg. 1-story woodframe
stucco, scheduled to be vacated 10/94.

Maintenance Bldg.
Cabrillo Project
Long Beach Naval Station
Long Beach Go: Los Angeles CA 90801-
Landholding Agencyt Navy
Property Number: 779240009
Status: Excess
Base closure Number of Units: 1
Comment: 900 sq. ft., 1-story steel panel

bldg., scheduled to be vacated 10/94.
Laundromat
Cabrillo Project
Long Beach Naval Station
Long Beach Co: Los Angeles CA 90801-
Landholding Agency: Navy
Property Number: 779240010
Status: Exless
Base closure Number of Units: 1
Comment: 1320 sq. ft., 1-story woodframe

stucco, scheduled to be vacated 10/94.
24 Bldgs.
San Pedro Complex; Taper Avenue
Long Beach Naval Station
Los Angeles Go: Los Angeles CA
Landholding Agency: Navy
Property Number: 779240021
Status: Excess
Base closure Number of Units: 48.
Comment: 2550 sq. ft. each unit,.2-unit

family residences, 1-2 story, totaling 48
units, scheduled to be vacated 9/30/94

23 Bldgs.
San Pedro Complex, Taper Avenue
Long Beach Naval Station
Los Angeles Go: Los Angeles CA
Landholding Agency: Navy

Property Number: 779240022
Status: Excess
Base closure Number of Units: 92
Comment: 5980 sq. ft. each unit, 4-unit

family residences, 1-2 story, totaling 92
units, scheduled to be vacated 9/30/94.

16 Detached Carports
San Pedro Complex, Taper Avenue
Long Beach Naval Station
Los Angeles Co: Los Angeles CA
Landholding Agency: Navy
Property Number: 779240023
Status: Excess
Base closure Number of Units: 16
Comment: Holds 4 to 16 vehicles, concrete

block frame, 1-story, scheduled to be
vacated 9/30/94

Bldg. 9001
Long Beach Naval Hospital
Long Beach Co: Los Angeles CA 90822-5199
Landholding Agency: Navy
Property Number: 779320001
Status: Excess
Base closure Number of Units: 1
Comment: 435,000 sq. ft., 4-story, concrete,

most recent use - hospital/clinic, presence
of asbestos, possible seismical upgrade
needed, scheduled to be vacated 4/1/94.

Bldg. 9002
Long Beach Naval Hospital
Long Beach Co: Los Angeles CA 90822-5199
Landholding Agency: Navy
Property Number: 779320002
Status: Excess
Base closure Number of Units: 1
Comment: 13500 sq. ft., 2-story, concrete,

most recent use - barracks, presence of
asbestos, possible seismical upgrade
needed, scheduled to be vacated 4/1/94.

Bldg. 9003
Long Beach Naval Hospital
Long Beach Co: Los Angeles CA 90822-5199
Landholding Agency: Navy
Property Number: 779320003
Status: Excess
Base closure Number of Units: 1
Comment: 4980 sq. ft., 1-story, concrete, most

recent use - barracks, presence of asbestos,
possible seismical upgraded needed,
scheduled to be vacated 4/1/94.

Bldg. 9004
Long Beach Naval Hospital
Long Beach Co: Los Angeles CA 90822-5199
Landholding Agency: Navy
Property Number: 779320004
Status: Excess
Base closure Number of Units: I
Comment: 1023 sq. ft., 1-story, metal, most

recent use -carpentry shop, presence of
asbestos, possible seismical upgrade
needed, scheduled to be vacated 4/1/94.

Bldg. 9005
Long Beach Naval Hospital
Long Beach Co: Los Angeles CA 90822-5199
Landholding Agency: Navy
Property Number: 779320005
Status: Excess
Base closure Number ofUnits: 1,
Comment: 1120 sq. ft.. 1-story, concrete, most

recent use -weight room, presence of
asbestos, possible seismical upgrade
needed, scheduled to be vacated 4/1/94.

Bldg. 9006 -
Long Beach Naval Hospital
Long Beach Co: Los Angeles CA 90822-5199

II . I I I I I II I
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Landholding Agency: Navy
Property Number:. 779320006
Status: Excess
Base closure Number of Units: 1
Conment: 1200 sq. ft., 1-story, metal, most

recent use -warehouse, presence of
asbestos, possible seismical upgrade
needed, scheduled to be vacated 4/1/94.

Bldg. 9023
Long Beach Naval Hospital
Long Beach Co: Los Angeles CA 90822-5199
Landholding Agency: Navy
Property Number: 779320007
Status: Excess
Base closure Number of Units: I
Comment: 1531 sq. ft., 1-story, metal, most

recent use - metal shop, presence of
asbestos, possible seismical upgrade
needed, scheduled to be vacated 4/1/94.

Bldg. 9024
Long Beach Naval Hospital
Long Beach Co: Los Angeles CA 90822-5199
Landholding Agency: Navy
Property Number: 779320008
Status: Excess
Base closure Number of Units: 1
Comment: 3630 sq. ft., 1-story, concrete, most

recent use -minimart, presence of asbestos,
possible seismical upgrade needed,
scheduled to be vacated .411/94.

Bldg. 9025
Long Beach Naval Hospital
Long Beach Co: Los Angeles CA 90822-5199
Landholding Agency: Navy
Property Number:. 779320009
Status: Excess
Base closure Number of Units: I
Comment: 8079 sq. ft., I-story, metal, most

recent use - warehouse, presence of
asbestos, possible seismical upgrade
needed, scheduled to be vacated 4/1/94.

Bldg. 9026
Long Beach Naval Hospital
Long Beach Co: Los Angeles CA 90822-5199
Landholding Agency: Navy
Property Number. 779320010
Status: Excess
Base closure Number of Units: I
Comment: 2240 sq. ft., 1-story, metal, most

recent use - gas station, presence of
asbestos, possible seismical upgrade
needed, scheduled to be vacated 4/1/94.

Bldg. 50, Annex Area
Naval Postgraduate School
Monterey Co: Monterey CA 93943-
Landholding Agency: Navy
Property Number 779320022
Status: Underutilized
Comment: 252 sq. ft., I story wood frame,

needs rehab, secured area wlblternate
access, 5% in airport runway, most recent
use- storage.

Bldg. 25, Annex Area
Naval Postgraduate School
Monterey Co: Monterey CA 93943-
Landholding Agency: Navy
Property Number: 779320023
Status: Unutilized
Comment: 1512 sq. ft., 1-story wood frame,

most recent use - child care center, secured
area w/alternate access

Hawaii
Bldg. S87, Radio Trans. Fac.
Lualualei, Naval Station, Eastern Pacific

Wahiawa Co: Honolulu HI 96786-3050
Landholding Agency: Navy
Property Number. 779240011
Status: Unutilized
Comment: 7566 sq. ft., 1-story, needs rehab.

most recent use - storage, off-site use only

Bldg. 466, Radio Trans. Fac.
Lualualei, Naval Station, Eastern Pacific
Wahiawa Co: Honolulu HI 96786-3050
Landholding Agency: Navy
Property Number:. 779240012
Status: Unutilized
Comment: 100 sq. ft., 1-story, needs rehab,

most recent use - gas station, off-site use
only

Bldg. 5, Radio Trans. Facility
Naval Computer & Telecommunications Area
Wahiawa Co: Honolulu HI 96786-3050
Landholding Agency: Navy
Property Number: 779310001
Status: Unutilized
Comment: 12046 sq. ft., one story, needs

rehab, access restrictions, most recent use
- offices, off-site use only.

Bldg. 31, Radio Trans Facility
Naval Computer & Telecommunications Area
Wahiawa Co: Honolulu HI 96786-3050
Landholding Agency: Navy
Property Number: 779310002
Status: Unutilized
Comment: 640 sq. ft., I story, access

restrictions, need repairs, most recent use
- storage, off-site use only.

Bldg. T33 Radio Trans Facility
Naval Computer & Telecommunications Area
Wahiawa Co: Honolulu HI 96786-3050
Landholding Agency: Navy
Property Number: 779310003
Status: Unutilized
Comment: 1536 sq. ft., 1 story, access

restrictions, needs rehab, most recent use
- storage, off-site use only.

Bldg. 64, Radio Trans Facility
Naval Computer & Telecommunications Area
Wahiawa Co: Honolulu HI 96786-3050
Landholding Agency: Navy
Property Number: 779310004
Status: Unutilized
Comment: 3612 sq. ft., I story, access

restrictions, needs rehab, most recent use
- storage, off-site use only.

Bldg. 429 Radio Trans Facility
Naval Computer & Telecommunications Area
Wahiawa Co: Honolulu HI 96786-3050
Landholding Agency: Navy g"
Property Number:. 779310006
Status: Unutilized
Comment: 13950 sq. ft., 3 story, access

restrictions, needs rehab, most recent use
- barracks, off-site use-only.

Bldg. 430 Radio Trans Facility
Naval Computer & Telecommunications Area
Wahiawa Co: Honolulu HI 96786-3050
Landholding Agency: Navy
Property Number: 779310007
Status: Unutilized
Comment: 2680 sq. ft., 1 story, access

restrictions, needs rehab, most recent use
- dining facility, off-site use only.

Maine

Naval Air Station
Transmitter Site
Old Bath Road
Brunswick Co: Cumberland ME 04053-

Landholding Agency: Navy
Property Number: 779010110
Status: Underutilized
Comment: 7,270 sq ft., I story bldg, most

recent use-storage, structural deficiencies.
Bldg. 332, Naval Air Station
Topsham Annex
Brunswick Co: Sagadahoc ME
Landholding Agency: Navy
Property Number: 779240013
Status: Excess
Comment: 1248 sq. ft., 1-story, most recent

use -office building, off-site use only
Bldg. 333, Naval Air Station
Topsham Annex
Brunswick Co: Sagadahoc ME
Landholding Agency: Navy
Property Number: 779240014
Status: Excess
Comment: 12672 sq. ft., 2-story, most recent

use - office building, off-site use only
Rhode Island
Parcel 2 (51 bldgs.)
Naval Construction Battalion Center
Davisville Co: Kent RI 02854-1161
Landholding Agency: Navy
,Property Number: 779310030
Status: Excess
Base closure Number of Units: 51
Comment: 1-4 story, presence of asbestos, on

90 acres, portion u/ superfund cleanup
site, incs. theater, admin, barracks, storage,
chapel, warehouses, scheduled to be
vacated 9/94.

Parcel 5 (1 bldg.)
Naval Construction Battalion Center
Davisville Co: Kent RI 02854-1161
Landholding Agency: Navy
Property Number: 779310032
Status: Excess
Base closure Number of Units: 1
Comment: 1 story, telephone exchange bldg.,

fair condition, presence of asbestos,
scheduled to be vacated 9/94.

Texas

208 Off-base Capehart Housing
Naval Air Station. Chase Field
Beeville Co: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210001
Status: Excess
Base closure Number of Units: 208
Comment: 1320 sq. ft., I story brick/wood

frame, 2 bedrooms/1 bath, needs routine
maintenance, scheduled to be vacated 10.
93.

54 Off-base Family Housing
Naval Air Station, Chase Field
Beeville CO: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210002
Status: Excess
Base closure Number of Units: 54
Comment: 1,000 to 2,000 sq. ft., 1 and 2

bedroom units, I and 2 story, brick/wood
frame, routine maintenance required,
scheduled to be vacated 10/93.

19 On-base Cepehart Housing
Naval Air Station, Chase Field
Beeville Co: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210003
Status: Excess
Base closure Number of Units: t9
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Comment: 1320 sq. ft., 1 story brick/wood
frame, 1 and 2 bedrooms, needs routine
maintenance, scheduled to be vacated 10/
93.

3 Recreational Facilities
Naval Air Station, Chase Field
Beeville Co: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210004
Status: Excess
Base closure Number of Units: 3
Comment: 2100 to 13900 sq. ft., 1 story,

concrete masonry frame, needs routine
maintenance, includes theatre, bowling,
racquetball, scheduled to be vacated 10/93.

4 Dining Facilities
Naval Air Station, Chase Field
Beeville Co: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210005
Status: Excess
Base closure Number of Units: 4
Comment: 6000 to 21900 sq. ft., 1 story,

concrete masonry frame, needs routine
maintenance, scheduled to be vacated 10/
93.

5 Bachelor Quarters
Naval Air Station, Chase Field
Beeville C: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210006
Status: Excess
Base closure Number of Units: 5
Comment: 16800 to 62200 sq. ft., 3 story,

metal/brick frame, needs routine
maintenance, scheduled to be vacated 10/
93.

9 Administration Buildings
Naval Air Station, Chase Field
Beeville Co: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210007
Status: Excess
Base closure Number of Units: 9
Comment: 1300 to 29500 sq. ft., 1 and 2 story,

concrete masonry frame, needs routine
maintenance, scheduled to be vacated 10/
93.

Hospital (clinic)
Naval Air Station, Chase Field
Beeville Co: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210008
Status: Excess
Base closure Number of Units: 1
Comment: 31000 sq. ft., 1 story, brick/

concrete masonry frame, needs routine
maintenance, scheduled to be vacated 10/
93.

4 Miscellaneous Facilities
Naval Air Station, Chase Field
Beeville Co: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210009
Status: Excess
Base closure Number of Units: 4
Comment: 900 to 55600 sq. ft., 2 story,

concrete masonry frame, needs routine
maintenance, scheduled to be vacated 10/
93.

4 Warehouses
Naval Air Station, Chase Field
Beeville Co: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210010

Status: Excess
Base closure Number of Units: 4
Comment: 800 to 40300 sq. ft., 1 story,

concrete masonry frame, needs routine
maintenance, used for storage, scheduled
to be vacated 10/93.

16 Industrial Facilities
Naval Air Station, Chase Field
Beeville Co: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210011
Status: Excess
Base closure Number of Units: 16
Comment: 200 to 10900 sq. ft., 1 story, metal/

concrete masonry frame, needs .routine
maintenance, scheduled to be vacated 10/
93.

3 Fire/Security Facilities
Naval Air Station, Chase Field
Beeville Co: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210012
Status: Excess
Base closure Number of Units: 3
Comment: 5533 sq. ft., 1 story, wood/

concrete masonry frame, needs routine
maintenance, scheduled to be vacated 10/
93.

5 Air Traffic Control Facs.
Naval Air Station, Chase Field
Beeville C: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210013
Status: Excess
Base closure Number of Units: 5
Comment: 3200 sq. ft., I story, concrete

masonry frame, needs routine
maintenance, scheduled to be vacated 10/
93.

3 Aircraft Related Facilities
Naval Air Station, Chase Field
Beeville Co: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210014
Status: Excess
Base closure Number of Units: 3
Comment: 42000 to 89300 sq. ft., 2 story,

concrete masonry/metal frame, needs
routine maintenance, used for storage/
aircraft maintenance, scheduled to be
vacated 10/93.

Land (by State)

California

NAVAIR Manor
Naval Air Station, Off-site component
Moffett Field
Sunnyvale Co: Santa Clara CA 94035-
Landholding Agency: Navy
Property Number: 779240020
Status: Excess
Base closure Number of Units: 1
Comment: 7.19 acres, improved w/paved

streets and sidewalks.

Georgia
Naval Submarine Base
Grid R-2 to R-3 to V-4 to V-1
Kings Bay C: Camden GA 31547-
Landholding Agency: Navy
Property Number: 779010229
Status: Underutilized
Comment: 111.57 acres; areas may be

environmentally protected; secured area
with alternate access.

Oklahoma
Parcel No. 18
Fort Gibson Lake
Section 12
Wagoner Co. Co: Wagoner OK
Landholding Agency: Navy
Property Number: 219013808
Status: Surplus
Comment: 8.77 acres; subject to grazing lease

most recent use - recreation.
GSA Number: 7-D-OK-0442E-0004
Texas
Peary Point #2
Naval Air Station
Corpus Christi Co: Nueces TX 78419-5000
Landholding Agency: Navy
Property Number: 779030001
Status: Excess
Comment: 43.48 acres; 60% of land under

lease until 8/93.
GSA Number: 7-N-TX-402-V

Suitable/Unavailable Properties

Buildings (by State)
Maine
Bldg. 376, Naval Air Station
Topsham Annex
Topsham Co: Sagadahoc ME
Landholding Agency: Navy
Property Number: 779320011
Status: Unutilized
Comment: 4530 sq. ft., 2-story. most recent

use - quarters, needs rehab
Ohio
Naval & Marine Corps Res. Cntr
315 East LaClede Avenue
Youngstown OH
Landholding Agency: Navy
Property Number: 779320012
Status: Unutilized
Comment: 3067 sq. ft. 2 story, possible

asbestos.
Pennsylvania
Bldg. 1, Former Naval Hospital
1701 Pattison Avenue
Philadelphia PA 19145-5199
Landholding Agency: Navy
Property Number: 779310008
Status: Excess
Base closure Number of Units: 1
Comment: approx 300,000 sq. ft., 15 story,

concrete/brick frame, pres of asbestos,
needs rehab, 36.6 acres of improved land
incs. tennis court, parking & roads, sched
to be vacated 3/94.

3 Enlisted Quarters
Former Naval Hospital
1701 Pattison Avenue
Philadelphia PA 19145-5199
Landholding Agency: Navy
Property Number: 779310009
Status: Excess
Base closure Number of Units: 3
Comment: 6464-8418 sq. ft., 2/3 story,

concrete/brick frame, presence of asbestos
needs rehab, scheduled to be vacated 3/94
elig. for nomination to Natl Register of
Historic Places.

5 Officer's Quarters
Former Naval Hospitai
1701 Pattison Avenue
Philadelphia PA 19145-5199
Landholding Agency: Navy

I
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Property Number: 779310010
Status: Excess
Base closure Number of Units: 5
Comment: 1888-11582 sq. ft., 2 story,

concrete/brick frame, presence of asbestos,
needs rehab, scheduled to be vacated 3/94,
elig. for nomination to Nati Register of
Historic Places.

16 Administrative Bldgs.
Former Naval Hospital
1701 Pattison Avenue
Philadelphia PA 19145-5199
Landholding Agency: Navy
Pioperty Number: 779310011
Status: Excess
Base closure Number of Units: 16
Comment: 6000-25250 sq. ft., 1/2 story,

concrete/brick frame, needs rehab, pres. of
asbestos, sched to be vacated 3/94, inca.
offices/rhapel/classrooms, elig for Nat Reg
of Hist Places.

9 Support Bldgs.
Former Naval Hospital
1701 Pattison Avenue
Philadelphia PA 19145-5199
Landholding Agency: Navy
Property Number: 779310012
Status: Excess
Base closure Number of Units: 9
Comment: 150-6528 sq. ft., 1 story, concrete/

brick frame, needs rehab, pres. of asbestos,
sched to be vacated 3194, incs. storage
bldgs/garages/sheds, elig for Nail Reg of
Hist Place

6 Sentry Shelters
Former Naval Hospital
1701 Pattison Avenue
Philadelphia PA 19145-5199
Landholding Agency: Navy
Property Number: 779310013
Stuts: Excess
Base closure Number of Units: 6
Comment: 28-896 sq. ft., I story, concrete/

brick frame, needs a roof, pres. of asbestos,
sched to be vacated 3/94, incs. sentry
house/shelters, elig for Natd Reg of Historic
Places.

4 Support Bldgs.
Former Naval Hospital
1701 Pattison Avenue
Philadelphia PA 19145-5199
Landholding Agency: Navy
Property Number: 779310014
Status: Excess
Base closure Number of Units: 4
Comment: 5162-14756 sq. ft., 1 story,

concrete/brick frame, presence of asbestos,
roof needs replacement, sched to be
vacated 3/94, incs. maint. shop, bowling
alley, phys. therapy bldg.

3 Secured Bldgs.
Former Naval Hospital
1701 Pattison Avenue
Philadelphia PA 19145-5199
Landholding Agency: Navy
Property Number: 779310015
Status: Excess
Base closure Number of Units: 3
Comment: 8637-15566 sq. ft., 1 story,

concrete/brick frame, presence of asbestos,
needs major rehab, scheduled to be vacated
3/94. most recent use - storage.

6 Utility Structures
Former Naval Hospital
1701 Pattison Avenue

Philadelphia PA 19145-5199
Landholding Agency: Navy
Property Number- 779310016
Status: Excess
Base closure Number of Units: 6
Comment: 196-6172 sq. ftL, 1 story, concrete/

brick frame, presence of asbestos, needs
rehab, scheduled to be vacated 3/94, inca.
sewage/water pump houses, elec
substations, heat plant

Staff Lounge
Former Naval Hospital
1701 Pattison Avenue
Philadelphia PA 19145-5199
Landholding Agency: Navy
Property Number: 779310017
Status: Exceas
Base closure Number of Units: 1
Comment: 4154 sq. ft., 1 story, concrcte/brick

frame, presence of a., bestos, scheduled to
be vacated 3/94.

Bldg. 8, Warehouse
Former Naval Hospital
1701 Pattison Avenue
Philadelphia PA 19145-5199
Landholding Agency: Navy
Property Number: 779310018
Status: Excess
Base closure Number of Units: 1
Comment: 105b8 sq. ft., 3 story, counc-te/

brick frame, ruof needs replacement,
preseace of asbestos, scheduled to be
vacated 3/94.

Rhode Island

Parccl 1 (7 bIrF,)
Naval Cov.vruition B'ttalion tenter
Davisville Co: Kent RI 02854-1161
Landholding APgmnc y. Navy
Propeity Number: 779310029
Status: Excess
Base closure Number of Units: 7
Comment: 1 story, presence of asbestos, on

52 6cres, portion u/super- fund cleanup
site, includes gen. warehouses, gate house,
ndmin bldg, scheduled to be vacated 9/94.

Parcel 4 (92 bldgs.)
Naval Construction Battalion Center
Davisville Co: Kent RI 02854-1161
Landholding Agency: Navy
Property Number: 779310031
Status: Excess
Base closure Number of Units: 92
Comment: 1 story, presence of asbestos,

portion u/superfund cleanup site, on 216
acres, includes warehouses, admin, auto
shops, heat plants, storage, scheduled to be
vacated 9194.

Parcel 6 (7 bldgs.)
Naval Construction Battalion Center
Davisville Co: Kent RI 02854-1161
Landholding Agency: Navy
Property Number. 779310033
Status: Excess
Base closure Number of Units: 7
Comment: 1 story, presence of asbestos, on

4.7 acres, includes gen. warehouses, heat
plant, administration, storage, scheduled to
be vacated 9/94.

Parcels 7, 9, 10 (26 bldgs.)
Naval Construction Battalion.Center
Davisville Co: Kent RI 02854-1161
Landholding Agency: Navy
Property Number: 779310034
Status: Excess

Base closure Number of Units: 26
Comment: 1-2 story, presence of asbestos, on

360 acres, portion u/ superfund cleanup
site, includes storage, auto shop, applied
instruc. bldgs, rec. pavillion, scheduled to
be vacated 9/94

Parcel 8 (23 bldgs.)
Naval Construction Battalion Center
Davisville Co: Kent RI 02854-1161
Landholding Agency: Navy
Property Number: 779310033
Status: Excess
Base closure Number of Units: 23
Comment: 1-2 story, includes 9 family

residences, detached garages, waechouses,
presence of asbestos, fair canditon, on 87
acres, scheduled to be vacated 9/)4.

Texas
67 Bldgs.
Laguna Housing Ar,.a
NAS Corpus Christi
Corpus Christi Co: Nuecas TX 78419-
Landholding Agency: Navy
Property N.,mber: 7790:ClfGI-779v10227
Status: Uindcjutfiized
Comment: 1576 to 3532 sq. ft.; I sti ry

residences.
Virginia
Naval Medical Clinic
6500 Hampton Blvd.
Norfolk Co: Norfolk VA 235ca-
Landholding Agency: Navy

'Property Number: 779010109
Status: Uutilized
Comment: 3665 sq ft., 1 stoty, possible

asbestos, most recent use, laundry.
Washington
Naval Station Puget Sound
7500 Sand Point Way, NE
Seattle Co: Y 'Ing WA 98115-
Landholding Agency: Navy
Property Number: 779120002
Status: Excess
Base closure Number of Units: a
Comment: 144 sq. ft. ammunition bunker,

most recent use-storage, secured area with
alternate access, scheduled to be vacated 9/
95.

Bldgs. 330-332
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310050-779310052
Status: Excess
Base closure Number of Units: 3
Comment: 6233 sq. ft., 2 story, most recent

use - single family residence, scheduled to
be vacated 9/95.

Bldg. 333
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310053
Status: Excess
Base closure Number of Units: I
Comment: 1990 sq. ft., 1 story, most recent

use - single family residence, presence of
asbestos in crawl space, scheduled to be
vacated 9/95.

Bldg. 334
Naval Station Puget Sound
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7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310054
Status: Excess
Base closure Number of Units: 1
Comment 2113 sq. ft, I story, most recent

use - single family residence, presence of
asbestos in crawl space, scheduled to be
vacated 9/95.

Bldg. 9
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310055
Status: Excess
Base closure Number of Units: 1
Comment: 223516 sq. ft., 2 story, most recent

use - barracks, need repairs, presence of
asbestos, scheduled to be vacated 9/95.

Bldg. 224
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310056
Status: Excess
Base closure Number of Units: 1
Comment: 38264 sq. ft., 2 story, most recent

use - bachelor's quarters/administration.
need repairs, possible asbestos, scheduled
to be vacated 9/95.

Bldg. 11
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number. 779310057
Status: Excess
Base closure Number of Units: 1
Comment: 59206 sq. ft., 2 story, most.recent

use - administration/ shops/storage, need
repairs, possible soil/ground water
contamination, asbestos, scheduled to be
vacated 9/95.

Bldg. 30
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310058
Status: Excess
Base closure Number of Units: 1
Comment: 80068 sq. ft.. 3 story, most recent

use - administration! indoor play courts/
photo lab, need repairs, asbestos.
scheduled to be vacated 9/95.

Bldg. 67
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle C(o King WA 98115-
Landholding Agency: Navy
Property Number: 779310059
Status: Excess
Base closure Number of Units: 1
Comment: 33720 sq. ft., 3 story, most recent

use - administration/ vehicle maintenance/
storage, need repairs, near above ground
diesel storage tank, scheduled to be
vacated 9/95.

Bldg. 192
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-

Landholding Agency: Navy
Property Number: 779310060
Status: Excess
Base closure Number of Units: A
Comment: 6078 sq. ft., 2 story, most recent

use -administration, need repairs,
Sresence of asbestos in attic, scheduled to
vacated 9195.

Bldg. 222
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310061
Status: Excess
Base closure Number of Units: 1
Comment: 15000 sq. ft., 2 story, most recent

use - administration, needs rehab,
scheduled to be vacated 9/95.

Bldg. 223
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310062
Status: Excess
Base closure Number of Units: I
Comment: 9080 sq. ft., 1 story. most recent

use - administration, scheduled to be
vacated 9195.

Bldg. 25
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310063
Status: Excess
Base closure Number of Units: I
Comment: 27892 sq. ft., 3 story, most recent

use - administration/ communication
center, need repairs, asbestos scheduled to
be vacated 9/95.

Bldg. 195
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310064
Status: Excess
Base closure Number of Units: 1
Comment: 819 sq. ft., 1 story, most recent use

- travel agency, scheduled to be vacated 9/
95.

Bldg. 138
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310065
Status: Excess
Base closure Number of Units: I
Comment: 12808 sq. ft., 2 story, most recent

use - administration/ police station, need
repairs, presence of asbestos, scheduled to
be vacated 9/95.

Bldg. 41
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310066
Status: Excess
Base closure Number of Units: I
Comment, 2030 sq. fL, 1 story, most recent

use -police station, need repairs, presence
of asbestos, scheduled to be vacated 9/95.

Bldg. 18 .
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310067
Status: Excess
Base closure Number of Units. I
Comment: 7000 sq. ft., 2 story, most recent

use - fire station, need repairs, presence of
asbestos, scheduled to be vacated 9/95.

Bldg. 2
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310068
Status: Excess
Base closure Number of Units: 1
Comment: 144233 sq. ft., 2 story, most recent

use - reserve training bldg.. need repairs.
presence of asbestos, scheduled to be
vacated 9/95.

Bldg. 27
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310069
Status: Excess
Base closure Number of Units: I
Comment: 114617 sq. ft.. 4 story, most recent

use - reserve training bldg., need repairs,
presence of asbestos, scheduled to be
vacated 9/95.

Bldg. 38
Naval Station Puget Sound
.7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310070
Status: Excess
Base closure Numberof Units- 1
Comment: 58 sq. ft., 1 story, most recent use

-sentry house, limited utilities, scheduled
to be vacated 9/95.

Bldg. 401
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310071
Status: Excess
Base closure Number of Units: I
Comment: 60 sq. ft., I story, most recent use

-sentry house, limited utilities, scheduled
to be vacated 9/95.

Bldg. 6
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number. 779310072
Status: Excess
Base closure Number of Units: I
Comment: 10793 sq. ft., 2 story, most recent

use - bowling alley, need repairs. presence
of asbestos scheduled to be vacated 9/95.

Bldg. 15
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number 779310073
Status: Excess
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Base closure Number of Units: 1
Comment: 3268 sq. ft., 1 story, most recent

use - hobby shop--arts & crafts, roof needs
replacing, presence of asbestos, scheduled
to be vacated 9/95.

Bldg. 31
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310074
Status: Excess
Base closure Number of Units: I
Comment: 3141 sq. ft., 2 story, most recent

use - boat house w/4 boat slips, need
repairs, presence of asbestos, scheduled to
be vacated 9/95.

Bldg. 275
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310075
Status: Excess
Base closure Number of Units: 1
Comment: 288 sq. ft., 1 story, most recent use

- boat house (marina office), needs paint,
scheduled to be vacated 9/95.

Bldg. 47
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310076
Status: Excess
Base closure Number of Units: I
Comment: 50060 sq. ft., 2 story, most recent

use - recreation, need repairs, presence of
asbestos, scheduled to be vacated 9/95.

Bldg. 40
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310077
Status: Excess
Base closure Number of Units: .1
Comment: 924 sq. ft., I story, most recent use

- storage, no utilities, need repairs,
scheduled to be vacated 9/95.

Bldg. 115
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310078
Status: Excess
Base closure Number of Units: 1
Comment: 1500 sq. ft., 1 story, most recent

use - storage, needs rehab, presence of
asbestos, scheduled to be vacated 9/95.

Bldg. 299
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310079
Status: Excess
Base closure Number of Units: I
Comment: 1120 sq. ft., 1 story, most recent

use - storage, need repairs, scheduled to be
vacated 9/95.

Bldg. 29
Naval Station Puget Sound
7500 Sand Point Way NE

Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310080
Status: Excess
Base closure Number of Units: 1
Comment: 33745 sq. ft., 3 story, most recent

use - medical/dental clinic, need repairs,
scheduled to be vacated 9/95, presence of
asbestos.

Bldg. 5
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310081
Status: Excess
Base closure Number of Units: 1
Comment: 417467 sq. ft., 4 story, most recent

use - warehouse, need repairs, presence of
asbestos, scheduled to be vacated 9/95.

Bldg. 12
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310082
Status: Excess
Base closure Number of Units: 1
Comment: 5653 sq. ft., I story, most recent

use - boiler plant, need exterior repairs,
presence of asbestos, scheduled to be
vacated 9/95.

Bldg. 406
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 7.79310084
Status: Excess
Base closure Number of Units: 1
Comment: 29270 sq. ft., 1 story, most recent

use - confinement facility, scheduled to be
vacated 9/95.

Bldg. 26
Naval Station Puget Sound
7500 Sand Point Way NE
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310085
Status: Excess
Base closure Number of Units: 1
Comment: 17282 sq. ft., 3 story, most recent

use - officer's quarters, scheduled to be
vacated.9/95.

Bldg. 26A
Naval Station Puget Sound
Seattle Co: King WA 98115-
Landholding Agency: Navy
Property Number: 779310087
Status: Excess
Base closure Number of Units: I
Comment: 16082 sq. ft., 3 story, most recent

use - storage, possible asbestos, scheduled
to be vacated 9/95.

West Virginia

Naval & Marine Corps Res. Ctr.
N. 13th St & Ohio River
Wheeling Co: Ohio WV 26003-
Landholding Agency: Navy
Property Number: 779010077
Status: Excess
Comment: 32000 sq. ft.; 1 floor; most recent

use - offices; 15% of total space occupied;
needs rehab; land leased from city - expires
September 1990.

Land (by State)
Florida

Naval Public Works Center
Naval Air Station
Pensacola Co: Escambia FL 32508-
Location: Southeast corner of Corey station -

*next to family housing.
Landholding Agency: Navy
Property Number: 779010157
Status: Unutilized
Comment: 22 acres
Georgia
Naval Submarine Base
Grid AA-1 to AA-4 to EE-7 to FF-2
Kings Bay Co: Camden GA 31547-
Landholding Agency: Navy
Property Number: 779010255
Status: Underutilized
Comment: 495 acres; 86 acre portion located

in floodway; secured area with alternate
access.

Pennsylvania
North East Plot (K13)
Former Naval Hospital
1701 Pattison Avenue
Philadelphia PA 19145-5199
Landholding Agency: Navy
Property Number: 779310019
Status: Excess
Base closure Number of Units: 1
Comment: 2 paved parking areas, paved

roads, (approx. 9.5 acres), scheduled to be
vacated 3/94.

North West Plot (1(12)
Former Naval Hospital
1701 Pattison Avenue
Philadelphia PA 19145-5199
Landholding Agency: Navy
Property Number: 779310020
Status: Excess
Base closure Number of Units: 1
Comment: 2 paved parking lots, paved roads,

(2.7 acres), scheduled to be vacated 3/94.
Texas
H.A.L.F. Goliad
Hwy. 59, 6 miles NE of Berclair
Berclair Co: Goliad TX 78107-
Landholding Agency: Navy
Property Number. 779320013
Status: Excess
Base closure Number of Units: 1
Comment: 1136.32 acres, most recent use -

auxiliary landing field, contains 8 bldgs.-
maintenance sheds, control tower, paint
locker, electrical distribution, etc.

Virginia
Naval Base
Norfolk Co: Norfolk VA 23508-
Location: Northeast corner of base, near

Willoughby housing area.
Landholding Agency: Navy
Property Number: 779010156
Status: Unutilized
Comment: 60 acres; most recent use -

sandpit; secured area with alternate access.

Suitable/to Be Excessed

Buildings (by State)
California
Bldg. 100
Naval Facilities Point Sur
CVB Detachment
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Monterey Co: Monterey CA 93940-
Landholding Agency: Navy
Property Number:. 779010259
Status: Unutilized
Comment: 2628 sq. ft.: I story permanent

bldg: possible asbestos; secure facility with
alternate access; use - office space.

Bldg. 102
Naval Facilities Point Sur
CVB Detachment
Monterey Co: Monterey CA 93940-
Landholding Agency: Navy
Property Number: 779010260
Status: Unutilized
Comment: 580 sq. ft.: 1 story permanent bldg;

possible asbestos; secure facility with
alternate access; most recent use - office.

Bldg. 103
Naval Facilities Point Sur
CVB Detachment
Monterey Co: Monterey CA 93940-
Landholding Agency: Navy
Property Number: 779010261
Status: Unutilized
Comment: 3675 sq. ft.; 1 story permanent

bldg: possible asbestos: secure facility with
alternate access: most recent use - dinning
hall.

Bldg. 109
Naval Facilities Point Sur
CVB Detachment
Monterey Co: Monterey CA 93940-
Landholding Agency: Navy
Property Number: 779010262
Status: Unutilized
Comment: 1045 sq. ft.: 2 story permanent

bldg; possible asbestos, secure facility with
alternate access; most recent use - barracks.

Bldg. 110
Naval Facilities Point Sur
CVB Detachment
Monterey Co: Monterey CA 93940-
Landholding Agency: Navy
Property Number: 779010263
Status: Unutilized
Comment: 4439 sq. ft.; 1 story permanent

bldg; possible asbestos; secure facility with
alternate access; most recent use - shop.

Bldg. 113
Naval Facilities Point Sur
CVB Detachment
Monterey Co: Monterey CA 93940-
Landholding Agency: Navy
-Property Number: 779010264
Status: Unutilized
Comment: 100 sq. ft.; 1 story permanent bldg;

secured facilities with alternate access;
most recent use - storage.

Bldg. 138
Naval Facilities Point Sur
CVB Detachment
Monterey Co: Monterey CA 93940-
Landholding Agency: NAvy
Property Number: 779010265
Status: Unutilized
Comment: 110 sq. ft.; 1 story permanent bldg;

possible asbestos; secure facility with
alternate access; most recent use -' filling
station.

Bldg. 144
Naval Facilities Point Sur
CVB Detachment
Monterey Co: Monterey CA 93940-
Landholding Agency: Navy
Property Number: 779010266

Status: Unutilized
Comment: 4320 sq. ft.: I story semi-

permanent bldg; possible asbestos secure
facility. with alternate access: most recent
use - bowling alley.

Bldg. 145
Naval Facilities Point Sur
CVB Detachment
Monterey Co: Monterey CA 93940-
Landholding Agency: Navy
Property Number: 779010267
Status: Unutilized
Comment: 4000 sq. ft.: I story semi-

permanent bldg; possible asbestos secure
facility with alternate access; most recent
use - recreation building.

Land (by State)
Illinois
Libertyville Training Site
Libertyville Co: Lake IL 60048-
Landholding Agency: Navy
Property Number: 779010073
Status: Excess
Comment: 114 acres; possible radiation

hazard; existing FAA use license.

Michigan
Marine Corps Reserve Center
3109 Collingwood Parkway
Flint Ml 48502-
Landholding Agency: Navy
Property Number: 779240019
Status: Excess
Comment: 5 acres, previously had four bldgs

on it.

Unsuitable Properties

Buildings (by State)

Alaska

Sand Shed, Map Grid 45024
Naval Air Station
Adak Co: Adak AK 98791-
Landholding Agency: Navy
Eroperty Number: 779120004
Status: Unutilized
Reason: Secured Area
LORAN Station, Map Grid 09L1I
Naval Air Station
Adak Co: Adak AK 98791-
Landholding Agency: Navy
Property Number: 779120006
Status: Unutilized
Reason: Secured Area
8 Bldgs.
Naval Security Group Activity
Adak Co: Adak AK 98791-
Landholding Agency: Navy
Property Number: 779310021-779310028
Status: Unutilized
Reason: Secured Area

California

Bldgs. 105, 165
Naval FPS, CVB Detachment
Monterey Co: Monterey CA 93940-
Landholding Agency: Navy
Property Number: 779010159-779010160
Status: Unutilized
Reason: Within 2000 ft. of flammable or

explosive material
Bldg. 146
Naval Facilities Point Sur
CVB Detachment
Monterey Co: Monterey CA 93940-

Landholding Agency: Navy
Property Number: 779010268
Status: Unutilized
Reason: sewer treatment facility
Bldgs. 37, 85, 88. 107 Naval Hospital
Pool Road
Oakland Co: Alameda CA 94627-
Landholding Agency: Navy
Property Number: 779320014-779320017
Status: Excess
Reason: Secured Area. Extensive

Deterioration
Bldgs. 99, 99A, 115
Mare Island Naval Shipyard
Vallejo Co: Solano CA 94592-
Landholding Agency: Navy
Property Number: 779320018-779320020
Status: Unutilized
Reason: Secured Area
Bldgs. 335, 3904
Naval Air Station
Alameda Co: Alameda CA 94501-
Landholding Agency: Navy
Property Number: 779320021, 779330002
Status: Excess
Reason: Secured Area. Extensive

Deterioration
Bldg. A-194
Mare Island Naval Shipyard
Vallejo Co: Solano CA 94592-
Landholding Agency: Navy
Property Number: 779330004
Status: Unutilized
Reason: Detached latrine
Florida
East Martello Bunker #1
Naval Air Station
Key West Co: Monroe FL 33040-
Landholding Agency: Navy
Property Number: 7790101101
Status: Excess
Reason: Within airport runway clear zone
Georgia
Naval Submarine Base-Kings Bay
1011 USS Daniel Boone Avenue
Kings Bay Co: Camden GA 31547-
Landholding Agency: Navy
Property Number: 779010107
Status: Unutilized
Reason: Secured Area

Guam
Bldg. 96
U.S. Naval Ship Repair Facility
PSC 455 Co: Box 191, FPO AP GU 96540-

1400-
Landholding Agency: Navy
Property Number: 779240018
Status: Unutilized
Reason: Extensive deterioration

Hawaii
Bldg. 126, Naval Magazine
Waikele Branch
Lualualei Co: Oahu HI 96792-
Landholding Agency: Navy
Property Number: 779230012
Status: Unutilized
Reason: Secured Area, Within 2000 ft. of

flammable or explosive material. Extensive
Deterioration

Bldgs. Q75, 7 Naval Magazine
Lualualei Branch
Lualualei Co: Oahu HI 96792-
Landholding Agency: Navy
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Property Number: 779230013-779230014
Status: Unutilized
Reason: Secured Area, Extensive

Deterioration
Facilities 189,342, 343, S6194, S7124 Naval

Air Facil.
Midway Island
Pearl Harbor HI 96516-
Landholding Agency: Navy
Property Number: 779310045-779310049
Status: Unutilized
Reason: Secured Area Extensive deterioration
Facility 5985
Naval Station Pearl Harbor
Honolulu Co: Honolulu HI 96860-
Landholding Agency: Navy
Property Number: 779310086
Status: Excess
Reason: Extensive deterioration

Bldgs. 989, 990, 996, 1026, 1028, S959
Naval Submarine Base
Pearl Harbor Co: Honolulu HI 96860-6500
Landholding Agency: Navy
Property Number: 779320025-779320030
Status: Unutilized
Reason: Extensive deterioration
Bldg. 69
Pearl Harbor Naval Shipyard
Pearl Harbor Co: Honolulu HI 96860-5350
Landholding Agency: Navy
Property Number: 779330005
Status: Unutilized
Reason: Extensive deterioration
Bldgs. S1, S2, S3, S7
Lualualei Branch, Naval Magazine
Lualualei Co: Oahu HI 96792-
Landholding Agency: Navy
Property Number: 779330006-779330009
Status: Underutilized
Reason: Extensive deterioration

Illinois

10 Bldgs.
Naval Training Center
Great Lakes
Great Lakes Co: Lake IL 60088-
Landholding Agency. Navy
Property Number: 779010120-779010123,

779010126, 779110001, 779310039,
779310041-779310044

Status: Unutilized
Reason: Secured Area

Maine

Bldg. 293, Naval Air Station
Brunswick Co: Cumberland ME 04011-
Landholding Agency: Navy
Property Number: 779240015
Status: Excess
Reason: Secured Area

Pennsylvania

Bldg. 62
Philadelphia Naval Shipyard
Philadelphia Co: Philadelphia PA 19112-
Landholding Agency: Navy
Property Number: 779010112
Status: Unutilized
Reason: Within 2000 ft. of flammable or

explosive material, Secured Area

Rhode Island

Bldg. 32
Naval Underwater Systems Center
Gould Island Annex
Middletown Co: Newport RI 02840-

Landholding Agency: Navy
Property Number: 779010273
Status: Excess
Reason: Secured Area
Parcel 3, Oil Storage Tank
Naval Construction Battalion Center
Davisville Co: Kent RI 02854-1161
Landholding Agency: Navy
Property Number: 779310036
Status: Excess
Base closure Number of Units: 1
Reason: Oil Storage Tank
Parcel 4A
Naval Construction Battalion Center
Davisville Co: Kent RI 02854-1161
Landholding Agency: Navy
Property Number: 779310037
Status: Excess
Base closure Number of Units: 1
Reason: Electric Substation

Texas

2O Bldgs.
Laguna Shores Housing Area
Corpus Christi Co: Nueces TX 78419-
Landholding Agency: Navy
Property Number: 779010279-779010298
Status: Underutilized
Reason: Floodway
Bldg. 2137, Aircraft Hangar
Naval Air Station, Chase Field
Beeville Co: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210015
Status: Excess
Base closure Number of Units: 1
Reason: Within 2000 ft. of flammable or

explosive material
Bldg. 1032. Warehouse
Naval Air Station, Chase Field
Beeville Co: Bee TX 78103-
Landholding Agency: Navy
Property Number: 779210016
Status: Excess
Base closure Number of Units: 1
Reason: Structural deterioration

Washington

Bldg. 57
Naval Supply Center Puget Sound
Manchester Co: Kitsap WA 98353-
Landholding Agency: Navy
Property Number: 779010091
Status: Unutilized
Reason: Within 2000 ft. of flammable or

explosive material, Secured Area

Bldg. 47 (Report 1)
Naval Supply Center, Puget Sound
Manchester Co: Kitsap WA 98353-
Landholding Agency: Navy
Property Number: 779010230
Status: Unutilized
Reason: Secured Area

Land (by State)

California

Salton Sea Test Range
ElCentro Co: Imperial CA 93555-
Landholding Agency: Navy
Property Number: 779010068
Status: Excess
Reason: Secured Area
Land-Marine Corps Base
Camp Pendleton
Camp Pendleton Co: San Diego CA 92055-

Landholding Agency: Navy
Property Number: 779330003
Status: Underutilized
Reason: Secured Area

Florida

Boca Chica Field
Naval Air Station
Key West Co: Monroe FL 23040-
Landholding Agency: Navy
Property Number: 779010097
Status: Unutilized
Reason: Floodway

East Martello Battery #2
Naval Air Station

'Key West Co: Monroe FL 33040-
Landholding Agency: Navy
Property Number: 779010275
Status: Excess
Reason: Within airport runway clear zone

Georgia

Naval Submarine Base
Grid G-5 to G-10 to Q-6 to P-2
Kings Bay Co: Camden GA 31547-
Landholding Agency: Navy
Property Number: 779010228
Status: Underutilized
Reason: Secured Area

Maryland

5,635 sq. ft. of Land
Solomon's Annex
Solomon's MD
Landholding Agency: Navy
Property Number: 779230001
Status: Excess
Reason: Drainage Ditch

Puerto Rico

Destino Tract
Eastern Maneuver Area
Vieques PR 00765-
Landholding Agency: Navy
Property Number: 779240016
Status: Excess
Reason: Inaccessible

Punta Figueras - Naval Station
.Ceiba PR 00735-
Landholding Agency: Navy
Property Number: 779240017
Status: Excess
Reason: Floodway

Washington

Land (Report 2), 234 acres
Naval Supply Center, Puget Sound
Manchester Co: Kitsap WA 98353-
Landholding Agency: Navy
Property Number: 779010231
Status: Unutilized
Reason: Secured Area

[FR Doc.93-23901 Filed 9-30-93; 8:45 a.m.]
BWling Code 4210-29-F
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DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[NV-930-4210-05; N-22427, N-22428]

Termination of Desert Land
Classifications and Opening Order;,
Nevada

September 21, 1993.
AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice.

SUMMARY: This notice terminates desert
land classifications N-22427 and N-
22428 in their entirety and provides for
opening the land to the operation of the
public land laws, including location
under the mining laws.
EFFECTIVE DATE: Termination of the
classifications and segregation is
effective October 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Mary Clark, Nevada State Office, Bureau
of Land Management, 850 Harvard Way,
Reno, NV 89520, (702) 785-6530.
SUPPLEMENTARY INFORMATION: The lands
affected by this action are described as
follows:

Mount Diablo Meridian, Nevada
T. 38 N., R. 62 E.,

Sec. 35, Parcels A-J, inclusive, NE'/ 4SW'/4
NWIANE /, S 2SW/ 4 NW1/4NE1/ 4 , SE1/
NW'/4NE'/, E/2NE1/4SE1/NW1/, S1/2
SW/NE/45SE1/NWI/ 4, S/2SEI/NW/A,
NW /SE ASW A, N/NE/SE1/SW1/4,
NW,/4NE1ASE'A, S1/2SEI/4, S/2SEI/4
SWI/A, EI/zNE ASE/, SWIANE/4SE/A;

Sec. 36, lots 3-7, inclusive, 7, 9, 15, 17 and
18.

The area described contains 607.88 acres in
Elko County, Nevada.

The classification was made pursuant
to the Desert Land Act of March 3, 1877,
as amended and supplemented (43
U.S.C. 321, et seq.). Entries were
allowed on June 4, 1985, and on that
date the lands became segregated from
all other forms of appropriation under
the public land laws, including location
under the mining laws. By decision
dated June 6, 1989, the entries were
canceled because of the entrypersons'
inability to construct the necessary
irrigation works and make final proofs
within the mandated timeframe.

Pursuant to section 7 of the Taylor
Grazing Act (48 Stat. 1272), desert land
classification N-22427 and N-22428 are
hereby terihinated in their entirety.

At 10 a.m. on October 1, 1993, the
lands will become open to the operation
of the public land laws generally,
subject to valid existing rights, the
provisions of existing withdrawals, and
the requirements of applicable law. All
valid applications received at or prior to

10 a.m. on October 1, 1993, shall be
considered as simultaneously filed at
that time. Those received thereafter
shall be considered in the order of
filing. At 10 a.m. on October 1, 1993, the
lands will be open to location under the
United States mining laws.
Appropriation of lands under the
general mining laws prior to the date
and time of restoration is unauthorized.
Any such attempted appropriation,
including attempted adverse possession
under 3D U.S.C. Sec. 38, shall vest no
rights against the United States. Acts
required to establish a location and to
initiate a right of possession are
governed by State law where not in
conflict with Federal law.

The Bureau of Land Management will
not intervene in disputes between rival
locators over possessory rights since
Congress has provided for such
determinations in local courts.
K. Lynn Bennett,
Associate State Director, Nevada.
[FR Doc. 93-24084 Filed 9-30-93; 8:45 aml
BILLNG CODE 4310-44C-M

[NV-930-03-4210-07]

Emergency Closure of Public Lands;
Washoe County, Nevada

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of Emergency Closure of
Public Lands; Washoe County, Nevada.

SUMMARY: Notice is hereby given that
certain public lands in the vicinity of
the Wedekind Mining District near
Sparks, Nevada are closed to the public.
This closure is necessary to provide for
public safety on land known to be
contaminated with TNT.
EFFECTIVE DATES: This closure goes into
effect on October 1, 1993 and will
remain in effect until the Carson City
District Manager determines the closure
is no longer needed.
FOR FURTHER INFORMATION CONTACT:
James M. Phillips, Lahontan Resource
Area Manager, Carson City District,
1535 Hot Springs Road, suite 300,
Carson City, Nevada 89706. Telephone
(702) 885-6000.
SUPPLEMENTARY INFORMATION: This
closure applies to all the public, on foot
or in vehicles. The public lands affected
by this closure are fenced and lie within
the area described as follows:

Mount Diablo Meridian
T. 20 N., R. 20 E.,

Sec. 28, SW'/4NE/4SWI/,SE/ 4 ,
SE'/NWI/SW/ 4SE'/,
NEIASWI/ASW1/SE,1/,
NW1ASE1ASW1SE1/4.

The authority for this closure is 43
CFR 8364.1. Any person who fails to
comply with this closure order is
subject to arrest and fine of up to
$1,000.00 and/or imprisonment not to
exceed 12 months.

A map of the closed area is posted-in
the Carson City District Office.

Dated this 22nd day of September, 1993.
James W. Elliott,
Carson City District Manager.
[FR Doc. 93-24083 Filed 9-30-93; 8:45 am)
BILLING COOE 4310-HC-M'

[CA-060-02-6101-8002; CA-27365]

Broadwell Basin Residuals Repository
for Specified Hazardous Waste Final
Environmental Impact Report/
Environmental Impact Statement

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of availability.

SUMMARY: Pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1969, as amended, a Final
Environmental Impact Statement has
been prepared for the proposed
Broadwell Basin Residuals Repository
for Specified Hazardous Waste in the
California Desert Conservation Area,
San Bernardino County, California, The
proposed action is located at Broadwell
Dry Lake, approximately 60 miles east
of Barstow and approximately 8 miles
north of Interstate 40 and Ludlow,
California. This document has been
prepared by the Bureau of Land
Management (BLM) and the County of
San Bernardino as a joint Environmental
Impact Report/Environmental Impact
Statement (EIR/EIS) to meet the
requirements of the National
Environmental Policy Act and the
California Environmental Quality Act.

Reading copies are available at: BLM,
Barstow Resource Area, 150 Coolwater
Lane, Barstow; BLM, California Desert
District, 6221 Box Springs Blvd,
Riverside; San Bernardino County
Government Center, 385 N. Arrowhead
Avenue, Third Floor, San Bernardino;
San Bernardino County Building, 15505
Civic Drive, Victorville; Newberry
Springs: and libraries in Victorville,
Barstow, and San Bernardino.
DATES: Written comments on the Final
EIR/EIS must be postmarked no later
than November 1, 1993.
ADDRESSES: Written comments should
be, addressed to County of San
Bernardino, Planning Department, 385
N. Arrowhead Avenue, Third Floor, San
Bernardino, CA 92415-0182, Attn: Mr.
Randy Scott.
FOR FURTHER INFORMATION CONTACT:
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Edy Seehafer, BLM Project Manager, 150
Coolwater Lane, Barstow, CA 92311;
telephone (619) 256-3591.
SUPPLEMENTARY INFORMATION: The Final
EIR/ElS responds to comments on the
Draft EIR/EIS concerning the probable
environmental impacts that would
result from the proposed construction
and operation of a specified hazardous
waste disposal and treatment facility.
The proposed action consists of an
aboveground disposal area located on
private lands witha capacity of
approximately 16 million tons, an 8.5
mile 60-foot wide right-of-way for an
access reed located on public and
private lands, and the mining of 10.4
million tons of coarse borrow material
on a 363 acre public lands site and 5.5
million tons of clay material on a 227
acre public lands site.

The Final EIR/EIS consists of two
volumes; Volume I provides responses
to the comments received on the Draft
EIR/EIS and the mitigation and
monitoring program for the proposed
project, while Volume 11 includes
additional technical information on the
project. The Final EIR/EIS is an
extension of the Draft EIR/EIS that was
distributed for public review and
comment in July, 1992. The Final
document plus the Draft document and
associated appendices and attachments
constitute the complete EIR/EIS for the
project.

Major issues identified in the scoping
process and/or comments on the Draft
EIR/EIS include: geology and the
dessication features of the lake bed;
soils; seismic issues; cultural and
paleontological resources; air quality;
hydrology issues including -,ater
supply, groundwater aquifer flow, and
water quality; noise; biological
resources; changes in traffic flow; scenic
and visual resources; wilderness study
areas; and public health and safety.
Volume II of the Final EIR/ElS includes
specific studies and associated reports
to address the dessication features of the
dry lake and their potential impacts on
the project, and a human health and
ecological risk assessment for the
project.

Dated: September 22, 1993.
Karla KXI. Swanson,
Barstow Resource Area Manager.
[FR Doc. 93-24024 Filed 9-30-93; 8:45 am]
BILUNG COOE 4310-40-M

[AZ-050-03-4830-01; 1734]

Arizona: Yuma District Advisory
Council Meeting

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of meeting.

FOR FURTHER INFORMATION CONTACT:
Merv Boyd, Acting Associate District
Manager, Yuma District Office, 3150
Winsor Avenue, Yuma, Arizona 85365,
(602) 726-6300.

SUPPLEMENTARY INFORMATION: A meeting
of the Yuma District Advisory Council
will be held Friday, October 29, 1993,
10:30 a.m. to 1:30 p.m., at the Bureau of
Land Management, Yuma District
Office, Arizona. Agenda topics will
include:.

(1) Imperial Oasis,
(2) Long-Term Visitor Areas,
(3) Rangeland Reform 94,
(4) Re-Engineering for Quality,
(5) Parker Strip Recreation Area

Management Plan,
(6) Lake Havasu Fisheries

Improvement Program, and
(7) Fiscal Year 1994 Direction.
Members of the public are invited to

attend the meeting. Sum'mary minutes
of the meeting will be maintained in the
Yuma District Office and will be
available for public inspection and
reproduction during regular business
hours within 30 days following the
meeting.

This notice is published under the
authority of title 5, United States Code,
section 552b(e)(3).

Dated.: September 24, 1993.
Merv Boyd,
Acting District Manager.
[FR Doc. 93-24072 Filed 9-30-93; 8:45 aml
BILUN CODE 431042-

(MT-066-4333-01-21 IA]

Montana Off-Road Vehicle
Designation; Meeting

AGENCY: Bureau of Land Management,
Department of the Interior, Havre
Resource Area.
ACTION: Notice to limit off-road vehicle
use on public lands.

SUMMARY: The Bureau of Land
Management is hereby restricting all
motorized vehicle traffic to designated
county and BLM roads/trails on all
lands within the property commonly
known as the Richard E. Wood
Watchable Wildlife Area or Wood River
Ranch Sikes Act Management Area.
This property is further described as
follows:

Location: This property is located
south of US Highway 87, 0.4 mile south
of Loma, MT and 10.5 miles northeast
of Fort Benton, MT. It starts at the
confluence of the Marias and Missouri

Rivers, and extends upstream on the
Missouri River for 3.0 miles.

Legal Location:
T. 25 N., R. 9 E., P.M.M.

Section 13: SE'/4, S NE/4, E/SW'/4,
S1/2SE'/.NW'/, SW14SWV4.

Section 23: NV2NE1/, SE1ANWV4.
Section 24: NVN/2, SEJ4NW/4,

NE1/4SWV/4.
T. 25 N, R. 10 E., P.M.M.

Section: NWI4, SW/4 West of Missouri
River.

Section: NW/4 West of Missouri River,
SIA, NE/4, SE'4, EV2SWI/4.

Section: Slh, S 12NIA.
Section: W11SWI/4.
Section: WNE/4, NEt 4NWI/,

NW/ASE1, SIANW',/ NSW/4

All vehicle traffic is restricted to
designated county and BLM roads/trails.
This would not restrict vehicles from
parking within 50 feet of designated
roads on established grass or grain
stubble.

This closure is being implemented to
protect public resources and prevent the
spread of noxious weeds.

Persons exempted from such
restriction are all MT Fish, Wildlife and
Parks, and BLM personnel during the
performance of their duties on described
lands., Also exempted are cooperators in
the management of agricultural lands, at
such time as they are working on
described lands to prepare fields, plant,
control weeds, or harvest crops.

Copies of maps which show open
roads are posted at various locations in
Loma, on the property, and at BLM
offices in Havre, Ft. Benton and Great
Falls.

Any persons in violation of closures
of off-road traffic will be subject to all
applicable penalties, including fines not
to exceed $1,000 and/or one year
imprisonment.
DATES: These restrictions will remain in
effect until further notice.
FOR FURTHER INFORMATION CONTACT: Area
Manager, Havre Resource Area, West
2nd Street, Havre, MT (406) 265-5891.

Dated: September 22. 1993.
B. Gem Miller,
Acting District Manager.
[FR Doc. 93-24073 Filed 9-30-93; 8:45 aml
BILLING CODE 4310-0N-

WY-920-41-670, WYW99024]

Proposed Reinstatement of Terminated
Oil and Gas Lease

Pursuant to the provisions of 30
U.S.C. 188(d), and 43 CFR 3108.2-3(a)
and (b)(1), a petition for reinstatement of
oil and gas lease WYW99024 for lands
in Campbell County, Wyoming, was
timely filed and was accompanied by all
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the required rentals accruing from the
date of termination. The lessee has
agreed to the amend lease terms for
rentals and royalties at rates of $5,00 per
acre, or fraction thereof, per year and
162A percent, respectively.

The lessee has paid the required $500
administrative fee and $125 to
reimburse the Department for the cost of
this Federal Register notice. The lessee
has met all the requirements for
reinstatement of the lease as set out in
Section 31 (d) and (e) of the Mineral
Lands Leasing Act of 1920 (30 U.S.C.
188), and the Bureau of Land
Management is proposing to reinstate
lease WYW99024 effective April 1,
1993, subject to the original terms and
conditions of the lease and the
increased rental and royalty rates cited
above.
Mary Jo Rugwell,
Acting Supervisory Land Law Examiner.
1FR Doc. 93-24164 Filed 9-30-93; 8:45 am)
BILUNG CODE 4310-=-M

[OR-117-0332-05; 3-432]

Josephine County, OR; Intent to
Prepare an Environmental Impact
Statement

AGENCY: Medford District Office, Grants
Pass Resource Area; Bureau of Land
Management, DOI.
ACTION: Notice of intent to prepare an
environmental impact statement to
revise the Wild and Scenic Rogue
River's Hellgate Recreation Area
Management Plan, Josephine County,
Oregon.

SUMMARY: Notice is hereby given that
the United States Department of the
Interior (USDI), Bureau of Land
Management (BLM), Medford District
Office (MDO) will prepare an
environmental impact statement (EIS) to
revise the Wild and Scenic Rogue
River's Hellgate Recreation Area
Management Plan (RAMP). The EIS
may, in effect, amend or supplement the
existing Josephine Management
Framework Plan (MFP) or a future MDO
Resource Management Plan (RMP).

The need for action is based on BLM
visitor use reports that show major
increases in water-based visitor use
activities, on a recreation use study, and
on a scoping effort which identified
visitor use conflicts. A BLM funded
recreation use study was conducted by
Oregon State University's Department of
Forest Resources in 1992. The results
highlighted a concern that there is
evidence of on-river conflicts among
users, particularly between jet boaters or
motorized tour boats and floaters during

the summer months, and between jet
boaters and anglers in the fall fishing
season.

The need for the action is also based
upon a previous 20-month scoping
process conducted by BLM from May
1991 to December 1992. There were
2,701 written responses analyzed during
this previous scoping to revise the
Hellgate RAMP through the use of an
environmental assessment (EA) process.
The issues identified by the public
during EA scoping addressed several
areas of concern: possible impacts to
river resources from visitor use, health
and safety concerns, socioeconomic
benefits, motorized versus
nonmotorized boating, and the social
carrying capacity of the river. Social
carrying capacity relates to the question
of the increased visitor use altering or
degrading the recreational experience.
The jet boat or motorized tour boat
service was clearly identified as the
major point of controversy among users
of the Hellgate Recreation Area. The
common interests of all users and/or
visitor were the opportunity to view
scenery and wildlife, to be in a natural
setting, and to enjoy the river. The BLM
is concerned with protecting the
recreational resources and reducing
visitor use conflicts within the Hellgate
Recreation Area.

The purpose of the action is to ensure
recreational use levels are in alignment
with the purposes of the Wild and
Scenic Rivers Act of October 2, 1968,
hereinafter referred to a the "Act" (Pub.
L. 90-542).
DATES: Comments concerning the scope
and implementation of this proposal
must be received by November 30, 1993.
Informal meetings may be scheduled
before the comment period closes.
ADDRESSES: Submit written comments
and suggestions concerning this
proposal to Michael Walker, Planning
Team Leader, BLM Medford District
Office, 3040 Biddle Road, Medford,
Oregon 97504.
FOR FURTHER INFORMATION CONTACT:
Direct questions about the proposed
action and EIS to Michael Walker,
telephone (503) 770-2428, or Jim
Leffmann, telephone (503 770-2275.
SUPPLEMENTARY INFORMATION: The 27-
mile Hellgate Recreation Area of the
National Wild and Scenic Rogue River
(i.e., from its confluence with the
Applegate River to Grave Creek)
provides a broad range of land and
water-based recreation opportunities.
Recreational use of this segment of the
river is managed with a minimum of
regulations. Campgrounds several day-
use recreation sites, and boat launching
facilities are available. All commercial

recreation is regulated by permit.
Present commercial activities permitted
are motorized tour boats, guided floats,
and guided fishing trips. Private
recreation activities are presently
unregulated by the BLM. The river's
proximity to Medford and Grants Pass
Oregon, abundant nearby recreation
support services (e.g., raft rentals and
supplies, commercial guide services,
shuttles, motels, restaurants, etc.), and a
growing public interest in river
recreation have led to a tremendous
increase in visitor use.

The BLM, as the lead agency, requests
other Federal, State, local, and tribal
agencies to participate as a cooperating
agency on the RAMP/EIS, as
appropriate.

Public participation will be especially
important at several points during the
RAMP/EIS process, beginning, with the
EIS scoping process, but also including
the development of a range of
alternatives. Normally, in the EIS
scoping process which is the first step
toward forming a revised plan,
commenters should identify issues,
interests, and concerns regarding public
lands in the planning area. However, the
earlier EA scoping process which had
almost 3,000 letters form the public
helped identify eight (8) issues the BLM
is proposing to address. The order of the
following recommended planning issues
reflected the level of public and agency
interest.

1. How should motorized boating,
both commercial and private, be
managed (e.g., how much, what kind,
permitted season, mix between
commercial and private etc.)?

2. How should nonmotorized boating
be managed (e.g., how much, what kind,
permitted season, mix between
commercial and private, etc.)?

3. How should commercial services or
activities along the Hellgate section of
the Rogue River be managed (e.g., how
much, what kind, permitted season,
etc.)?

4. Should user fees be levied for
private use of the Hellgate section of the
Rogue River?

5. How should a quality fishing
experience be maintained or enhanced?

6. What types of recreational
opportunities should be provided?

7. How should visitor services be
provided?

8. What actions should BLM take in
river related law enforcement?

A "scoping" document, which
summarizes the public concerns during
the previous 20-month EA scoping
process, was completed within the MDO
and is available on request by writing
Mike Walker, River Planner, in
Medford, or by calling (503) 77--2428.

51377



7 8 Fd""eral R ister i Vol St1, No, 1 9f Friday,. October 1, -193 1 Notices

-The EAsuoping process to revisete
lgate RAMP and its identiflcation of

public uoncerns were the major
influences in the design of the Roga
River Studies Program. it is a
combination of the eight contracted
studies (ie. cultural resoures,
economic effects, erosion, fisheries
(expert panel on adult salmon
spawnivg), fisheries {juvenites}, Indian
history, safety, and visitor attitudes) and
BLM staff resour e or background
papers.

In considering solutions to the vactos
issues in the Jeligate Recreation Area,
a wide range of possibilities exasL Some
solutions to the identified issues could
create a more developed and highly
used environment. At the other end of
the spectrum, a less accessible river
could he restored with fewer visitors
accommodated. A general description of
a possible range of RAMPtEIS
alternatives follows:

Altemative A would stress -the
protection of the natural environment
with a.visitor use level consistent with
the time before the general controversy
over river management began. This
alternative would include permits and
fees Tor commercial and private
watercraft use at a visitor use level
much lower than today. There would be
no new recreatiaonal facilities developed.

Altenative B would be current
management with the level of visitor use
expected to occur in 1995, a higher level
of use than today. Permits and fees
would only be applicable for
commercial use. Market forces would
control the levelofcommercial use.
Private use would be unregulated. The
existing restrictions for the jet boat or
motorized tour boat service would
remain in effect.

The number and type of recreational
facilities would, in general, remain
consistent with the level of
development in 1.993.

Alternative C would stress the
enhancement of the angling and floating
experience. The alternative would be
designed around management actions
which would minimize the potential to
impact the fisheries resource, increase
fishing opportunities and the f1shiig
experience, and maximize the floating
opportunity and floating exp'erince.

Motorized boating would be
prohibited during the spring and fail
spawning lfshing seasoim. Total daily
motorized tour boat trips woud be
limited to the historical number lbr the
year 1985. Motorized boat traffic would
be prohibited downstream of Hellgate
Canyon to Grave Creek from October
throug May. The.iterim permit
stipulations for the motorized tour boat
service Vupuld remain in.effect Artghrs

and floaten would be waregui"ted.
Market forces would contvol the level of
commercial use. Visitor use for floaters
and anglers would equal altermative B as
adjusted for 2005.

The number and type o recreational
facilities would, in general, rmain
consistent with the Ievel of
development in 1993 except that several
new fishing access sites would be
developed.

Allernative D would be the maximumvisitor use which would occur with the
milnimhum of management necessary to
administer commercial use. For
example, there would be nc fees for
private use, almost no limits to visitor
use (i.e., private and commercial except
for motorized tiour boats), and except for
trips p r day, elimination of the interim
permit 'stiputeions for motorized tour
boats. There weuld be i restrictions :on
private motorized use. Visitor use for
anglers and f laters would equal
alternative B for 2005. Watercraft use for
motorized tour boats would be
increased from the existing leve! of 111
trips por d-y to 25 tripspr day. The use
patterns for motorized tour boats would
equal alternative B as adjusted to
estimate Visitor use for all months
during I 95.

'Thenumber and type of recreational
facilities would increase aboveall other
-alternatives. Many additional facilities
would be developed including a multi-
million dollar information,
administration, camping, and recreation
complex.

Additional information concerning
the Rogue River Studies Program and
possible alternatives is also available by
writing or calling Mike Walker.

Dated: September 23, 19-93.,
Wayne M. Kuhn,
Acting District Manager.
[FR Dao. 93 -24071 Filed 9-30-W; &45 aim]

BILLIM COGE 4a10-33-4

[CO-050-4410-021

Notice of Availablity of ,hb Royal
.Gorge Draft Resource Management
Plan/Emwroamental Impact Statement

AGENM: Bureau of Land Management,
Interior.
ACTIO~i The Bureau of Land
ManagemenL Caion City District has
prepared a draft resource management

plan/environmental impact statement
for the Royal Gorge Resource Area
(RGRA) in accordance with the Federal
Land Policy and Management Act of
1976'(FLPMA) and 43 CFR part 1,600.
This document is now available to the
public for a 9t).day comxment p~eriod-

swKmRy, A draft resource management
plankenvimnmetal impact statement
for the Royal Corge Resources A rea has
been prepared and is now available to
the publir. nhis plan, when finalized,
will replace and supersede the existing
lend use plans and othlr reated
environinentel documents. 'This plan
will-provide the overall framework for
managing and allocating BLM-
administered land and mineral
resources in the RGRA for the next 15
to 20 years. Located in easter Colorado,
the Royal Gorge Planning Area
encompasses 653,000 acrsoFederal
uvace eqstate and a tOtal of 2156100D

acres ofFederal subsurface mineral
estate within Baca, Bent, Chaffee,
Crowley, Custer, El Paso, Fremont,
Huerfano, iowa, Lake, 'LosAnimas,
Otero, Park, Prowers, Pueblo, and Telier
Counties.
DATES: The- draft Royal Gorge Rtesource
Management ;Plan/Environmetea
Impact Statement public miew aid
comment period willbegin on October
8, 1993, and will run through January
10, 1994. BLM invites interested or
affected parties to prov ide written
comments on this draft docuivent prior
to the January 10 closing date. The
public is also invited to attend three
draft'RMPEIS public hearings to be
held t obtain pulic testimonyon
November 1, 1993, in Denver, November
2, 1993. in Buena Vista, and on
November 3, 1993. in CailRon City,.

Public hearings will have two
sessions each day; one from 2 ,pm. until
4 pA. and one from 7 p.m. until 9p.m.
The public is invited to come early-at
1 p.m. and at-6 p.m. each dayto meet
informally with BLM personnel,-review
maps, ask questions, .orsign a to give
testimony oan the draft RMPIEtS. The
hearings will be held at the Remada inn
(formerly the Rodeway inn) at 11595A
West Oth Avenue, Denver, Colorado, at
the Buena Vista Community Center at
East Main and Evans, Buena Vista,
Colorado, and at the BLM District
OffMice, at 3170 East Main street, ahlon
City, Colorado.
FOR FIURTIHER WORMATiON VONTACT:
Interested parties may obtain a copy of
the draft source management plan/
environmental impact statement by
writing RMP Proet, Bureau of Lamd
Management, P.O. Box Ill1, Cafion
City, Co1215-t 171 or by calling Dave
Taliaferro, RMP Project Manager (719)
275-0631. Copies also may be obtained
from the Royal Gorge Re-source Area
Office, 5170 East Main, Cahon City, CO
81212; Colordo StateOffice, 2850
Youngfield Stree. Lakewood. UO 9WT91S.'
Jnterested p~arties who wish to make
wren omments are requested to sehd
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them to the following address: RMP
Project, Bureau of Land Management,
P.O. Box 1171, Caion City, CO 81215-
1171.
SUPPLEMENTARY INFORMATION: Some of
the highlights of the Royal Gorge Draft
RMP/EIS are:

1. The plan focuses on the principles
of multiple use and sustained yield as
mandated by section 202 of FLPMA.
Decisions within the plan cover a 15- to
20-year period. The plan directs future
resource condition objectives, land use
allocations, and management actions on
BLM-administered lands and minerals
within the Royal Gorge Resource Area.

2. The draft RMP/EIS utilizes a range
of four plan alternatives for the
planning/environmental analysis. These
alternatives are (a) Existing Management
Alternative (No Action); (b) Resource
Conservation Alternative: (c) Resource
Utilization Alternative; and (d)
Preferred Alternative. The range of
alternatives was limited to those
considered reasonable and
implementable.

3. The Preferred Alternative was
developed and analyzed to represent the
best estimate of an optimum multiple
use mix of land management for these
BLM-administered lands. Ten of the 14
areas considered for management of
special concerns are designated as areas
of critical environmental concern
(ACECs) in the Preferred Alternative.
Proposed ACECs and acreages are as
follows:

a. Garden Park Paleo area (2,728
acres).

b. Browns Canyon (11,697 acres).
c. Beaver Creek (12,081 acres).
d. Grape Creek (15, 978 acres).
e. Phantom Canyon (6,096 acres).
f. Droney Gulch (705 acres).
g. Mosquito Pass (4,036 acres).
h. Cucharas Canyon (1,314 acres).
i. Arkansas Canyonlands (23,921

acres, which includes 1,510 acres of
High Mesa Grassland).

4. This document also serves as the
draft environmental impact statement
required for the Wild and Scenic River
Act. Within this draft RMP/EIS is an
analysis of 20 stream miles of Beaver
Creek determined eligibleeand suitable
for potential wild and scenic
designation and 126 stream miles of the
Arkansas River determined eligible and
suitable for potential wild and scenic
designation. A total of 146 stream miles
would not be recommended to Congress
as a potential additional to the National
Wild and Scenic River System. River
segments determined eligible and
suitable would be managed under a
protective interim management
prescription for 3 years after the

approved RMP/record of decision (ROD)
is signed).

5. Within this draft RMP/EIS is an
analysis of approximately 125,000 acres
in the Arkansas River corridor for
recommendation to Congress as a
national recreation area. This includes
the segments of the Arkansas River
determined eligible and suitable for
W&SR designation.

All substantive written comments and
hearing testimony will be analyzed in
the preparation of the proposed resource
management plan (RMP) and final
environmental impact statement (EIS).
The proposed resource management
plan/final environmental impact
statement is tentatively scheduled to be
completed during the fall of 1994.
Donnie R. Sparks,
District Mapager.
[FR Doec. 93-23915 Filed 9-30-93; 8:45 am)
BILLING CODE 4310-J-M

[OR-043-4210-06; GP3-408; OR-48631]

Partial Termination of Proposed
Withdrawal; Oregon

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice.

SUMMARY: The Bureau of Land
Management has canceled its
application in part to withdraw certain
lands for the protection of the Mariposa
Botanical Area and the Lower Table
Rock Parking/Staging Area. This action
will terminate that portion of the
proposed withdrawal for the Lower
Table Rock Parking/Staging Area. The
lands involved are not in Federal
ownership.
EFFECTIVE DATE: November 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Donna Kauffman, BLM, Oregon/
Washington State Office, P.O. Box 2965,
Portland, Oregon 97208, 503-280-7162.
SUPPLEMENTARY INFORMATION: The notice
of the Bureau of Land Management
application OR-48631 for withdrawal
was published as FR Doc. 93-10180 of
the issue of April 30, 1993. The purpose
of the proposed withdrawal is to protect
the special botanical area and developed
recreation site. The applicant agency
has determined that a portion of the
proposed withdrawal is no longer
needed and has canceled the
application insofar as it effects the
following described land, which is not
in Federal ownership:
Wilamette Meridian
Tract B, Lower Table Rock Parking/Staging

Area
T. 36 S., R. 2 W.,

Sec. 4, that portion of the NE /SW14, as
more particularly identified and
described in the official records of the
Bureau of Land Management. Oregon/
Washington State Office.

The area described contains approximately
37.65 acres in Jackson County.

Pursuant to the regulations in 43 CFR
2310.2-1(c), at 8:30 a.m., on November
1, 1993, the proposed withdrawal will
be terminated in part. The land
described above is not-in Federal
ownership and will not be opened to
operation of the public land laws
generally, including the mining and
mineral leasing laws.

The land remaining in withdrawal
application OR-48631 is described and
amended to read as follows:

Willamette Meridian
Tract A, Mariposa Botanical Area
T. 41S., R. 2 E.,

Sec. 8, those portions of the W/NE /,
NW'/4, and N'/SW'/4 lying westerly of
Interstate 5, excepting those lands now
owned by the State of Oregon as more
particularly identified and described in
the official records of the Bureau of Land
Management, Oregon/Washington State
Office.

The area described contains approximately
220.77 acres in Jackson County.

Dated: September 20, 1993.
Robert D. DeViney, Jr.,
Acting Chief Branch of Lands and Minerals
Operations.
[FR Doec. 93-24074 Filed 9-30-93; 8:45 aml
BILLING CODE 4310-33-M

(OR-0434210- o6; GP3-147; OR-17434
(WASH)]

Termination of Proposed Withdrawal;
Washington

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice.

SUMMARY: The Bureau of Land
Management has rejected the
application of the Bureau of
Reclamation to withdraw 144 acres in
connection with proposed fish
enhancement developments at Enloe
Dam, Chief Joseph Dam Project. This
action will terminate the proposed
withdrawal.
DATES: October 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Donna Kauffman, BLM, Oregon State
Office, P.O. Box 2965, Portland, Oregon
97208, 503-280-7162.
SUPPLEMENTARY INFORMATION: The notic
of the Bureau of Reclamation
application OR-17434 (WASH) for the
withdrawal was published as FR Dec.
77-18484 of the issue of June 28, 1977.
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The purpose of the proposed
withdrawal was to protect the proposed
fish enhancement developments at
Enloe Dam, Chief Joseph Dam Project.
Plans for the developments have been
suspended indefinitely and the
application does not meet the
requirements of 43 CFR 2310.1-2(c).
The application is therefore rejected in
its entirety as to the following described
land:
Willamette Meridian
T. 40 N.. R. 26 E.,

Sec. 13, lots 4, 5, 6, and 7.
The area described contains 144 acres in

Okanogan County.
The proposed withdrawal is hereby

terminated in its entirety. On June 28,
1979, the land involved was relieved of
the segregative effect of the above-
referenced application.

Dated: September 21, 1993.
Robert D. DeViney, Jr.,
Acting Chief, Branch of Lands and Minerals
Operations.
IFR Doc. 93-24075 Filed 9-30-93; 8:45 am]
BILLING CODE 4310-3-M

Fish and Wildlife Service

Availability of the Agency Draft
Recovery Plan for Schweinitz's
Sunflower for Review and Comment

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Notice of document availability
and public comment period.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces the
availability for public review of an
agency draft recovery plan for
Schweinitz's sunflower (Helianthus
schweinitzii). The rare perennial herb is
known from 36 locations in the
piedmont of North Carolina and South
Carolina. The Service solicits review
and comments from the public on this
draft plan.
DATES: Comments on the agency draft
recovery plan must be received on or
before November 30, 1993 to receive
consideration by the Service.
ADDRESSES: Persons wishing to review
the agency draft recovery plan may
obtain a copy by contacting the
Asheville Field Office, U.S. Fish and
Wildlife Service, 330 Ridgefield Court,
Asheville, North Carolina 28806
(Telephone 704/665-1195). Written
comments and materials regarding the
plan should be addressed to the Field
Supervisor at the above address.
Comments and materials received are
available on request for public
inspection, by appointment, during

normal business hours at the above
addrpss.

FOR FURTHER INFORMATION CONTACT:

Ms. Nora Murdock at the address and
telephone number shown above (Ext.
231).

SUPPLEMENTARY INFORMATION:

Background

Restoring endangered or threatened
animals or plants to the point where
they are again secure, self-sustaining
members of their ecosystems is a
primary goal of the Service's
endangered species program. To help
guide the recovery effort, the Service is
working to prepare recovery plans for
most of the listed species native to the
United States. Recovery plans describe
actions considered necessary for
conservation of the species, establish
criteria for recognizing the recovery
levels for downlisting or delisting them,
and estimate time and cost for
implementing the recovery measures
needed.

The Endangered Species Act of 1973,
as amended (16 U.S.C. 1531 et seq.)
(Act), requires the development of
recovery plans for listed species unless
such a plan would not promote the
conservation of a particular species.
Section 4(9 of the Act, as amended in
1988, requires that a public notice and
an opportunity for public review and
comment be provided during recovery
plan development. The Service will
consider all information presented
during a public comment period prior to
approval of each new or revised
recovery plan. The Service and other
Federal agencies will also take these
comments into account in the course of
implementing approved recovery plans.

The primary species considered in
this draft recovery plan is Schweinitz's
sunflower (Helianthus schweinitzii).
The area of emphasis for recovery
actions is the piedmont of North
Carolina and South Carolina. Habitat
protection, reintroduction, and
preservation of genetic material are
major objectives of this recovery plan.

Public Comments Solicited

The Service solicits written comments
on the recovery plan described. All
comments received by the date specified
above will be considered prior to
approval of the plan.

Authority

The authority for this action is section
4(f) of the Endangered Species Act, 16
U.S.C. 1533(n.

Dated: September 20, 1993.
Brian P. Cole,
Field Supervisor.
IFR Doc. 93-29070 Filed 9-30-93; 8:45 am!
BILLING CODE 4310-6-M

Minerals Management Service

Information Collection Submitted to
the Office of Management and Budget
(OMB) for Review Under the Paperwork
Reduction Act

The proposal for the collection of
information listed below has been
submitted to OMB for approval under
the provisions of the Paperwork
Reduction Act (44 U.S.C. Chapter 35).
Copies of the proposed collections of
information and related forms may be
obtained by contacting the Bureau's
Clearance Officer at the telephone
number listed below. Comments and
suggestions on the proposal should be
made directly to the Bureau Clearance
Officer and to the Office of Management
and Budget; Paperwork Reduction
Project (1010-0041); Washington, DC
20503, telephone (202) 395-7340, with
copies to John V. Mirabella; Chief,
Engineering and Standards Branch;
Engineering and Technology Division;
Mail Stop 4700; Minerals Management
Service; 381 Elden Street; Herndon,
Virginia 22070-4817.

Title: 30 CFR Part 250, Subpart k, Oil
and Gas Production Rates

OMB approval number: 1010-0041

Abstract: The information submitted by
respondents is used by the Minerals
Management Service in its efforts to
conserve natural resources, prevent
waste, and protect correlative rights
including the Government's royalty
interest.

Bureau form number: None

Frequency: On occasion

Description of respondents: Federal
Outer Continental Shelf oil and gas
lessees

Estimated completion time: 2.03 hours
(rounded)

Annual responses: 1,524 (rounded)

Recordkeeping hours: 10,400

Annual burden hours: 13,488

Bureau Clearance Officer: Arthur
Quintana (703) 787-1239
Dated: September 17, 1993.

Jeffrey P. Zippin,
Acting Deputy Associate Director for
Operations and Safety Management.
IFR Doc. 93-24076 Filed 9-30-93; 8:45 am]
BILLING CODE 4310-MR-M
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Information Collection Submitted to
the Office of Management and Budget
(OMB) for Review Under the Paperwork
Reduction Act

The proposal for the collection of
information listed below has been
submitted to OMB for approval under
the provisions of the Paperwork
Reduction Act (44 U.S.C. Chapter 35).
Copies of the proposed collections of
information and related forms may be
obtained by contacting the Bureau's
Clearance Officer at the telephone
number listed below. Comments and
suggestions on the proposal should be
made directly to the Bureau Clearance
Officer and to the Office of Management
and Budget; Paperwork Reduction
Project (1010-0068); Washington, DC
20503, telephone (202) 395-7340, with
copies to John V. Mirabella; Chief,
Engineering and Standards Branch;
Engineeringand Technology Division;
Mail Stop 4700; Minerals Management
Service; 381 Elden Street; Herndon,
Virginia 22070-4817.
Title: 30 CFR Part 250, Subpart M,

Unitization
OMB approval number: 1010-0068
Abstract: Respondents are required to

obtain approval from MMS's Regional
Supervisors when they enter into an
agreement to unitize operations under
two or more leases. Any proposed
modifications to the agreement must
also be approved by the Regional
Supervisor. This information is
necessary to ensure that operations
under the proposed unit agreement
will result in the prevention of waste,
conservation of natural resources, and
protection of correlative rights
including the Government's interest.

Bureau form number: None
Frequency: On occasion
Description of respondents: Federal

Outer Continental Shelf oil and gas
lessees

Estimated completion time: 45.7 hours
(rounded)

Annual responses: 53
Annual burden hours: 2,424 (rounded)
Bureau Clearance Officer: Arthur

Quintana (703) 787-1239
Dated: September 14, 1993.

G.R. Daniels,
Deputy Associate Director for Operations and
Safety Management.
IFR Doc. 93-24077 Filed 9-30-93; 8:45 am]
BILUNG CODE 4310-M-M

National Park Service

Gettysburg National Military Park
Advisory Commission

AGENCY: Gettysburg National Military
Park Advisory Commission.

ACTION: Notice of meeting.

SUMMARY: This notice sets forth the date
of the ninth meeting of the Gettysburg
National Military Park Advisory
Commission.
DATES: October 21, 1993.
TIME: 2 p.m-4 p.m.
INCLEMENT WEATHER RESCHEDULE DATE:.
None.
ADDRESSES: Gettysburg Hotel, One,
Lincoln Square, Gettysburg,
Pennsylvania 17325.
AGENDA: Sub-Committee Reports,
briefings on the status of the Draft
White-tail Deer Environmental Impact
Statement, historic structures in the
park and necessary maintenance and
preservation work needed, status of
Park's Land Protection Plan, use of
mountain bikes on park trails, Memorial
Landscape and an operational update on
the park.
FOR FURTHER INFORMATION CONTACT: Jose
A. Cisneros, Superintendent, Gettysburg
National Military Park, P.O. Box 1080,
Gettysburg, Pennsylvania 17325.
SUPPLEMENTARY INFORMATION: The
meeting will be open to the public. Any
member of the public may file with the
Commission a written statement
concerning agenda items. The statement
should be addressed to the Advisory
Commission, Gettysburg National
Military Park, P.O. Box 1080,
Gettysburg, Pennsylvania 17325.
Minutes of the meeting will be available
for inspection four weeks after the
meeting at the permanent headquarters
of the Gettysburg National Military Park
located at 95 Taneytown Road,
Gettysburg, Pennsylvania 17325.
B.J. Griffin,
Regional Director, Mid-Atlantic Region.
IFR Doc. 93-24139 Filed 9-30-93; 8:45 aml
BILMNG COOE 4310-70-U

Mississippi River Corridor Study
Commission

AGENCY: NJational Park Service,
Department of the Interior.
ACTION: Notice of meeting.

SUMMARY: This notice sets the schedule
for the forthcoming meeting of the
Mississippi River Corridor Study
Commission. Notice of this meeting is
required under the Federal Advisory
Committee Act (Pub. L. 92-463).
MEETING DATES AND TIMES: December 1,
1993; 8 a.m. until 4:30 p.m., December
2, 1993; 8 a.m. until 4:30 p.m.,
December 3, 1993; 8 a.m. until noon.
ADDRESSES: Mississippi River
Commission Conference Room, First

Floor Conference Room, 1400 Walnut
Street, Vicksburg, Mississippi.

The business meeting will be open to
the public. Space and facilities to
accommodate members of the public are
limited and persons will be
accommodated on a first-come, first-
served basis. The Chairman will permit
attendees to address the Commission,
but may restrict the length of
presentations. An agenda will be
available from the National Park
Service, Midwest Region, 1 week prior
to the meeting.
FOR FURTHER INFORMATION CONTACT:
David N. Given, Associate Regional
Director, Planning and Resource
Preservation, National Park Service,
Midwest Region, 1709 Jackson Street,
Omaha, Nebraska 68102, (402) 221-
3082.
SUPPLEMENTARY INFORMATION: The
Mississippi River Corridor Study
Commission was established by Public
Law 101-398, September 28, 1990.

Dated: September 23, 1993.
Don H. Castleberry,
Regional Director, Midwest Region.
IFR Doc. 93-24140 Filed 9-30-93; 8:45 aml
BILLING COOE 4310-70-P

Santa Fe National Historic Trail
Advisory Council; Meeting

Notice is hereby given in accordance
with the Federal Advisory Committee
Act, Public Law 92-463, that a meeting
of the Santa Fe National Historic Trail
Advisory Council will be held on
November 4-5, 1993. at 8:30 a.m., at
New Mexico Highlands University,
Kennedy Lounge, University and 11th
Street, Las Vegas, New Mexico. -

The Santa Fe National Historic Trail
Advisory Council was established
pursuant to Public Law 90-543
establishing the Santa Fe National
Historic Trail to advise the National
Park Service on such issues as
preservation of trail routes and features,
public use, standards for posting and
maintaining trail markers, as well as
administrative matters:

The matters to be discussed include:

-Review of interpretive planning matters.
--Cultural resources management
-Auto tour route signing.
-Fundraising proposals.
-Status of certification projects and

agreements with cooperators.
-Historical research projects.

The meeting will be open to the
public. However, facilities and space for
accommodating members of the public
are limited, and persons will be
accommodated on a first-come, first-
served basis. Any member of the public
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may file a written statement concerning
the matters to be discussed with David
Gaines, Trail Manager.

Persons wishing further information
concerning this meeting, or who wish to
submit written statements may contact
David Gaines, Trail Manager, Santa Fe
National Historic Trail, P.O. Box 728,
Santa Fe, New Mexico 87504-0728,
telephone 505/988-6888. Minutes of the
meeting will be available for public'
inspection four weeks after the meeting
at the office of the Trail Manager,
located in room 358, Pinon Building,
1220 South St. Francis Drive, Santa Fe,
New Mexico.

Dated: September 21, 1993.
John E. Cook,
Regional Director, Southwest Region.
[FR Doc. 93-24146 Filed 9-30-93; 8:45 aml
SILUNG CODE 4310-70-"

INTERSTATE COMMERCE
COMMISSION

[Docket No. AB-3 (Sub. No. 109X)]

Missouri Pacific Railroad C.-
Discontinuance of Trackage Rights
Exemption-In St Charles County and
St. Louis, Mo; Exemption

Missouri Pacific'Railroad Company
(MP), as successor to Missouri-Kansas-
Texas Railroad Company (MKT), has
filed a notice of exemption under 49
CFR 1152 subpart F-Exempt
Abandonments and Discontinuances of
Trackage Rights to discontinue trackage
rights on approximately 22.66 miles of
rail line owned by Burlington Northern
Railroad Company (BN), successor to'
Chicago, Burlington & Quincy Railroad
Company (CBQJ, between milepost
26.83 near Machens, and milepost 4.24
in St. Louis, including side and/or
connecting tracks at Machens, West
Alton and Baden Yard in St. Louis, in
St. Charles County and St. Louis, Mo.,
BN will continue its operations on the
subject line.

MP has certified that: (1) No local
traffic has moved pursuant to the
trackage rights operation over the line
for at least 2 years; (2) any overhead
traffic on the line has been rerouted over
other lines; (3) no formal complaint
filed by a user of rail service on the line
(or by a State or local government entity
acting on behalf of such user) regarding
cessation of service over the line either
is pending with the Commission or with

The trackage rights operation was granted to
MKT by CBQ pursuant to an oider served by the
Commission on September 27, 1966, in Finance
Docket No. 24243, as subsequently modified in the
Sub.-No. I proceeding, in a Notice of Exemption
served by the Commission on September 5. 1985.

any U.S. District Court or has been
decided in favor of the complainant
within the 2-year period; and (4) the
requirements at 49 CFR 1105.12
(newspaper publication) and 49 CFR
1152.50(d)(1) (notice to governmental
agencies) have been met.2

As a condition to use of this
exemption, any employee adversely
affected by the discontinuance shall be
protected under Oregon Short Line R.
Co.-Abandonment--Goshen, 360 I.C.C.
91 (1979). To address whether this
condition adequately protects affected
employees, a petition for partial
revocation under 49 U.S.C. 10505(d)
must be filed.

This exemption will be effective on
October 31, 1993, unless stayed pending
reconsideration. Petitions to stay must
be filed by October 12, 1993. Petitions
to reopen must be filed by October 21,
1993, with: Office of the Secretary, Case
Control Branch, Interstate Commerce
Commission, Washington, DC 20423.3

A copy of any petition filed with the
Commission should be sent to
applicant's representatives: Joseph D.
Anthofer and Jeanna L. Regier, 1416
Dodge Street, room 830, Omaha, NE
68179.

If the notice of exemption contains
false or misleading information, use of
the exemption is void ob initio.

Decided: September 24, 1993.
By the Commission, David M. Konschnik,

Director, Office of Proceedings.
Sidney L. Strickland, Jr.,
Secretary. .
[FR Doc, 93-24182 Filed 9-30-93; 8:45 am]
BILUNG CODE 703-O41-M

DEPARTMENT OF JUSTICE

Antitrust Division

Notice Pursuant to the National
Cooperative Research and Production
Act of 1993; Advanced Lead-Acid
Battery Consortium

Notice is hereby given that, on August
31, 1993, pursuant to section 6(a) of the
National Cooperative Research and
Production Act of 1993, 15 U.S.C. 4301
et seq. ("the Act"), the Advanced Lead-
Acid Battery Consortium ("ALABC"), a
discrete program of the International
Lead Zinc Research Organization, Inc.
("ILZRO"), has filed written

2 No environmental or historical documentation'
is required here pursuant to 49 CFR 1105.6(b)(3).

3 Because BN will continue to provide service
over the line, there is no need to provide for trail
use/rail banking or public use conditions, or to
include offer of financial assistance language,
routinely provided for in abandonment
proceedings.

notifications simultaneously with the
Attorney General and the Federal Trade
Commission disclosing the addition of
two members to the ALABC. The
notifications were filed for the purpose-
of extending the Act's provisions
limiting the recovery of antitrust
plaintiffs to actual damages under
specified circumstances. Specifically,
the ALABC advised that written
commitments to become members of the
ALABC have been received from
Industrial Technology Research
Institute, TAIWAN, R.O.C. and
Metaleurop S.A., Fontenay-sous-Bois
Cedex, FRANCE.

No other changes have been made in
either the membership or planned
activity of the ALABC. Membership in
the ALABC remains open and the
ALABC intends to file additional
written notification disclosing all
changes in membership.

On June 15, 1992, the ALABC filed its
original notification pursuant to section
6(a) of the Act. The Department of
Justice published a notice in the Federal
Register pursuant to section 6(b) of the
Act on July 29, 1992, 57 FR 33522. The
last notification was filed with the
Department on June 2, 1993. A notice
was published in the Federal Register
pursuant to section 6(b) of the Act on
June 28, 1993, 58 FR 34590.
Joseph H. Widmar,
Director of Operations. Antitrust Division.
[FR Doc. 93-24080 Filed 9-30-93; 8:45 am]
BILUNo COOS "10-01-M

Drug Enforcement Administration

Controlled Substances: Established
1993 Aggregate Production Quotas

AGENCY: Drug Enforcement
Administration (DEA), Justice.
ACTION: Interim rule establishing 1993
aggregate production quotas and request
for comments.

SUMMARY: This interim rule establishes
revised 1993 aggregate production
quotas for some controlled substances in
Schedules I and II, as required under the
Controlled Substances Act (CSA) of
1970.
DATES: This is effective on October 1,
1993. Comments must be submitted on
or before November 1, 1993.
ADDRESSES: Send comments or
objections to the Administrator, Drug
Enforcement Administration,
Washington, DC 20537, Attn: DEA
Federal Register Representative/CCR.
FOR FURTHER INFORMATION CONTACT:
Howard McClain, Jr., Chief, Drug &
Chemical Evaluation Section, Drug
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Enforcement Administration,
Washington, DC 20537, (202) 307-7183.
SUPPLEMENTARY INFORMATION: Section
306 of the Controlled Substances Act,
(21 U.S.C. 826), requires the Attorney
General to establish aggregate
production quotas for controlled
substances in'Schedules I and II each
year. This responsibility has been
delegated to the Administrator of the
Drug Enforcement Administration
pursuant to § 0.100 of title 28 of the
Code of Federal Regulations.

On December 16, 1992, a notice
establishing the initial 1993 aggregate
production quotas for controlled
substances in Schedules I and II was
published in the Federal Register (57

-FR 59845). The notice stipulated that
the Administrator could adjust the
quotas in 1993 as provided for in title
21, Code of Federal Regulations,
§ 1303.13(c).

On July 27, 1993, a notice proposing
revised 1993 aggregate production
quotas for controlled substances in
Schedules I and I was published in the
Federal Register (58 FR 40153). All
interested persons were invited to
comment on or object to those proposed
aggregate production quotas on or before
August 26, 1993. Since publication of
the proposed revised 1993 aggregate
production quotas, information has been
submitted which necessitates additional
revisions in some controlled substances
which were initially established. Since
there is not enough time for notice and
comment periods for a second proposal,
an interim rule is being entered '
providing for these revisions. These
increases are required to meet the 1993
year-end medical needs of the United
States.-

Based on a review of 1992 year-end
inventories, 1993 manufacturing quotas,
actual and projected 1993 sales, export
requirements and other information
available to the DEA, the Administrator
of the DEA, under the authority vested
in the Attorney General by Section 306
of the CSA of 1970 (21 U.S.C. 826) and
delegated to the Administration by
§ 0.100 of title 28 of the Code of Federal
Regulations, hereby establishes the
following revised 1993 aggregate
production quotas for the listed
controlled substances, expressed in
grams of anhydrous base:

Established
Basic, class 1993 aggre-

gate produc-
tion quota

Schedule 11
Methaqualone .................... 12
3,4-

Methylenedioxyamphet-
amine ............................ 12

Established
Basic class 1993 aggre-

gate produc-
tion quota

3,4-
Methylenddioxymetham-
phetamine ....................... 12

Schedule I:
Dextropropoxyphene ......... 115,162,000
Methadone (for sale) ........ 3,675,000
Methadone Intermediate

(for conv) ....................... 4,598,000
Oxycodone (for sale) ....... 3,520,000
Phencyclidine .................... 54
Thebaine ........................... 7,795,000

All interested persons are invited to
submit their comments in writing
regarding this interim rule. A person
may comment on any of the above
mentioned substances without filing
comments regarding the others.

Pursuant to section 3(c)(3) and
3(e)(2)(c) of Executive Order 12291, the
Director of the Office of Management
and Budget has been consulted with
respect to these proceedings.

These actions have been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this matter does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

The Administrator hereby certifies
that this action will have no significant
impact upon small entities whose
interests must be considered under the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq. The establishment of annual
aggregate production quotas for
Schedules I and II controlled substances
is mandated by law and by international
commitments of the United States. Such
quotas impact predominantly upon
major manufacturers of the affected
controlled substance.

Dated: September 24, 1993.
Robert C Benner,
Administrator of Drug Enforcement.,
IFR Doc. 93-24093 Filed 9-30-93; 8:45 am]
BILUNG CODE 4410-09-

[Docket No. 92-161

Centrum Medical Enterprises, Inc.;
Revocation of Registration

On November 5, 1991, the Deputy
Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration (DEA), directed an
Order to Show Cause to Centrum
Medical Enterprises, d/b/a B & B
Medical Supplies (Respondent)
proposing to revoke its DEA Certificate
of Registration, RC0155297, under 21
U.S.C. 824(a)(4) and deny its pending

application for registration as a
distributor in Schedules III through V
under 21 U.S.C. 823(e). The basis for
seeking the revocation of the registration
was that Respondent's continued
registration would be inconsistent with
the public interest.

Respondent, by counsel, filed a
request for hearing on the issues raised
by the Order to Show Cause, and the
matter was docketed before
Administrative Law Judge Mary Ellen
Bittner. Following prehearing
procedures, a hearing was held in Los
Angeles, California on April 14, 1992.

On May 14, 1993, in her opinion and
recommended ruling, the administrative
law judge recommended that
Respondent's DEA Certificate of
Registration be revoked and that any
pending applications for renewal be
denied. No exceptions were filed in
response to Judge Bittner's opinion. On
June 14, 1993, the administrative law
judge transmitted the record to the
Administrator.

The Administrator has carefully
considered the entire record in this
matter and, pursuant to 21 CFR 1316.67,
hereby issues his final order in this
matter based upon findings of fact and
conclusions of law as hereinafter set
forth.

The administrative law judge found
that the Respondent is registered with
DEA as a distributor of Schedule III
through V controlled substances in
North Hollywood, California, and has
been in business for approximately
twenty-five years. The Respondent was
purchased by Consuelo Dy in August
1990. Ms. Dy has several years
experience in the pharmaceutical
business and holds a Bachelor of
Pharmacy degree.

In August 1990, Ms. Dy applied on
behalf of Respondent for a DEA
registration reflecting the new
ownership. During a DEA pre-
registration inspection of Respondent's
premises on August 13, 1990,
Investigators discussed recordkeeping,
inventory, and security requirements
with Ms. Dy and her manager, Twila
Stanley, and notified them that the
storage area did not currently meet
security requirements. Also, Ms. Dy was
apprised of Respondent's prior history
of recordkeeping and security violations
and Investigators presented Ms. Dy, for
her signature, an agreement of
understanding which outlined
Respondent's regulatory responsibilities
with regard to maintaining complete
and accurate records, preparation of
biennial inventories, implementation of
a system to disclose suspicious orders,
and maintenance of an adequate
electrical alarm system. Ms. Dy returned
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the executed agreement to investigators
at a follow-up inspectim on September
12, 199L Ms. Dy later testified that she
thought the signing of the agreement
had been simply a standard procedure
for all applicants. On September 14,
1990, Respondent was issued.DEA
Certificate of Registration RC15&297.

A sWbejiw1 DFEA inspection of
Respondent's facility was conducted on
March 4, 1991. It was discovered that
the electrical alarm system which had.
been approved at the pm-registration
inspection had been replaced by a
different system which did not transmii
properly. An inventory recordkeeping
violation was alse foun Ms. ly
testified that she had changed the lan
because a new systm would cost tess.
Subsequently. DEA issued Respon-ent a
letterof Admonitio, giving it thirty
days to complete corrective action.

During the March 4, 1991 inspection,
Ms. Stanley advised a DEA Diversion
Investigator that the firm was planning
to relocate in June or July and asked
what steps needed to be taken. The
Investigator advised her of the
requirement that she submit a written
request for approval of a new location
and the need for a pre-move site
inspection. On June 26, 1991,
Respondent executed an application for
DEA registration at a new location in
Paramount, California. The application
was received on July 1, 1991, in DEA
headquarters, but not received by the
Los Angeles DEA office until July 23.
On July 3, DEA Investigators learned
that Respondent had relocated to
Paramount and visited that facility on
July 8, 1991. The security cage at the
new facility did not lock, the alarm was
not operative, and eight bottles of a
Schedule Im controlled substance were
found in an area not under any
supervisory control. Since the new
Paramount facility had not been issued
a Certificate of Registration, the DEA
placed the Respondent's controlled
substance inventory under seal, and
notified Ms. Dy that the Respondent was
not properly registered to handle
controlled substances at that location.

The administrative law Iudge found
that during the period August through
October, 1991, the Respondent
continued to order controlled
substances for delivery to its old site
and then transfer those substances to its
new unregistered location for
distribution to its customers. Ms. Dy
testified that these deliveries were
authorized because the Respondent still
maintained a presence at the north
Hollywood sit. An investigative review
of these transactions indicated further
recordkeeping violations.

The administrative law judge credited
the testimony of the DEA Investigator,
hut did not find Ms. Dy or Ms. Stanley
to be credible witnesses as they seemed
to tailor their testimony to suit their
defenses. Judge Bittner found that the
Investigator had discussed regulatory
requirements with Ms. Dy on August 13.
1990, and that the September 12, 199
agreement gave Ms. Dy notice of
prospective regulatory compliance
problems. Judge Bittner found that
despite this, in March 1991. Ms. Stanley
was not aware of the biennial inventory -
requirement, and Ms. Dy continued to
exhibit a disregard for the maintenance
of adequate security, by directing a
change from an approved alarm system
without notifying DEA. This continued
inability to maintain an integral security
system was carried over to the new
unregistered location, where the
security cage and alarm system were not
furnctioning properly, and controlled
substances were improperly stored.

Lastly, the administrative law judge
found no. merit to the Respondent's
contention that the application
submitted on June 26, 1991, was a
reregistration which served to continue
the prior registration in effect pursuant
to 21 CFR 1301.47. Judge Bittner found
that 21 CFR 1301.23(a) requires a
separate registration for each place of
business, and found, as a matter of law,
that the registration of the North
Hollywood location terminated upon
the move of the business. Since the
application for registration at the
Paramount location had never been
approved, the Respondent could not
lawfully store or handle controlled
substances there.

Although Ms. Dy was informed on
July 8, 1991, that the Paramount
location was not authorized to handle
controlled substances, the Respondent
continued to unlawfilly distribute
controlled substances from that site.

The Administrator may revoke or
suspend a DEA Certificate of
Registration under 21 U.S.C. 824(a)(4),
or deny any application under 21 U.S.C
823(e), if he determines that the
registrant has committed such acts as
would render his registration under 2.1
U.S.C. 823 inconsistent with the public
interest. In determining the public
interest, the Administrator shall
consider the following factors
enumerated in 21 U.S.C. 823(ek

"(1) maintemance of effective coators
against diversion of pmticular
controlled suabtaces into other than
legitimate medical scienfik and
imstrial chanmes;

(2) compliance with appficable State
and local law.

(3) prior conviction record of
applicant under Federal or State laws
relating to the manufacture,
distribution, or dispensing of such
substances;

(4) past experience in the distribution
of controlled substances- and

(5) such other factors as may be
relevant to and consistent with the
public healh and safety.'

It is well established that these factors
are to be considered in the disjunctive,
i.e., the Administrator may properly rely
on any one or a combination of factors,
and give each factor the weight he
deems appropriate. Henry J. Schwarz,
Jr., M.D-, Docket No. 88-42. 54 FR 16422
(1989).

Of the stated factors, the
administrative law judge found that 21
U.S.C. 823(e) (1), (4), and (5) are
relevant in determining whether or not
the Respondent's continued registration
would be in the Public interest. The
administrative law judge concluded that
the record established Respondent's
pattern of violating security
requirements; that Respondent's owner
and manager are not conversant with
DEA regulations; that Respondent had
diverted controlled substances; and that
Respondent moved its business to a new
location without iuforming DEA or
obtaining the requisite approval, and
then maintained controlled substarcs
at the new facility. judge BHttuer further
found that the record established that
Respondent was repeatedly warned of
its obligations and ignored those
warnings.

The Administrator adopts the opinion
and reconmended ruling of the
administrative law judge in its entirety.
Based on the foregoing, Respondent's
continued registration is inconsistent
with the public interest. Accordingly.
the Administrator of the Drug
Enforcement Administration, pursuant
to the authority vested in him by 21
U.S.C. 823 and 824 and 28 CFR 0.100(b),
hereby orders that DEA Certificate of
Registration, RCt155297, previously
issued to Centrum Medical Enterprises
d/b/a B & B Medical Supplies be, and
it hereby is, revoked, and that any
pending applications for registration be,
and they hereby are, denied. This order
is effective on November 1, 1993.

Dated: September 27, 1993.
Robert C. Bonner,
Administrator of DrzgEfr owement.
[FR Doc. 93-24172 Filed 9-30--93; 8:45 aml
GILUNG CODE 4410-O-M
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[Docket No. 92-73]

Anant N. Mauskar, M.D.; Revocation of
Registration

On June 18, 1992, the Deputy
Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration (DEA), directed an
Order to Show Cause to Anant N.
Mauskar, M.D. (Respondent) proposing
to revoke his DEA Certificate of
Registration, AM9760338, as a
practitioner under 21 U.S.C. 824(a)(4),
and to deny any pending applications
under 21 U.S.C. 823(f). The Order to
Show Cause alleged that the continued
registration of the Respondent would be
inconsistent with the public interest.

The Respondent requested a hearing
on the issues raised in the Order to
Show Cause. The matter was docketed
before Administrative Law Judge Paul
A. Tenney. Following prehearing
procedures, a hearing was held in
Houston, Texas on February 10-11,
1993.

On May 7, 1993, Judge Tenney issued
his findings of fact, conclusions of law,
and recommended ruling in which he
recommended that the Respondent's
registration be revoked. Neither party
filed exceptions to this opinion, and on
June 16, 1993, the administrative law
judge transmitted the record of the
proceedings to the Administrator.

The Administrator has considered the'
record in its entirety and, pursuant to 21
CFR 1316.67, enters his final order in
this matter, based on findings of fact
and conclusions of law as hereinafter set
forth.

Judge Tenney found that the
Respondent is registered as a
practitioner in Schedule II through V
controlled substances. On December 5,
1990, July 22,1991, and August 29,
1991, DEA conducted an undercover
operation in which a law enforcement
officer, under the aliases of Sherman
Scott and Sherman Davis, acquired
prescriptions for the Schedule III
controlled substance, Tylenol #4 with
codeine, and the Schedule IV controlled
substance, Xanax, from the Respondent,
During the course of these office visits
with the Respondent, the undercover
officer told Respondent that he wanted
Tylenol #4 to make him feel good. The,
officer did not assert any valid medical
indication to justify receiving the
controlled substance prescriptions. On
two occasions, the Respondent falsified
the patient record of Sherman Scott and
Sherman Davis by making an entry that
the "patient" was suffering from pain,
when in fact the undercover officer had
indicated no such complaint existed.
The Respondent was indicted on three

State felony counts involvingthe
prescribing of controlled substances
without a valid medical purpose, but at
the time of the hearing, criminal trial
was pending.

Under 21 U.S.C. 824(a)(4), the
Administrator of the Drug Enforcement
Administration may revoke the
registration of a practitioner if he
determines that such registration would
be inconsistent with the public interest
as determined under 21 U.S.C. 823.

Pursuant to 21 U.S.C. 823(0, "[iln
determining the public interest, the
following factors will be considered:

(1) The recommendation of the
appropriate State licensing board or
disciplinary authority.

(2) The applicant's experience in
dispensing, or conducting'research with
respect to controlled substances.

(3) The applicant's conviction record
under Federal or State laws relating to
the manufacture, distribution, or
dispensing of controlled substances.

(4) Compliance with applicable State,
Federal, or local laws relating to
controlled substances.

(5) Such other conduct which may
threaten the public health or safety."

It is Well established that these factors
are to be considered in the disjunctive,
i.e., the Administrator may properly rely
on any one or a combination of factors,
and give each factor the weight he
deems appropriate. Henry J. Schwartz,
Jr., M.D., 54 FR 16422 (1989).

Of the stated factors, the
administrative law judge found that the
Government established a prima facie
case for revocation under 21 U.S.C.
823(0 (2), (4), and (5). Judge Tenney
found that the evidence supported a
finding that the Respondent's
experience with regard to dispensing
controlled substances included three
occasions where he prescribed
controlled substances absent a valid
medical indication; that he violated
Federal regulation by prescribing
controlled substances on three
occasions without a legitimate medical
purpose; and that his conduct in
falsifying patient records posed a threat
to the public health and safety.

The Administrator adopts the findings
of fact, conclusion of law and
recommended ruling of the
administrative law judge in its entirety.
Based on the foregoing, the
Administrator concludes that the
Respondent's continued registration is
inconsistent with the public interest.
Accordingly, the Administrator of the
Drug Enforcement Administration,
pursuant to the authority vested in him
by 21 U.S.C. 823 and 824 and 28 CFR
0.100(b), hereby orders that DEA
Certificate of Registration, AM9760338,

issued to Anant N. Mauskar, M.D., be
and it hereby is, revoked, and any
pending applications, be, and they
hereby are, denied. This order is
effective November 1, 1993.

Dated: September 27, 1993.
Robert C. Bonner,
Administrator of Drug Enforcement.
IFR Doc. 93-24173 Filed 9-30-93;.8:45 am]
BILLING CODE 4410-0-M

(Docket No. 92-87]

Robert L Vogler, D.D.S.; Denial of
Application

On May 26, 1992, the Deputy
Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration (DEA), issued an Order
to Show Cause to Robert L. Vogler,
D.D.S. (Respondent) of Lakewood,
California, seeking to deny his
application for a DEA Certificate of
Registration. The statutory basis for the
Order to Show Cause was that
Respondent's registration would be
inconsistent with the public interest, as
that term is used in 21 U.S.C. 823(f).

Respondent filed a request for a
hearing on the issues raised in the Order
to Show Cause, and the matter was
docketed before Administrative Law
Judge Paul A. Tenney. Following
prehearing procedures, a hearing was
held on May 4, 1993, in Long Beach,
California. On June 21, 1993, Judge
Tenney issued his findings of fact,
conclusions of law, and recommended
ruling, recommending that the
Administrator deny Respondent's
application for a DEA Certificate of
Registration. No exceptions were filed,
and on July 21, 1993, the administrative
law judge transmitted the record in this
proceeding to the Administrator. The
Administrator has carefully considered
the entire record in this matter and,
pursuant to 21 CFR 1316.67, hereby
issues his final order based upon
findings of fact and conclusions of law
as hereinafter set forth.

The administrative law judge found
that on February 28, 1979, the Office of
the Attorney General for the State of
California filed a complaint against the
Respondent alleging gross ignorance or
inefficiency in this profession in
connection with a root canel performed
on a patient. Following a hearing on the
matter in August 1980, a California State
Administrative Law Judge ordered that
effective September 16, 1980,
Respondent's dental licenses be
revoked, however, the revocation was
stayed and Respondent was placed on
probation for two years, with certain
terms and conditions.
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The administrative law judge found
that Respondent filed an application for
a DEA Certificate of Registration, dated
October 15, 1990. A question on the
application asks:

Has the applicant ever been convicted of a
crime in connection with controlled
substances under State or Federal law, or
ever surrendered or had a DEA registration
revoled, suspended or denied, or ever had a
State professional license or controled
substance registration revoked, suspended,
denied, restrict or placed on probation.

This question was answered
negatively on the application when, in
fact, respondent knew that effective
September 16, 1980, his California State
dental license was placed on probation.

At the hearing in this matter, •
Respondent attempted to explain the
incorrect response by stating that his
dental nurse assisted him in filling out
the application because'he had a
compound fracture on one of his
knuckles. The administrative law judge
inoted however, that Respondent was
able to sign his name to the application.
The Government further argued that the
Respondent provided falsified
information on his registration
application regarding his business
address. However, the administrative
law judge did not frind reliable the
testimony of the Government's witness
on this point, and therefore, did not
make a finding regording the matter.

The administrative law judge also
found that on three occasions, the
Respondent issued prescriptions to
patients for controlled substances
without a valid DEA Certificate of
Registration. Respondent was initially
registered with DEA in 1971, however,
he allowed his registration to, expire on
May 31, 1988 The administrative law
judge found thait the Respondent was
verbally informed by DEA as to the
expiration of his registration
approximately seven oreight times
subsequent to the expiration of his DEA
registration. Despite Respondent's lack
of a valid DEA registration, he issued
two controlled substance prescriptions
between November 1991 and Janua y
1992, to an individuals with whom he
lived. and a third controlled substance
prescription to another individual.
using his expired DEA registration
number.
. At the &lEA administrative hearing,

Respondent teatiftod on his own behalf,
and discussed his skil in dentistry.
Respoadest's testimay was,
corroborated by an affidavit from a
patient who attested to Respondent's
assistance in an emergency dental
procedur

The Administrator may deny any
application for registsation if he

determines that such registration would
be inconsistent with the public interest.
Pursuant to 21 U.S.C. 8231, "[iln
determining the public interest, the
following factors will be considered:

(1) The recommendation of the
appropriate State licensing board or
professional disciplinary authority.

(2) The applicant's experience in
dispensing controlled substances.

(3) The applicant's conviction record
under Federal or State laws relating to
the distribution. or dispensing of
controlled substances.

(4) Compliance with applicable State,
Federal, or local laws relating to
controlled substances-

(5) Such other conduct which may
threaten the public health and safety."

It is welI established that these factors
are to be considered in the disjunctive,
i.e., the Administrator may properly rely
on any one or a combination of the
factors and give each factor the weight
he deems appropriate. See, Henry J.
Schwarz, Jr., M.D., Docket No. 88-42,54
FR 16422 (1989.

The administrative law judge found
factors two, four, and five relevant with
respect to Respondent's issuance of
three prescriptions for controlled
substances without a valid DEA
registration. The administrative law
judge also found factor five relevant
based on Respondent's falsification of
his DEA application for registration.
Material falsification is not expressly
mentioned under section 823 as it is
under 21 U.S.C. 824(a(1). Factor five
however, is a broed public health and
safety standard, and as such the
falsification is considered under section
823. See, Gary L. Gaines, M.D., Docket
No. 91-37, 5.7 FR 21135 (1992).

In his findings of fact, conclusions of
law, and recommended ruling, the
administrative law judge concluded that
the Respondent materially falsified his
DEA application for registration, and
that he prescribed controlled substances
without a vafid BEA number. The
administrative law judge recommended
that the Respondent's application for
registration to be denied. The
Administrator adopts the findings of the
administrative law judge.

Accordingly, the Administrator of the
Drug Enforcement Administration,
pursuant to the autho-ity vested in him
by 21 U.S.C. 823 and 28 CFR 0.100(b),
hereby orders that the application of
Robert L Voje, D.D.&, executed o
October 15, 1990. for registration under
the Controlled Substances Act, be, and
it hereby is. denied. This order is
eff ctive, October i. 1990

Dated: September 27, 1993.
Robert C. Bonner,
Administrator of Drug Enforrement.
[FR Doc. 93-24174 Filed 9-30-93; 8:45 aml
BILUNG CODE 440-09-UM

DEPARTMENT OF LABOR

Employment Standards Administration

Wage and Hour Division

Minimum Wages for Federal and
Federaty Assisted Construction;
General Wage Determination Decisions

General wage determination decisions
of the Secretary of Labor are issued in
accordance with applicable law and are
based on the information obtained by
the Department of Labor from its study
of local wage conditions and data made
available from other sources. They
specify the basic hourly wage rates and
fringe benefits which are determined to
be prevailing for the described classes of
laborers and mechanics employed on
construction projects of a similar
character and in the localities specified
therein.

The determinations in these decisions
of prevailing rates and fringe benefits
have been made in accordance with 29
CFR part 1, by authority of the Secretary
of Labor pursuant to the provisions of
the Davis-Bacon Act of March 3, 1931.
as amended (46 Stat. 1494, as amended,
40 U.S.C. 276a) and of other Federal
statutes referred to in 29 CFR part 1,
Appendix, as well as such additional
statutes as may from time to time be
enacted containing provisions for the
payment of wages determined to be
prevailing by the Secretary of Labor in
accordance with the Davis-Bacon Act.
The prevailing rates and fringe benefits
determined in these decisions shall, in
accordance with the provisions of the
foregoing statutes, constitute the
minimum wages payable on Federal and
federally assisted construction projects
to laborers and mechanics of the
specified classes engaged on contract
work of the character and in the
localities described therein.

Good cause is hereby found for not
utilizing notice and pulik comment
procedure thereon prior to the issuance
of these determinations as prescribed in
5 U.S.C. 553 and not providing for delay
in the effective date as prescribed in that
section, because the necessity to issue
current construction industry wage
determinations requently and in large
voamne causes procedunes to be
impractical and contary to the public
interest.

General wage determination
decisions, and modifications and
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supersede as decisions thereto, contain
no expiration dates and are effective
from their date of notice in the Federal
Register, or on the date written notice
is received by the agency, whichever is
earlier. These decisions are to be used
in accordance with the provisions of 29
CFR parts I and 5. Accordingly, the
applicable decision, together with any
modifications issued, must be made a
part of every contract for performance of
the described work within the
geographic area indicated as required by
an applicable Federal prevailing wage
law and 29 CFR part 5. The wage rates
and fringe benefits, notice of which is
published herein, and which are
contained in the Government Printing
Office (GPO) document entitled
"General Wage Determinations Issued
Under the Davis-Bacon And Related
Acts," shall be the minimum paid by
contractors and subcontractors to
laborers and mechanics.

Any person, organization, or
governmental agency having an interest
in the rates determined as prevailing is
encouraged to submit wage rate and
fringe benefit information for
consideration by the Department.
Further information and self-
explanatory forms for the purpose of
submitting this data may be obtained by
writing to the U.S. Department of Labor,
Employment Standards Administration,
Wage and Hour Division, Division of
Wage Determinations, 200 Constitution
Avenue, NW., room S-3014,
Washington, DC 20210.

New General Wage Determination
Decisions

The numbers of the decisions added
to the Government Printing Office
document entitled "General Wage
Determinations Issued Under the Davis-
Bacon and Related Acts" are listed by
Volume and State.
Volume I
Florida

FL930056 (Oct. 1, 1993)
FL930057 (Oct 1, 1993)
FL930058 (Oct. 1, 1993)
FL930059 (Oct. 1, 1993)

New York
NY930044 (Oct. 1, 1993)
NY930045 (Oct. 1, 1993)

Pennsylvania
PA930042 (Oct. 1, 1993)

Volume II
Indiana

IN930020 (Oct. 1, 1993)
IN930021 (Oct. 1, 1993)

Michigan
M1930021 (Oct. 1,1993)
M930022 (OcL 1,1993)
M1930023 (Oct. 1,1993)
M!930024 (Oct. 1,1993)
9930025 (OcL 1, 1993)

M1930026 (Oct. 1, 1993)
M1930027 (Oct. 1, 1993)
M1930028 (Oct. 1, 1993)
M1930029 (Oct. 1, 1993)
M1930030 (Oct. 1, 1993)
M1930031 (Oct. 1. 1993)
M1930032 (Oct. 1, 1993)
M1930033 (Oct. 1, 1993)
M1930034 (Oct. 1, 1993)
M1930035 (Oct. 1, 1993)
M1930036 (Oct. 1,1993)
M1930037 (Oct. 1. 1993)
M1930038 (Oct. 1, 1993)
M1930039 (Oct. 1, 1993)
M1930040 (Oct. 1, 1993)
M1930041 (Oct. 1, 1993)
M1930042 (Oct. 1, 1993)
M1930043 (Oct. 1, 1993)
M1930044 (Oct. 1, 1993)
M1930045 (Oct. 1. 1993)
M1930046 (Oct. 1, 1993)
M1930047 (Oct. 1, 1993)
M1930048 (Oct. 1, 1993)
M1930049 (Oct. 1. 1993)
MI930050 (Oct. 1, 1993)
M1930051 (Oct. 1, 1993)
M1930052 (Oct. 1, 1993)
M1930053 (Oct. 1, 1993)
M1930054 (Oct. 1, 1993)
M1930055(Oct. 1. 1993)
M1930056 (Oct. 1. 1993)
M1930057 (OcL 1, 1993)
M1930058 (Oct. 1. 1993)
M1930059 (Oct. 1, 1993)
M1930060 (Oct. 1, 1993)
M1930061 (Oct. 1, 1993)

Missouri
M0930018 (Oct. 1, 1993)
MO930019 (Oct. 1, 1993)

New Mexico
NM930005 (Oct. 1, 1993)

Volume III

Colorado
C0930020 (Oct. 1, 1993)
C0930021 (Oct. 1. 1993)

Modification to General Wage
Determination Decisions

The number of decisions listed in the
Government Printing Office document
entitled "General Wage Determinations
Issued Under the Davis-Bacon and
Related Acts" being modified are listed
by Volume and State. Dates of
publication in the Federal Register are
in parentheses following the decisions
being modified.
Volume I

Alabama
AL930003 (Feb. 19, 1993)
AL930004 (Feb. 19, 1993)
AL930005 (Feb. 19,1993)

District of Col
DC930001 (Feb. 19, 1993)

New Jersey
NJ930002 (Feb. 19, 1993)
NJ930003 (Feb. 19, 1993)
NJ930004 (Feb. 19,1993)

New York
NY930014 (Feb. 19, 1993)

Pennsylvania
PA930004 (Feb. 19, 1993)
PA930014 (Feb. 19, 1993)

Virginia

VA930025 (Feb. 19, 1993)

Volume ff

Iowa
1A930003 (Feb. 19, 1993)
1A930004 (Feb. 19,1993)

Illinois
1L930001 (Feb. 19, 1993)
IL930002 (Feb. 19, 1993)
IL930003 (Feb. 19, 1993)
IL930004 (Feb. 19, 1993)
IL930005 (Feb. 19, 1993)
IL930006 (Feb. 19,1993)
11930007 (Feb. 19, 1993)
IL930008 (Feb. 19, 1993)
IL930009 (Feb. 19, 1993)
11.930011 (Feb. 19, 1993)
IL930012 (Feb. 19, 1993)
IL930013 (Feb. 19,1993)
IL930014 (Feb. 19, 1993)
1L930016 (Feb. 19,1993)
11.930017 (Feb. 19,1993)
IL930020 (Feb. 19, 1993)

Indiana
IN930006 (Feb. 19, 1993)

Michigan
M1930001 (Feb. 19, 1993)
M1930002 (Feb. 19, 1993)
M1930003 (Feb. 19, 1993)
M1930004 (Feb. 19,1993)
M1930005 (Feb. 19, 1993)
M1930007 (Feb. 19, 1993)
M1930012 (Feb. 19, 199a)
M1930017 (Feb. 19, 1993)
M1930018 (Feb. 19, 1993)
M1930019 (Feb. 19, 1993)
M1930020 (Feb. 19, 1993)

Minnesota
MN930008 (Feb. 19, 1993)

New Mexico
NM930001 (Feb. 19, 1993)

Ohio
OH930001 (Feb. 19, 1993)
OH930002 (Feb. 19, 1993)
OH930003 (Feb. 19, 1993)
OH930014 (Feb. 19,1993)
OH930028 (Feb. 19, 1993)
OH930029 (Feb. 19,1993)
OH930034 (Feb. 19,1993)

Texas
TX930003 (Feb. 19, 1993)

Wisconsin
W1930001 (Feb. 19, 1993)
W1930002 (Feb. 19, 1993)
W1930003 (Feb. 19, 1993)
W1930004 (Feb. 19, 1993)
W1930005 (Feb. 19, 1993)
W1930009 (Feb. 19, 1993)
W1930010 (Feb. 19,1993)

Volume Ml

Alaska
AK930002 (Aug. 2,1993)

Idaho
ID930001 (Feb. 19, 1993)

North Dakota
ND930001 (Feb. 19,1993)
ND930002 (Feb. 19, 1993)
ND930004 (Feb. 19, 1993)

General Wage Determination
Publication

General wage determinations issued
under the Davis-Bacon and related Acts,
including those noted above, may be
found in the Government Printing Office

51387



Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Notices

(GPO) document entitled "General Wage
Determinations Issued Under The Davis-
Bacon And Related Acts". This
publication is available at each of the 50
Regional Government Depository
Libraries and many of the 1,400
Government Depository Libraries across
the country. Subscriptions may be
purchased from:
Superintendent of Documents, U.S.

Government Printing Office.
Washington, D.C. 20402, (202) 783-
3238
When ordering subscription(s), be

sure to specify the State(s) of interest,
since subscriptions may be ordered for
any or all of the three separate volumes,
arranged by State. Subscriptions include
an annual edition (issued on or about
January 1) which includes all current
general wage determinations for the
States covered by each volume.
Throughout the remainder of the year,
regular weekly updates will be
distributed to subscribers.

Signed at Washington, DC this 24th day of
September 1993.
Alan L. Moss, .
Director, Division of Wage Determinations.
[FR Dec. 93-23870 Filed 9-30-93; 8:45 am]
BILUNG CODE 4510-"t-M

Mine Safety and Health Administration

Petitions for Modification

AGENCY: Mine Safety and Health
Administration, Labor.
ACTION: Correction.

SUMMARY: This notice amends a petition
for modification of a mandatory safety
standard published in the Federal
Register on August 24, 1993 (56 FR
44701). to include an additional mine
name.
Jim Walter Resources, Inc.
[Docket No. M-93-209-C]

Jim Walter Resources, Inc., P.O. Box
830079, Birmingham, Alabama 35283-
0079 has filed a petition to modify the
application of 30 CFR 75.1002 (location
of trolley-wires, trolley feeder wires,
high-voltage cables and transformers) to
its No. 3 Mine (I.D. No. 01-00758)
located in Jefferson County, Alabama
and its No. 4 Mine (I.D. No. 01-01247)
located in Tuscaloosa County, Alabama.
The petitioner proposes to use 2300
A.C. high-voltage cable to supply power
to permissible longwall face equipment
in or inby the last open crosscut. The
petitioner asserts that the proposed
alternate method would provide at least
the same protection as would the
mandatory standard.

Request for Comments
Persons interested in these petitions

may furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203.
All comments must be postmarked or
received in that office on or before
November 1, 1993. Copies of these
petitions are available for inspection at
that address.

Dated: September 27, 1993.
Patricia W. Silvey,
Director, Office of Standards, Regulations,
and Variances.
[FR Doc. 93-24179 Filed 9-30-93; 8:45 am]
BILLING COOL 4510-43-P

Occupational Safety and Health

Administration

Connecticut State Standards; Approval,

1. Background. Part 1953 of Title 29,
Code of Federal Regulations, prescribes
procedures under Section 18 of the
Occupational Safety and Health Act of
1970 (hereinafter called the Act) by
which the Regional Administrator for
Occupational Safety and Health
(hereinafter called Regional
Administrator) under a delegation of
authority from the Assistant Secretary of
Labor for Occupational Safety and
Health (hereinafter called the Assistant
Secretary), (29 CFR 1953.4), will review
and approve standards promulgated
pursuant to a state Plan, which has been.
approved in accordance with Section
18(c) of the Act and 29 CFR part 1902.
On November 3, 1978, notice was
published in the Federal Register (43
FR 51390) of the approval of the
Connecticut Public Service State Plan
and the adoption of subpart E to part
1956 containing the decision.

The Connecticut Public Sector only
State Plan provides for the adoption of
Federal standards as State standards
after:

a. Publishing an intent to amend the
State Plan by adopting the standard(s) in
the Connectiqut Law Journal.

b. Approval by the Commissioner of
Labor and the Attorney General of the
State of Connecticut.

c. Approval by the Legislative
Regulation Review Committee, State of
Connecticut.

d. Filing in the Office of the Secretary
of State, State of Connecticut.

e. Publishing a notice that the State
Plan is amended by adopting the
standard(s) in the Connecticut Law
Journal.

The Connecticut Public Sector State
Plan provides for the adoption of State
standards which are at least as effective
as comparable Federal standards
promulgated under Section 6, of the
Act. By letter dated July 28, 1993, from
Commissioner Ronald F. Petronella,
Connecticut Department of Labor, to
John B. Miles, Jr., Regional
Administration, and incorporated as
part of the plan, the State submitted
updated State standards identical to 29
CFR Parts 1910, 1915, and 1926 and
subsequent amendments thereto, as
described below:

(1) Amendment to 29 CFR Part 1926,
Safety Standards for Stairways and
Ladders Used in the Construction
Industry (56 FR 41794 dated 8/23/91).

(2) Addition of 29 CFR 1910.1030,
Occupational Exposure to Bloodborne
Pathogens (56 FR 64175, dated 12/6/91).

(3).Addition of 29 CFR Part 1910,
Process Safety Management of Highly
Hazardous Chemicals; Explosives and
Blasting Agents; Final rule (57 FR 6403,
dated 2/24/92).

(4) Amendment and Corrections to 29
CFR part 1910, Occupational Exposure
to Formaldehyde (57 FR 22307, dated 5/
27/92; 57 FR 24701, dated 6/10/92 and;
57 FR 27160, dated 6/18/92).

(5) Amendment and Correction to 29
CFR parts 1910 and 1926, Occupational
Exposure to Asbestos, Tremolite,
Anthophyllite and Actinolite (57 FR
24330, dated 6/8/92 and 57 FR 29119,
dated 6/30/92).

(6) Additions and Amendments to 29
CFR parts 1910 and 1926, Occupational
Exposure to 4,4' Methylenedianiline
(MDA) (57 FR 35666, dated 8/10/92 and
57 FR 49649, dated 11/3/92).

(7) Addition to 29 CFR parts 1910,
1915, and 1926, Occupational Exposure
to Cadmium (57 FR 42388, dated 9/14/
92).

These standards, contained in the
Regulations of Connecticut State
Agencies became effective April 28,
1992; May 22, 1992; September 17,
1992; July 2, 1993, and July 21, 1993,
pursuant to Section 31-372 of
Connecticut State Law.

2. Decision. Having reviewed the State
submission in comparison with the
Federal standards, it has been
determined that the State standards are
identical to the Federal standards, and
are accordingly approved.

3. Location of supplement for
inspection and copying. A copy of the
standards supplement, along with the
approved plan, may be inspected and
copied during normal business hours at
the following locations: Office of the
Regional Admninistrator, 133 Portland
Street, Boston, Massachusetts 02114;
Office of the Commissioner, State of
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Connecticut, Department of Labor, 200
Folly Brook Boulevard, Wethersfield,
Connecticut 06109, and the Office of
State Programs, Room N3700, 200
Constitution Avenue, NW, Washington,
DC 20210.

4. Public participation. Under 29 CFR
1953.2(c), the Assistant Secretary may
prescribe alternative procedures to
expedite the review process or for other
good cause which may be consistent
with applicable laws. The Assistant
Secretary finds that good cause exists
for not publishing the supplement to the
Connecticut Public Sector Plan as a
proposed change and making the
Regional Administrator's approval
effective upon publication for the
following reasons:

1. The standards were adopted in
accordance with the procedural
requirements of State law which
included public comment, and further
public participation would be
repetitious.

This decision is effective on October
1,1993.

Authority: Sec. 18, Pub. L 91-596,84 Stat.
1608 (29 U.S.C 667). Signed at Boston,
Massachusetts, this 10th day of August 1993.
John B. Miles, Jr.
Regional Administrator.
[FR Doc. 93-24180 Filed 9-30-93; 8:45 am]
BILLING COOE 4510--

NATIONAL SCIENCE FOUNDATION

Office of Polar Programs; Permit
Issued Under the Antarctic
Conservation Act of 1978
AGENCY: National Science Foundation.
ACTION: Notice of permits issued under
the Antarctic Conservation Act of 1978,
Public Law 95-541.

SUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permits issued under the
Antarctic Conservation Act of 1978.
This is the required notice.
FOR FURTHER INFORMATION CONTACT:
Thomas F. Forhan, Permit Office, Office
of Polar Programs, National Science
Foundation, Washington, DC 20550.
SUPPLEMENTARY INFORMATION: On July 9,
1993 the National Science Foundation
published a notice in the Federal
Register of permit applications received.
Permit for taking/importing was issued
to J. Ward Testa and Michael Castellini
on September 16, 1993.
Thomas Forhan,
Permit Office, Office of Polar Programs.
[FR Doc. 93-24119 Filed 9-30-93; 8:45 am)
0ILMg COO 7585.-M

Office of Polar Programs; Permit
Issued Under the Antarctic
Conservation Act of 1978

AGENCY: National Science Foundation.

ACTION: Notice of permits issued under
the Antarctic Conservation Act of 1978
Public Law 95-541.

SUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permits issued under the
Antarctic Conservation Act of 1978.
This is the required notice.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Forhan, Permit Office, Office
of Polar Programs, National Science
Foundation, Washington, DC 20550.

SUPPLEMENTARY INFORMATION: On August
13, 1993 the National Science
Foundation published a notice in the
Federal Register of permit applications
received. Permit for take, import into
USA-Port of Entry-Miami, was issued to
Dr. Steven D. Emslie on September 22,
1993.
Thomas F. Forhan,
Permit Officer, Office of Polar Programs.
1FR Doc. 93-24120 Filed 9--30-93; 8:45 am)
BULLNG CODE 7555-01-U

Office of Polar Programs; Permit
Issued Under the Antarctic
Conservation Act of 1978

AGENCY: National Science Foundation.

ACTION: Notice of permits issued under
the Antarctic Conservation Act of 1978,
Public Law 95-541.

SUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permits issued under the
Antarctic Conservation Act of 1978.
This is the required notice.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Forhan, Permit Office, Office
of Polar Programs, National Science
Foundation, Washington, DC 20550.

SUPPLEMENTARY INFORMATION: On July
23, 1993 the National Science
Foundation published a notice in the
Federal Register of permit applications
received. Permit for taking, import and
into USA-Port of entry, enter site of
special scientific interest, was issued to
-Dr. Diana W. Freckman on September
22, 1993.
Thomas Forhan,
Permit Office, Office of Polar Programs.
[FR Doc. 93-24121 Filed 9-30-93; 8:45 am)
RMIMG COoE 7555-01-M

Office of Polar Programs; Permit
Issued Under the Antarctic
Conservation Act of 1978

AGENCY: National Science Foundation.

ACTION: Notice of permit issued under
the Antarctic Conservation Act of 1978,
Public Law 95-541.

SUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permits issued under the
Antarctic Conservation Act of 1978.
This is the required notice.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Forhan, Permit Office, Office
of Polar Programs, National Science
Foundation, Washington, DC 20550.

SUPPLEMENTARY INFORMATION: On May
17. 1993 the National Science
Foundation published a notice In the
Federal Register of permit applications
received. Permit for introduction of non-
indigenous species into Antarctic, was
issued to Bill J. Baker on September 21,
1993.
Thomas Forhan,
Permit Office, Office of Polar Programs.
IFR Doc. 93-24122 Filed 9-30-93; 8:45 am)
BILLNG COOK 785 41-M

Office of Polar Programs; Permit
Issued Under the Antarctic
Conservation Act of 1978

September 27, 1993.

AGENCY: National Science Foundation.

ACTION: Notice of permits issued under
the Antarctic Conservation Act of 1978,
Public Law 95-541.

SUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permits issued under the'
Antarctic Conservation Act of 1978.
This is the required notice.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Forhan, Permit Office, Office
of Polar Programs, National Science
Foundation, Washington, DC 20550.

SUPPLEMENTARY INFORMATION: On July
10, 1993 the National Science
Foundation published a notice in the
Federal Register of permit applications
received. Permit for taking and entering
specially protected area, was issued to
Gerald L Kooyman on September 16,
1993.
Thomas Forhan,
Permit Office, Office of Polar Programs.
[FR Doc. 93-24123 Filed 9-30-93; 8:45 am)
BPULNG CODE 7585"-4A-
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Office of Polar Programs; Permit
Issued Under the Antarctic
Conservation Act of 1978

September 27, 1993.

AGENCY: National Science Foundation.

ACTION: Notice of permits issued under
the Antarctic Conservation Act of 1978,
Public Law 95-541.

SUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permits issued under the
Antarctic Conservation Act of 1978.
This is the required notice.

FOR FURTHER INFORMATION CONTACT:

Thomas F. Forhan, Permit Office, Office
of Polar Programs, National Science
Foundation, Washington, DC 20550;
202-357-7817.

SUPPLEMENTARY INFORMATION: On July 1,
1993 the National Science Foundation
published a notice in the Federal
Register of permit applications received.
Permit for taking, was issued to William
R. Fraser on September 21, 1993.
Thomas Forhan,
Permit Office, Office of Polar Programs.
IFR Doc. 93-24124 Filed 9-30-93; 8:45 am]
BILUO CODE 7566-41-

Office of Polar Programs; Permit
Issued Under the Antarctic
Conservation Act of 1978

September 27, 1993.

AGENCY: National Science Foundation.

ACTION: Notice of permits issued under
the Antarctic Conservation Act of 1978,
Public Law 95-541.

SUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permits issued under the
Antarctic Conservation Act of 1978.
This is the required notice.

FOR FURTHER INFORMATION CONTACT:

Thomas F. Forhan, Permit Office, Office
of Polar Programs, National Science
Foundation, Washington, DC 20550;
202-357-7817.

SUPPLEMENTARY INFORMATION: On July 1,
1993 the National Science Foundation
published a notice in the Federal
Register-of permit applications received.
Permit for enter specially protected area,
was issued to William R. Fraser on
September 21, 1993.
Thomas Forhan,
Permit Office, Office of Polar Programs.
[FR Doc. 93-24125 Filed 9-30-93; 8:45 am:
SILUNO C00E 754641-U

Office of Polar Programs; Permit
Issued Under the Antarctic
Conservation Act of 1978

AGENCY: National Science Foundation.

ACTION: Notice of permits issued under
the Antarctic Conservation Act of 1978,
Public Law 95-541.

SUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permits issued under the
Antarctic Conservation Act of 1978.
This is the required notice.
FOR FURTHER INFORMATION CONTACT:
Thomas F. Forhan, Permit Office, Office
of Polar Programs, National Science
Foundation, Washington, DC 20550;
202-357-7817.

SUPPLEMENTARY INFORMATION: On April
27, 1993 the National Science
Foundation published a notice in the
Federal Register of permit applications
received. Permit for taking, import into
USA-San Francisco, and enter site of
special scientific interest, was issued to
Wayne J. Trivelpiece on September 21,
1993.
Thomas Forhan,
Permit Office, Office of Polar Programs.
IFR Doc. 93-24126 Filed 9-30-93; 8:45 am]
BILUNG CODE 7556- 1-M

Office of Polar Programs; Permit
Issued Under the Antarctic
Conservation Act of 1978

September 27, 1993.
AGENCY: National Science Foundation.

ACTION: Notice of permits issued under
the Antarctic Conservation Act of 1978,
Public Law 95-541.

SUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permits issued under the
Antarctic Conservation Act of 1978.
This is the required notice.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Forhan, Permit Office, Office
of Polar Programs, National Science
Foundation, Washington, DC 20550;
202-357-7817.

SUPPLEMENTARY INFORMATION: On May
26, 1993 the National Science
Foundation published a notice in the
Federal Register of permit applications
received. Permit for introduction of non-
indigenous species into Antarctica, was
issued to Arthur L. DeVries on
September 21, 1993.
Thomas Forhan,
Permit Office. Office of Polar Programs.
[FR Doc. 93-24127 Filed 9-30-93; 8:45 am]
WLUNG CODE 7556-1U

Office of Polar Programs; Permit
Issued Under the Antarctic
Conservation Act of 1978

September 27, 1993.

AGENCY: National Science Foundation.

ACTION: Notice of permits issued under
the Antarctic Conservation Act of 1978,
Public Law 95-541.

SUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permits issued under the
Antarctic Conservation Act of 1978.
This is the required notice.

FOR FURTHER INFORMATION CONTACT:

Thomas F. Forhan, Permit Office, Office
of Polar Programs, National Science
Foundation, Washington, DC 20550;
202-357-7817.

SUPPLEMENTARY INFORMATION: On May
26, 1993 the National Science
Foundation published a notice in the
Federal Register of permit applications
received. Permit for introduction of non-
indigenous species into Antarctica, was
issued to Arthur L. DeVries on
September 21, 1993.
Thomas Forhan,
Permit Office, Office of Polar Programs.
[FR Doc. 93-24128 Filed 9-30-93; 8:45 am]
BILUNG CODE 75561--M

Office of Polar Programs; Permit
Issued Under the Antarctic
Conservation Act of 1978

AGENCY: National Science Foundation.

ACTION: Notice of permits issued under
the Antarctic Conservation Act of 1978,
Public Law 95-541.

SUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permits issued under the
Antarctic Conservation Act of 1978.
This is the required notice.

FOR FURTHER INFORMATION CONTACT:

Thomas F. Forhan, Permit Office, Office
of Polar Programs, National Science
Foundation, Washington, DC 20550;
202-357-7817.

SUPPLEMENTARY INFORMATION: On August
30, 1993 the National Science
Foundation published a notice in the
Federal Register of permit applications
received. Permit for taking, import and
into USA-Los Angeles, was issued to Dr.
Gary D. Miller on September 21, 1993.
Thomas Forhan,
Permit Office, Office of Polar Programs.
[FR Dec. 93-24129 Filed 9-30-93; 8:45 am]
BILUNG CODE 75,5-01-U
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NUCLEAR REGULATORY
COMMISSION

Documents Containing Reporting or
Recordkeeping Requirements; Office
of Management and Budget (OMB)
Review

AGENCY: Nuclear Regulatory
Commission (NRC).
ACTION: Notice of the OMB review of
information collection.

SUMMARY: The Nuclear Regulatory
Commission has recently submitted to
OMB for review the following proposal
for collection of information under the
provisions of the Paperwork Reduction
Act of 1980 (44 U.S.C. chapter 35).

1. Type of submission, new, revision,
or extension: Revision.

2. The title of the information
collection: 10 CFR Part 73-Physical
Fitness Programs for Security Personnel
at Category I Licensee Fuel Cycle
Facilities.

3. The form number if applicable: Not
applicable.

4. How often is the collection
required: Revisions to the Fixed Site
Physical Protection Plan are required
once-upon rule implementation.
Recordkeeping requirements associated
with physical fitness performance
testing are required once each year for
each security force member.

5. Who will be required or asked to
report: Applicants for license or
licensees authorized to possess formula
quantities of strategic special nuclear
material.

6. An estimate of the number of
responses annually: .67

7. An estimate of the number of hours
needed annually to complete the
requirement or request: 86
(approximately 54 hours of reporting
burden and approximately 32 hours of
recordkeeping burden).

8. An indication of whether section
3504(h), Public Law 96-511 applies:
Applicable.

9. Abstract: The proposed rule would
require an applicant for license or a
licensee authorized to possess formula
quantities of strategic special nuclear
material to institute annual physical
fitness performance testing. Licensees
would be required to submit revisions to
their Fixed Site Physical Protection Plan
and to retain certificates prepared by
examining physicians and records of all
attempts to perform the physical fitness
performance test or the site specific
content-based performance test. The
information collections are mandatory
and will be used by the NRC to ensure
licensee compliance with the
commitments -made in the Fixed Site
Physical Protection Plan.

Copies of the submittal may be
inspected or obtained for a fee from the
NRC Public Document Room, 2120 L
Street, NW. (Lower Level), Washington,
DC.

Comments and questions can be
directed by mail to the OMB reviewer:
Ronald Minsk, Office of Information and
Regulatory Affairs (3150-0002), NEOB-
3019, Office of Management and Budget,
Washington, DC 20503.

Comments can also be submitted by
telephone at (202) 395-3084.

The NRC Clearance Officer is Brenda
Jo. Shelton, (301) 492-8132.

Dated at Bethesda, Maryland, this 23rd day
of September, 1993.

For the Nuclear Regulatory Commission.
Gerald F. Cranford,
Designated Senior Officialfor Information
Resources Management
[FR Doc. 93-24159 Filed 9-30-93; 8:45 am]
BILLING CODE 759"-1-M

Advisory Committee on Reactor
Safeguards; Meeting Agenda

In accordance with the purposes of
sections 29 and 182b. of the Atomic
Energy Act (42 U.S.C. 2039, 2232b), the
Advisory Committee on Reactor
Safeguards will hold a meeting on
October 7-8, 1993, in room P-10, 7920
Norfolk Avenue, Bethesda, Maryland.
Notice of this meeting was published in
the Federal Register on August 18,
1993.

Thursday, October 7,1993
8:30 a.m.-8:45 a.m.: Opening Remarks by

ACRS Chairman (Open)-The ACRS
Chairman will make opening remarks
regarding conduct of the meeting and
comment briefly regarding items of current
interest. During this session, the Committee
will discuss priorities for preparation of
ACRS reports.

8:45 a.m.-11 a.m.: EPRI Passive LWR
Requirements Document (Open)-The
Committee will discuss the EPRI Utility
Requirements Document for Passive LWRs
and the associated NRC staff's Safety
Evaluation Report, with emphasis on how the
policy issues related to the passive plant
designs have been dealt with the EPRI
document. Representatives of the NRC staff
and industry will participate.,

11 am.-12:30 p.m.: Proposed Resolution of
Generic Issue-23, "Reactor Coolant Pump
Seal Failure" (Open)--The Committee will
review and comment on the proposed rule to
address the resolution of Generic Issue 23.
Representatives of the NRC staff will
participate. Representatives of the industry
will participate, as appropriate.

1:30 p.m.-5"30 p.m.: Severe Accident/PRA
Issues for the ABWR Design (Open)-The
Committee will hear presentations by and
hold discussions with representatives of the
NRC staff and GE on the severe accldent/PRA
issues for the ABWR design. The Committee

will develop comments and
recommendations, as appropriate.

5:30 pm.-6:30 p.m.: Preparation of ACRS
Reports (Open)-The Committee will discuss
proposed ACRS reports regarding items
considered during this meeting.

Friday, October 8,1993
8:30 a.m.-8:35 a.m.: Opening Remarks by

the ACRS Chairman (Open)-The ACRS
Chairman will make opening remarks
regarding conduct of the meeting.
. 8:35 a.m.-10 a.m.: Steam Generator Tube
Rupture Event at Palo Verde, Unit 2 (Open)-
The Committee will hear a briefing by and
hold discussions with representatives of the
NRC staff regarding the issues arising from
the steam generator tube rupture event that
occurred at Palo Verde, Unit 2 on March 14,
1993. Representatives of the industry will
participate, as appropriate.

10 a.m.-1 I a.m.: Proposed Final
'Amendments to 10 CFR Part 55 (Open)-The
Committee will review and comment on the
proposed final amendments to 10 CFR part
55 regarding renewal of license and
requalification requirements for licensed
operators. Representatives of the NRC staff
will participate. Representatives of the
industry will participate, as appropriate.

11:15a.m.-12:15 p.m.: Resolution of
Generic Issue 67.5.1, "'Reassessment of SGTR
Radiological Consequences" (Open)-The
Committee will review and comment on the
proposed resolution of Generic Issue 67.5.1
that addresses the validity of present
techniques to calculate offsite radioactive
dose due to releases from a design basis
steam generator tube rupture. Representatives
of the NRC staff will participate.

1:15 p.m.-1:45 p.m.: Future ACRS
Activities (Open)--The Committee will
discuss topics proposed for consideration
during future ACRS meetings.

1:45 p.m.-2:15 p.m.: Report of the Planning
and Procedures Subcommittee (Open/
Closed)-The Committee will hear a report of
the Planning and Procedures Subcommittee
on matters related to the conduct of internal
organizational and personnel matters relating
to ACRS staff members.

Portions of this session may be closed to
public attendance to discuss matters that
relate solely to internal personnel rules and
practices of this advisory committee pursuant
to 5 U.S.C. 552b(c)(2) and to discuss matters
the release of which would represent a
clearly unwarranted invasion of personal
privacy pursuant to 5 U.S.C. 552b(c)(6).

2:15 p.m.-2:30 p.m.: Arrangements for
Multilateral Meering (Open--The Committee
will discuss the arrangements for its
multilateral meeting.

2:30 p.m.-2:45 p.m. Reconciliation of
ACES Recommendations (Open)-The
Committee will discuss responses from the
NRC Executive Director for Operations to
recent ACRS comments and
recommendations.

3 p.m.-5 p.m.: Preparation of ACRS
Reports (Open)-The Committee will discuss
proposed ACRS reports regarding items
considered during this meeting.

5 p.m.-6 p.m.: ACRS Subcommittee
Activities (Open/Closed)-The Committee
will hear reports and hold discussions
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regarding the status of ACRS subcomnittee
activities, including reports from the
Subcommittee on Thermal Hydraulic
Phenomena, and Computers In Nuclear
Power Plant Operations.

Portions of this session may be closed to
discuss Westinghouse Proprietary
information related to these matters.
6 p.m.-6:30 p.m.: Miscellaneous (Open)-

The Committee will discuss miscellaneous
matters related to the coduct of Committee
activities and complete discussion of topics.
that were not completed during previous
meetings as time and availability of
information permit.

Procedures for the conduct of and
participation in ACRS meetings were
published in the Federal Register on
October 16, 1992 (57 FR.47494). In .
accordance with these procedures, oral
or written statements may be presented
by members of the public, electronic
recordings will be permitted only
during the open portions of the meeting,
and questions may be asked only by
members of the Committee, its
consultants, and staff. Persons desiring
to make oral statements shouldnotify
the ACRS Executive Director, Dr. John
T. Larkins, as far in advance as
practicable so that appropriate
arrangements can be made to allow the
necessary time during the meeting for
such statements. Use of still, motion
picture, and television cameras during
this meeting may be limited to selected
portions of the meeting as determined
by the Chairman. Information regarding
the time to be set aside for this purpose
may be obtained by contacting the
ACRS Executive Director prior to the
meeting. In view of the possibility that
the schedule for ACRS meetings may be
adjusted by the Chairman as necessary
to facilitate the conduct of the meeting,
persons planning to attend should check
with the ACRS Executive Director if
such rescheduling would result in major
inconvenience.

I have determined in accordance with
subsection 10(d) Public Law 92-463 that
it is necessary to close portions of this
meeting noted above to discuss
information that involves the internal
personnel rules and practices of the
agency per 5 U.S.C. 552b(c)(2), to
discuss Proprietary Information
applicable to the matters being
considered per 5 U.S.C. 552b(c)(4), and
to discuss information the release of
which would represent a clearly
unwarranted invasion of personal
privacy per 5 U.S.C. 552b(c)(6).

Further information regarding topics
to be discussed, whether the meeting
has been cancelled or rescheduled, the
Chairman's ruling on requests for the
opportunity to present oral statements.
and the time allotted therefor can be
obtained by contatting the ACRS

Executive Director, Dr. John T. Larkins
(telephone 301--492-4516), between
7:30 a.m. anrd 4:15 p.m. EST.

Dated: September 27, 1993.
John C. Hoyle.
Advisory Committee Management Officer.
[FR Doec. 93-24158 Filed 9-30-93: 8:45 am]
BILLING COw! 759-01-M

Draft Regulatory Guides; Issuance,
Availability

The Nuclear Regulatory Commission
has issued for public comment drafts of
two new guides planned for its
Regulatory Guide Series. This series has
been developed to describe and make
available to the public such information
as methods acceptable to the NRC staff
fpr implementing specific parts of the
Commission's regulations, techniques
used by the staff in evaluating specific
problems or postulated accidents, and
data needed by the staff in its review of
applications for permits and licenses.

The draft guides are temporarily
identified as DG-1023, "Evaluation of
Reactor Pressure Vessels With Charpy
Upper-Shelf Energy Less Than 50 Ft-
Lb." and DG-1025, "Calculational and
Dosimetry Methods for Determining
Pressure Vessel Fluence" The draft
guides are intended for Division 1,
"Power Reactors" DG-1023 is being
developed to provide guidance on
methods acceptable to the NRC staff for
evaluating reactor pressure vessels
when the Charpy upper-shelf energy
falls below the 50 ft-lb limit specified in
NRC's regulations. DG-1025 is being
developed to describe methods and
assumptions acceptable to the NRC staff
for determining the reactor pressure
vessel neutron fluence.

These draft guides are being issued to
involve the public in the early stages of
the development of a regulatory position
in these areas. The draft guides have not
received complete staff review and do
not represent an official NRC staff
position.

Public comments are being solicited
on the guides. Comments should be
accompanied by supporting data.
Written comments may be submitted to
the Rules Review and Directives Branch,
Division of Freedom of Information and
Publications Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
Copies of comments received may be
examined at the NRC Public Document
Room. 2120 L Street NW., Washington,
DC. Comments will be most helpful if
received by December 17, 1993.

Although a time limit is given for
commets on these,,daft gudes,
comments and suggestions in

connection with items for inclusion in
guides currently being developed or
improvements in all published guides
are encouraged at any time.

Regulatory guides are available for
inspection at the Commission's Public
Document Room, 2120 L Street NW.,
Washington, DC. Requests for single
copies oftlraft guides (which may be
reproduced) or for placement on all
automatic distribution list for single
copies of future draft guides in specific
divisions should be made in writing to
the U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Attention: Distribution and Mail
Services Section. Telephone requests
cannot be accommodated. Regulatory
guides are not copyrighted, and
Commission approval is not required to
reproduce them.
(5 U.S.C. 552(a)l

Dated at Rockville, Maryland. this 24th day
of September 1993.

For the Nuclear Regulatory Commission.
Lawrence C. Shao,
Director, Division of Engineering, Office of
Nuclear 1egulatory lesearch.
[FR Doec. 93-24160 Filed 9-3-93; 8:45 aml
BILUNG CODE 7590-01-M

OFFICE OF PERSONNEL
MANAGEMENT

Federal Prevailing Rate Advisory
Committee; Meeting

According to the provisions of section
10 of the Federal Advisory Committee
Act (Pub. L. 92-463), notice is hereby
given that meetings of the Federal
Prevailing Rate Advisory Committee
will be held on-
Thursday, Oct. 14,1993
Thursday, Nov. 4, 1993
Thursday. Nov. 18.1993

The meetings will start at 10:45 a.m.
and will be held in room 5A06A, Office
of Personnel Management Building,
1900 E Street, NW., Washington, DC.

The Federal Prevailing Rate Advisory
Committee is composed of a Chairman,
representatives from five labor unions
holding exclusive bargaining rights for
Federal blue-collar employees, and
representatives from five Federal
agencies. Entitlement to membership on
the Committee is provided for in 5
U.S.C. 5347.

The Committee's primary
responsibility is to review the Prevailing
Rate System and other matters pertinent
to establishing prevailing rates under
subchapter IV, chapter 53, 5 U.S.C., as
amended, and from time to time advise
the Office of Personnel Management.
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These scheduled meetings will start
in open session with both labor and
management representatives attending.
During the meeting either the labor
members or the management members
may caucus separately with the
Chairman to devise strategy and
formulate positions. Premature
disclosure of the matters discussed in
these caucuses would unacceptably
impair the ability of the Committee to
reach a consensus on the matters being
considered and would disrupt
substantially the disposition of its
business. Therefore, these caucuses will
be closed to the public because of a
determination made by the Director of
the Office of Personnel Management
under the provisions of section 10(d) of
the Federal Advisory Committee Act
(Pub. L. 92-463) and 5 U.S.C.
552b(c)(9)(B). These caucuses may,
depending on the issues involved,
constitute a substantial portion of the
meeting.

Annually, the Committee publishes
for the Office of Personnel Management,
the President, and Congress a
comprehensive report of pay issues
discussed, concluded recommendations,

-and related activities. These reports are
available to the public, upon written
request to the Committee's Secretary.

The public is invited to submit
material in writing to the Chairman on
Federal Wage System pay matters felt to
be deserving of the Committee's
attention: Additional information on
these meetings may be obtained by
contacting the Committee's Secretary,
Office of Personnel Management,
Federal Prevailing Rate Advisory
Committee, room 1340, 1900 E Street,
NW., Washington, DC 20415 (202) 606-
1500.

Dated: September 23, 1993.
Anthony F. Ingrassia,
Chairman, Federal Prevailing Rate Advisory
Committee.
IFR Doc. 93-24130 Filed 9-30-93; 8:45 aml
BILUNG CODE 6325-01-M

PHYSICIAN PAYMENT REVIEW

COMMI SSION

Commission Meeting

AGENCY: Physician Payment Review
Commission.
ACTION: Notice of meeting.

.SUMMARY: The Commission will hold its
next public meeting on Thursday,
October 28 and Friday, October 29, 1993
at the Omni Georgetown Hotel, 2121 P
Street NW, Washington, DC. The
meetings are expected to begin at 9 a.m.
each day. Much of the meeting will be

devoted to reviewing a number of issues
related to health system reform and the
approaches currently being considered
by the Congress. It also plans to discuss
the impact of reform on academic health
centers, the changing market for health
services, staffing patterns in group
practices and managed care
organizations, retraining physicians to
provide primary care, and integrating
physicians into managed care practices.

ADDRESSES: The Commission is located
at 2120 L Street, NW in Suite 510,
Washington, DC. The telephone number
is 202/653-7220.

FOR FURTHER INFORMATION CONTACT:
Lauren LeRoy, Deputy Director, or
Annette Hennessey, Executive Assistant
at 202/653-7220.

SUPPLEMENTARY INFORMATION: Agendas
for the meeting will be available on
Friday, October 22, 1993 and will be
mailed out at that time. To receive an
agenda, please direct all requests to the
receptionist at 202/653-7220.
Paul B. Ginsburg,
Executive Director.
[FR Doc. 93-24181 Filed 9-30-93; 8:45-aml
BILLING cODE 6820-SE-M

SECURITIES AND EXCHANGE
COMMISSION

(Release No. 34-32965; File No. SR-BSE-
93-13]

Self-Regulatory Organizations; Filing
of Proposed Rule Change by the
Boston Stock Exchange, Inc. Relating
to Account Identification Codes

September 27, 1993.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
("Act"), 15 U.S.C. 78s(b)(1), notice is
hereby given that on July 22, 1993, as
subsequently amended on September
20, 1993,1 the Boston Stock Exchange,
Inc. ("BSE" or "Exchange") filed with
the Securities and Exchange
Commission ("Commission") the
proposed rule change as described in
Items I, IT and Il below, which Items
have been prepared by the self-
regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

'See letter from Karen A. Aluise, Assistant Vice
President, BSE, to Diana Luka-Hopson, Branch
Chief, Commission, dated September 14, 1993.
Amendment No. 1 clarified that the language of the
proposed rule would be added to Chapter B,
Section 15 of the Rules of the Exchange following
the first paragraph.

1. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

The BSE seeks to adopt a set of
account identification codes to enhance
its audit trail capabilities.z The
Exchange proposes to adopt the
following account identification codes:3

Program Program
Prae tradeiade non- All other
index index orders
arbi- arbi-
trage -trage

Member/
member
organiza-
tion:
-Propri- D C P

etary.
-rAs agent M N W

for other
member.

Customer:
--Individ- J K I

ual (80A).
-- Other U Y A

agency.

Definitions:
Member/member organization, proprietary:

A memberlmember organization trading for its
own account.

Member/member organization, as agent for
other member: A member/member
organization trading as agent for the account
of another memberimember organization.

Program Trade, Index Arbitrage: The
purchase or sale of "baskets" or groups of
stocks in conjunction with the intended
purchase or sale of one or more cash-settled
options or futures contracts in an attempt to
rfit b the price difference, as defined in

SE RLe BOA.
Program Trade, Non-Index Arbitrage: A

trading strategy involving the related purchase
or sale of a group of 15 or more stocks having
a total market value of $1 million or more, as
defined in NYSE Rule 80A.

Individual (80A): An account for an
individual as defined by NYSE Rule 80A.

Other Agency: Any Other non-member or
non-member organization.

II. Self-Regulatory Organization's
Statement of the Purpose of and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change

2 An audit trail is a surveillance tool produced
and utilized by a self-regulatory organization to
detect fraudulent or illegal trading and for
investigative purposes in disciplinary proceedings.
It is comprised of trade-by-trade data. In
chronological order, including the name of the
security, quantity, price, execution time and parties
to each trade.

3The BSE proposes to add the identification
codes to Chapter I1, Section 15 of the BSE Rules of
the Board of Governors following the first
paragraph. In addition, the proposed language
would be entitled "Account Identification Codes."
See Amendment No. 1. supra note 1.
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and discussed any comments it received
on the proposed rule change. The text
of these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
Sections A, B, and C below, of the most
significant aspects of such statements.

A. Self-Regulatory Organization's
Statement of the Purpose of and
Statutory Basis for, the Proposed Rule
Change

(a) Purpose

The purpose of the proposed.rule
change is to enhance the Exchange's
audit trail capabilities by requiring
member firms to specify the account
type on all orders sent to the Exchange.
There will be three separate categories
of trade types consisting of (1) program
trading, index arbitrage; (2) program
trading, non-index arbitrage; and (3) all
other orders. Each category will be
broken down by four customer types
consisting of (1) member/member
organization proprietary; (2) member/
member organization as agent for other
members; (3) individual investors (80A);
and (4) other agency.

The Exchange believes that these new
account identifiers will enhance the
efficiency and accuracy of audit trail
information and will facilitate
surveillance investigations by readily
identifying a member's own proprietary
trading, thus reducing information
requests to member firms. Member firms
would be given a reasonable period of
time in which to make changes to their
systems to comply with the new order
identification requirements.4

(b) Statutory Basis
The proposed rule change is

consistent with Sectipn 6(b)(5) of the
Act in that it furthers the objectives to
promote just and equitable principles of
trade, to foster cooperation and
coordination with persons engaged in
regulations, clearing, settling,
processing information with respect to,
and facilitating transactions in
securities, to remove impediments to
and perfect the mechanism of a free and
open market and a national market
system, and, in general, to protect
investors and the public interest; and is
not designed to permit unfair
discrimination between customers,
issuers, brokers, or dealers.

4The BSE stated that member firms would have
90 days following Commission approval of the
pmposal tocernply with the account identification
requiremees. Telephone convegsation between
Karen A- Alim, asiatant Vice- President., BSE. and
Louis A. Randazzo. Aorney, ComnissWo. on July
28. 1993.

B. Self-Regulatory Organization's
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

The Exchange has neither solicited
nor received comments on the proposed
rule change.

Ill. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the publication of
this notice in the Federal Register or
within such other period (i) as the
Commission may designate up to 90
days of such date if it finds such longer
period to be appropriate and publishes
its reasons for so finding or (ii) as to
which the self-regulatory organization
consents, the Commission will:

(A) by order approve the proposed
rule change, or

(B) institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of the
submission, all subsequent-
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the Commissionrs Public Reference
Section, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of such
filing will also be available for
inspection and copying at the principal
office of the BSE. All submissions
should refer to File No. SR-BSE-93-13
and should be submitted by October 22.
1993.

For the Commission, by the Division of
Market Regulation. pursuant to delegated
authority.
Margaret H. McFarland,
Deputy Secretary.

IFR Doc. 93-24194 Filed 9-30-93; 8;45 aml
BILUNG CODE 4010-C41-

[Release No. 34-32959; File No. SR-CHX-
93-211

Self-Regulatory Organizations; Notice
of Filing and Immediate Effectiveness
of Proposed Rule Change by the
Chicago Stock Exchange, Inc., To
Establish a Policy on Transfers of
Specialists' Books

September 24. 1993.
Pursuant to section 19(b)(1) of the

Securities Exchange Act of 1934
("Act"), 15 U.S.C. 78s(bgl), notice is
hereby given that on September 16,
1993, the Chicago Stock Exchange, Inc.
("CHX" or "Exchange") filed with the
Securities Exchange Commission
("Commission"). the proposed rule
change as described in Items I, I, and
III below, which Items have been
prepared by the self-regulatory
organization. The Commission is
publishing this notice'to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

The CHX proposes to publish to
members the following existing policy
concerning transfers of a specialist's
book under Article XXX, Rule 1,
Interpretation and Policy .01 of the
Exchange Rules:

The Exchange's Committee on Specialist
Assignment and Evaluation (the "CSAE") has
recently been requested to approve the "sale"
of several specialists' books from one
specialist unit to another. Although the CSAE
may approve one or more of these
transactions, it is important to recognize that
specialists do not own their books and have
no right to sell them. The books are an
Exchange franchise and, consequently, the
assignment of a book to a specialist by the
Exchange is a privilege which the Exchange
grants based upon a variety of factors.
including the capital commitment of the
specialist unit and the trading performance of
the co-specialist. Transfers of books from one
specialist unit to another will only be
approved by the CSAE if, among other
factors, it finds that the new specialist and
co-specialist would meet the requirements of
an initial assignment in competition for those
books, and is in the overall best interests of
the Exchange. Even if the tramfer is
approvel, it is the transfer of the franchise
which has been approved, and the continued
trading of such books is swbiet to the
continuing authority of the CSAF,

• 51394



Federal Register / Vol. 58, No. 189 /.Friday, October 1, 1993 / Notices

II. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of,
and basis for, the proposed rule change
and discussed any comments it received
on the proposed rule change. The text
of these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
Sections A, B, and C below, of the most
significant aspects of such statements.

A. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose
The purpose of the proposed change

is to publish to members an existing
Exchange policy concerning transfers of
a specialist's book under Article XXX,
Rule 1, Interpretation and Policy .01.
Specifically, the proposed change will
set forth the Exchange's position that
transfers of specialists' books from one
specialist unit to another are subject to
the approval of the CSAE, and that a
book is not an asset which can be sold
by a specialist unit, but is an Exchange
franchise, the use of which is subject to
Exchange Rules.

2. Statutory Basis
The proposed rule change is

consistent with section 6(b)(5) of the Act
in that it is designed to promote just and
equitable principles of trade, to remove
impediments and to perfect the
mechanism of a free and open market
and a national market system, and, in
general, to protect investors and the
public interest.

B. Self-Regulatory Organization's
Statement on Burden on Competition

The Exchange does not believe that
- the proposed rule change will impose

any burden on competition.

C. Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

The proposed rule change has been
endorsed by the Committee on
Specialist Assignment and Evaluation.

M. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The foregoing rule change constitutes
a stated policy, practice or
interpretation with respect to the

meaning, administration or enforcement
of an existing rule of the Exchange and
therefore has become effective pursuant
to Section 19(b)(3)(A) of the Act and
subparagraph (e) of Rule 19b-4
thereunder. At any time within 60 days
of the filing of such rule change, the
Commission may summarily abrogate
such rule change if it appears to the
Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purpose of the Act.

IV. Solicitation of Comments
Interested persons are invited to

submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street NW.,
Washington, DC 20549. Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the Commission's Public Reference
Section. 450 Fifth Street NW.,
Washington, DC 20549. Copies of such
filing will also be available for
inspection and copying at the principal
office of the CHX. All submissions
should refer to File No. SR--CHX-93-21
and should be submitted by October 22,
1993.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.
Margaret IL McFarland,
Deputy Secretary.
[FR Doc. 93-24104 Filed 9-30-93; 8:45 am]
BILUNG CODE 8010-01-M

[Release No. 34-32957; File No. SR-DTC-
93-9]

Self-Regulatory Organizations; The
Depository Trust Company;, Notice of
Filing of a Proposed Rule Change
Relating to Implementation of a
Deposit Automated Management
Service

September 24, 1993.
Pursuant to section 19(b)(1) of the

Securities Exchange Act of 19342 notice

is u.s.c. 7as(b)(i) (IN11L

is hereby given that on August 16, 1993,
The Depository Trust Company ("DTC")
filed with the Securities and Exchange
Commission ("Commission") the
proposed rule change as described in
Items I, II, and III below, which Items
have been prepared substantially by
DTC. The Commission is publishing this
notice to solicit comments on the
proposed rule change from interested
persons.

I. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

The proposed rule change will
establish procedures for implementation
of the Deposit Automated Management
("DAM') service. DAM is an enhanced
automated deposit service that will
allow DTC participants to send details
of deposits to DTC in advance of
forwarding physical certificates.

II. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
DTC included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments that it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. DTC
has prepared summaries, set forth in
sections (A), (B), and (C) below, of the
most significant aspects of such
statements.

(A) Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

Once implemented, DAM will enable
a DTC participant to send to DTC
advance Computer-to-Computer Facility
(CCF/CCF II) or PTS transmissions with
details regarding securities that the
participant plans to deposit. DTC then
will determine whether the proposed
deposit is acceptable and will adjust the
proposed deposit by deleting items such
as ineligible issues, chilled issues, and
incorrect CUSIPs. After DTC flags rejects
and notes the record date of any
corporate event or other special
processing items, it will direct the
printing of a special bar-coded deposit
ticket automatically for all accepted
items on a thermal bar-code printer
located either at the participant's site or
at DTC.2 The bar-coded ticket will

21f a participant chooses not to acquire a bar-code
printer (which costs between $2,000 and $8,o0o.
depending on printer speed). DTC will print bar-
coded deposit tickets on a printer located at DTC

Continued
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contain such information as the identity
of the transfer agent, the nature of the
deposit (e.g., whether the deposit is
made pursuant to a special corporate
event or whether the shares are those of
a limited partnership), and other
information that is required for DTC's
internal processing of the deposit. After
the participant presents the physical
certificates of the bar-coded deposit
ticket to DTC, DTC will scan the bar-
coded deposit ticket, and the
information contained therein
immediately will update DTC's
mainframe computer. This process
eliminates the need to enter data by
keystroke.

Among other benefits, this service
will:

(1) Provide an opportunity for
participants to consolidate deposits in
the same issue (whether or not the
advanced deposit notifications are
transmitted to DTC together) and enable
DTC to produce a single deposit ticket
for the total quantity of an issue
deposited on a particular day; 3

(2) Provide a unique deposit control
number that will be printed on the
deposit ticket for each deposit, which
will speed research, when needed, on
the deposited item;
(3) Permit participants to suspend

deposits for up to ten business days in
the event of an emergency
transportation delay, or error.

Participants that have a low volume of
deposits and that do not want to
purchase a bar-coded printer will be
able to use the PTS Deposit Automation
Management Participant ("DAMP")
function to enter details of their
intended deposits. The PTS DAMP
function also can be used by CCF users
to modify or delete deposit data already
transmitted to DTC as well as to enter
additional deposit data.

In 1993, DTC expects to process more
than 4.5 million deposits comprised of
approximately 17.5 million certificates.
The automation features of DAM will
reduce DTC's costs and enhance DTC's
efficiency in handling these deposits.
DTC will pass the savings that it will
realize from DAM directly to
participants by lowering deposit fees as
follows: (a) for deposits made under
DAM, DTC will reduce the deposit
charge by 400 (290 for legal deposits)
from the applicable zone deposit charge
for participants that print bar-coded
tickets in their office and present the
physical deposits to DTC and (b) by 290

and will match the bar-coded tickets against the
participant's deposit tickets when they are received.

Participants can save by avoiding separate fees
for multiple deposits made in the same issue on the
same day.

(for deposits other than legal deposits)
from the applicable zone deposit charge
for participants that ask DTC to print the
bar-coded tickets and to attach the
tickets to the physical certificates when
they arrive at DTC. In addition, because
DTC will prescreen the issues of
securities that participants deposit, the
new service will help participants save
money by minimizing costly deposit
rejects. The proposal will neither add
new rules nor amend DTC's existing
rules.4

The proposed rule change is
consistent with the requirements of
Section 17A(b)(3)(F) of the Act in that
it promotes efficiencies in the clearance
and settlement of securities
transactions.

(B) Self-Regulatory Organization's
Statement on Burden on Competition

DTC does not believe that the
proposed rule change will impose any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

(C) Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

DTC has not sought comments on the
proposed rule change.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action
* Within thirty-five days of the date of
publication of this notice in the Federal
Register, or within such longer period
(i) as the Commission may designate up
to ninety days of such date if it finds
such longer period to be appropriate
and publishes its reasons for so finding
or (ii) as to which DTC consents, the
Commission will:

(a) By order approve such proposed
rule change or

(b) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments
Interested persons are invited to

submit written data, views, and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street NW.,
Washington, DC 20549. Copies of the
submission, all subsequent
amendments, all written statements

4 Telephone conversation between Jack R.
Wiener, Associate Counsel, and Cheryl Lambert,
Group Director, DTC, and Richard C. Strasser,
Attorney, Division of Market Regulation,
Commission (September 7,1993).

with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission's Public Reference
Room at the address above. Copies of
such filing will also be available for
inspection and copying at the principal
office of DTC. All submissions should
refer to File Number SR-DTC-93-9 and
should be submitted by October 22,
1993.

For the Commission by the Division of
Market Regulation, pursuant to delegated
authority.5
Margaret H. McFarland,
Deputy Secretary.
IFR Doc. 93-241,05 Filed 9-30-93; 8:45 am]
BILUNG CODE 8010-01-M

[Release No. 35-25890]

Filings Under the Public Utility Holding
Company Act of 1935 ("Act")

September 24, 1993.
Notice is hereby given that the

following filling(s) has/have been made
with the Commission pursuant to
provisions of the Act and rules
promulgated thereunder. All interested
persons are referred to the application(s)
and/or declaration(s) for complete
statements of the proposed
transaction(s) summarized below. The
application(s) and/or declaration(s) and
any amendments thereto is/are available
for public inspection through the
Commission's Office of Public
Reference.

Interested persons wishing to
comment or request a hearing on the
application(s) and/or declaration(s)
should submit their views in writing by
October 18, 1993 to the Secretary,
Securities and Exchange Commission,
Washington, DC 20549, and serve a
copy on the relevant applicant(s) and/or
declarant(s) at the address(es) specified
below. Proof of service (by affidavit or,
in case of an attorney at law, by
certificate) should be filed with the
request. Any request for hearing shall
identify specifically the issues of fact or
law that are disputed. A person who so
requests will be notified of any hearing,
if ordered, and will receive a copy of.
any notice or order issued in the matter.
After said date, the application(s) and/
or declaration(s), as filed or as amended,

517 CFR 200.30-3(a)(12) (1992).
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may be granted and/or permitted to
become effective.

Allegheny Power System, Inc. (70-8271)

Notice of Proposal to Increase Number
of Shares of Authorized Common Stock;
Order Authorizing Solicitation of
Proxies

Allegheny Power System, Inc.
("Allegheny"), 12 East 49th Street, New
York, New York 10017, a registered
holding company, has filed a
declaration under sections 6(a)(2), 7 and
12(e) of the Act and Rules 62 and 65
thereunder.

Allegheny proposes to amend
("Amendment") its corporate charter to
reclassify each share of its common
share, par value $2.50 per share, issued
or unissued, into two shares of common
stock, par value $1.25 per share.

Allegheny also requests authority to
increase the number of shares which it
has authority to issue to 260 million
shares. $1.25 par value per share.
Allegheny's authorized common stock
now consists of 130 million shares,
$2.50 par value per share, of which
57,291,992 share are now outstanding.
At the close of business on the date the
Amendment is filed with the Maryland
State Department of Assessments and
Taxation, Allegheny's authorized
common stock will consist of 260
million shares, $1.25 par value per
share, of which 114,583,984 shares will
be'outstanding. The amount of
Allegheny's stated capital will not be
changed as a result of the Amendment.

Allegheny states that such increases
in the amouni of authorized but
unissued common stock is necessary to
effect a two-for-one stock split.
Consequently, Allegheny proposes to
issue, through December 31, 1994, one
additional share of common stock for
each share of common stock outstanding
on the record date for such distribution.

Allegheny proposes to submit the
Amendment for consideration and
action by its stockholders at a special
meeting to be held on or about
November 3, 1993, and in connection
therewith, to solicit proxies from its
stockholders. Consequently, Southern
requests that the effectiveness of its
declaration with respect to such
solicitation of proxies be permitted to
become effective as provided in Rule
62(d).

It appearing to the Commission that
Allegheny's declaration regarding the
proposed solicitation of proxies should
be permitted to become effective
forthwith, pursuant to Rule 62:

It is ordered, that the declaration
regarding the proposed solicitation of
proxies be, and it hereby is, permitted

to become effective forthwith, pursuant
to Rule 62 and subject to the terms and
conditions prescribed in Rule 24 under
the Act.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
Margaret H. McFarland,
Deputy Secretary.
lFR Doc. 93-24103 Filed 9-30-93; 8:45 aml
BILLING CODE 801O-1-11

[Release No. 35-258921

Filings Under the Public Utility Holding
Company Act of 1935 ("Act")

September 24, 1993.
Notice is hereby given that the

following filing(s) has/have been made
with the Commission pursuant to
provisions of the Act and rules
promulgated thereunder. All interested
persons are referred to the application(s)
and/or declaration(s) for complete
statements of the proposed
transaction(s) summarized below. The
applicatiqn(s) and/or declaration(s) and
any amendments thereto is/are available
for public inspection through the
Commission's Office of Public
Reference.

Interested persons wishing to
comment or request a hearing on the
application(s) and/or declaration(s)
should submit their views in writing by
October 18, 1993 to the Secretary,
Securities and Exchange Commission,
Washington, DC 20549, and serve a
copy on the relevant applicant(s) and/or
declarant(s) at the address(es) specified
below. Proof of service (by affidavit or,
in case of an attorney at law, by
certificate) should be filed with the
request. Any request for hearing shall
identify specifically the issues of fact or
law that are disputed. A person who so
requests will be notified of any hearing,
if ordered, and will receive a copy of
any notice or order issued in the matter.
After said date, the application(s) and/
or declaration(s), as filed or as amended,
may be granted and/or permitted to
become effective.

Fitchburg Gas and Electric Light Co.
(70-8098)

Fitchburg Gas and Electric Light
Company ("Fitchburg"), 216 Epping
Road, Exeter, New Hampshire 03833, a
subsidiary of UNITIL Corporation, a
registered holding company, has filed a
declaration under sections 6(a) and 7 of
the Act and Rule 50(a)(5) thereunder.

Fitchburg proposes to issue and sell
its debentures by private placement, in
a aggregate principal amount not
exceeding $19 million, in one series

prior to December 31, 1993
("Debentures"). The Debentures will
have such interest rate, maturity date,
redemption. provisions, be sold in such
manner and at such price and have such
other terms and conditions as shall be
determined through negotiation and
approved by the Commission prior to
their issuance and sale.

Fitchburg proposes to use the net
proceeds derived from the issuance and
sale of the Debentures for general
corporate purposes, including, but not
limited to, principally the payment at
maturity and redemption of certain
outstanding long-term notes in the total
principal amount of $21,225 million, as
well as for the repayment of certain
outstanding short-term borrowings and/
or for certain capital expenditures.
Specifically, such net proceeds would
be used, among other things, for: (1) the
payment of the $12 million principal of,
its Six Year Notes, 10.51%, at maturity
on December 3, 1993; and (2).the early
redemption, on or after November 1,
1993, of: (a) $5.925 million principal
amount of its Twenty-five Year Notes,
93/t%, due March 1, 1995; (b) $600,000
principal amount of its Twenty-five
Year Notes, 10%, due September 1,
1996; and (c) $2.7 million principal
amount of its Twenty-five Year Notes,
101/4%, due May 1, 1990. Fitchburg
states that in connection with the early
redemption of certain notes, Fitchburg
will be obligated to pay a redemption
premium to holders of those notes. Any
additional funds required to pay or
redeem the notes will derive from
.internally generated funds and/or short-
term borrowings.

Fitchburg requests that, pursuant to
paragraph (a)(5) of Rule 50 under the
Act, the Commission grant it an
exception from the competitive bidding
requirements of Rule 50 so that
Fitchburg may undertake negotiations
with respect to the issuance and sale of
the Debentures. It may do so.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
Margaret H. McFarland,
Deputy Secretary.
FR Doc. 93-24102 Filed 9-30-93;8:45 am]

BILLING CODE 8010--N

DEPARTMENT OF STATE

[Public Notice 18741

Russian, Eurasian and East European
Studies Advisory Committee; Meeting

The Department of State announces
that the Russian, Eurasian and East
European Studies (Title VIII) Advisory
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Committee will convene on December 3,
1993, beginning at 10 a.m. in room
1105, U.S. Department of State, 2201 C
Street, NW., Washington, DC.

The Advisory Committee will
recommend grant recipients for the FY
1994 competition of the Russian,
Eurasian and East European Research
and Training Program in connection
with the Soviet-Eastern European
Research and Training Act of 1983. The
agenda will include: Opening
statements by the Chairman and
members of the Committee and, within
the Committee, discussion, approval,
and recommendation that the
Department of State negotiate grant
agreements with certain "national
organizations with an interest and
expertise in conducting research and
training concerning the Iformer USSR
and Eastern Europe," based on the
guidelines contained in the call for
applications published in the Federal
Register on July 19, 1993. Following
committee deliberation, interested
members of the public may make oral
statements concerning the Title VIII
program in general.

This meeting will be open to the
public; however, attendance will be
limited to the seating available. Entry
into the Department of State building is
controlled and must be arranged in
advance of the meeting. Those planning
to attend should notify Joanne Bramble,
INR/RES, U.S. Department of State,
(202) 736-9050, by November 29, 1993,
providing their date of birth, social
Security number, and any requirements
-for special needs. All attendees must
use the 2201 C Street, NW., entrance to
the building. Visitors who arrive
without prior notification and without a
photo ID will not be admitted.

Dated: September 17, 1993.
Kenneth E. Roberts,
Executive Director, Russian, Eurasian and
East European Studies Advisory Committee.
IFR Doc. 93-24801 Filed 9-30-93; 8:45 aml
BILUNG CODE 4710-32-

[Public Notice 18751

Shipping Coordinating Committee;
Subcommittee on Safety of Life at Sea
and Associated Bodies Working Group
on Stability and Load Lines and on
Fishing Vessels Safety; Meeting

The Working Group on Stability and
Load Lines and on Fishing Vessels
Safety of the Subcommittee on Safety of
Life at Sea (SOLAS) will conduct an
open meeting on October 15, 1993, at 9
a.m. in room 6319 at Coast Guard
Headquarters, 2100 Second Street, SW;,
Washington, DC. ;

The purpose of this Working Group
meeting is to discuss the preparations
for the 38th Session of the International
Maritime Organization (IMO)
Subcommittee on Stability and Load
Lines and on Fishing Vessels Safety
(SLF), which is scheduled for March
14-18, 1994.

Items of discussion will include the
following: Subdivision and damage
stability standards of passenger ships;
harmonization of probabilistic damage
stability provisions for all ship types;
technical revisions to the 1966 Load
Line Convention; and probabilistic oil
outflow.

Members of the public may attend
this meeting up to the seating capacity
of the room.

For the information on this SLF Working
Group meeting, contact Mr. H.P. Cojeen or
Mr. W. M. Hayden at (202) 267-2988; U.S.
Coast Guard Headquarters (G-MTH), 2100
Second Street, SW., Washington, DC 20593-
0001.

Dated: September 17, 1993.
Marie Murray,
Executive Secretary. Shipping Coordinating
Committee.
IFR Doc. 93-24082 Filed 9-30-93; 8:45 am]
BILUNG CODE 4710-07-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

[CGD 93-0641

Merchant Marine Personnel Advisory
Committee; Meetings.

AGENCY: Coast Guard, DOT.
ACTION: Notice of meetings.

SUMMARY: Pursuant to section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463; 5 U.S.C. App. I), notice
is hereby given of a meeting of the
Merchant Marine Personnel Advisory
Committee (MERPAC) and working
groups. The full Committee meeting will
beheld on Wednesday, December 8,
1993, in room 2415 of U.S. Coast Guard
Headquarters. The meeting is scheduled
to run from 9 a.m. to 4 p.m. Attendance
is open to the public. The agenda
follows:
1. Opening remarks.
2. Chairman's remarks.
3. Issue Briefs.

a. Foreign licensing practices.
b. Non-traditional licensing practices.
c. Review of lower level examination
-questions. :

d. Applicability of OPA 90 to mariner
licensing.

.e. Coast Guard position paper
concerning the revision of STCW.

4. Working Group Reports.
a. Adopt or reject the three resolutions

on physical standards prepared by
the physical standards working
group during the last meeting.

5. Presentations by the public.
6. Other topics of discussion

a. Review of Coast Guard Focus Group
report.

b. Adopt or reject the
recommendation that the committee
include members from the inland
and near coastal towing, small
passenger and offshore industries.

A preliminary meeting of the
Committee working groups will be held
on Tuesday, December 7, 1993, in room
2415 of U.S. Coast Guard Headquarters.
This meeting is scheduled to run from
9 a.m. to 4 p.m. Attendance is open to
the public.
SUPPLEMENTARY INFORMATION: With
advance notice, and at the discretion of
the Chairman, members of the public
may present oral statements at the
meeting. Persons wishing to present oral
statements should notify the MERPAC
Executive Director no later than the day
before the meeting.

Written statements or materials may
be submitted for presentation to the
Committee at any time; however, to
ensure distribution to each Committee
member, 20 copies of the written
material should be submitted to the
Executive Director by December 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Commander Scott J. Glover, Executive
Director, Merchant Marine Personnel
Advisory Committee (MERPAC), room
1210, U.S. Coast Guard Headquarters,
2100 Second Street, SW., Washington,
DC 20593-0001, (202) 267-0221.

Dated: September 24, 1993.
A. E. Henn,
RearAdmiral, U.S. Coast Guard, Chief, Office
of Marine Safety, Security and Environmental
Protection.
IFR Doc. 93-24211 Filed 9-30-93; 8:45 am]
BILUNG CODE 4910-14-U

Federal Aviation Administration

Recommended Traffic Patterns and
Practices for Aeronautical Operations
at Airports Without Operating Control
Towers

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of availability.

SUMMARY: The Federal Aviation
Administration (FAA) announces the
availability of Advisory Circular (AC)
No. 90-66A. This AC provides
recommended traffic pattern procedures
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and practices at airports without
operating control towers for aircraft,
lighter than air, glider, parachute,
rotorcraft, and ultralight vehicle
operations.
EFFECTIVE DATE: August 26, 1993.
ADDRESSES: A copy of AC No. 90-66A,
Recommended Traffic Patterns and
Practices for Aeronautical Operations at
Airports without Operating Control
Towers, may be obtained by sending a
written request with a self-addressed
mailing label to: Department of
Transportation, Utilization and Storage
Section, M-443.2, Washington, DC
20590.
FOR FURTHER INFORMATION CONTACT:
Ellen Crum, Air Traffic Rules Branch,
ATP-230, Airspace Rules and
Aeronautical Information Division,
Federal Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone (202) 267-8783.
SUPPLEMENTARY INFORMATION: AC No.
90-66A supersedes AC No. 90-66,
Recommended Standard Traffic Patterns
for Airplane Operations at Uncontrolled
Airports, dated February 27, 1975.

Issued in Washington, DC on September
23, 1993.
Harold W. Becker,
Manager, Airspace-Rules and Aeronautical
Information Division.
[FR Dec. 93-24153 Filed 9-30-93; 8:45 am)
BILUNG COOE 4910-13-M

Aviation Rulemaking Advisory
Committee Meeting on Transport
Airplane and Engine Issues

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of meeting.

SUMMARY: The FAA is issuing this notice
to advise the public of a meeting of the
Federal Aviation Administration's
Aviation Rulemaking Advisory
Committee to discuss transport airplane
and engine issues.
DATES: The meeting will be held on
October 20, 1993 at 8 a.m. Arrange for
oral presentations by October 10, 1993.
ADDRESSES: The meeting will be held at
McDonnell Douglas, 1735 Jefferson-
Davis Highway, suite 1200, Crystal City,
Virginia.
FOR FURTHER INFORMATION CONTACT:
Ms. Kathy Ball, Aircraft Certification
Service (AIR-i), 800 Independence
Avenue SW., Washington, DC 20591,
telephone (202) 267-8235.
SUPPLEMENTARY INFORMATION: Pursuant'
to section 10(a)(2) of the Federal
Advisory Committee Act (Pub L. 92-
463; 5 U.S.C. app. II}i notice is given of

a meeting of the Aviation Rulemaking
Advisory Committee to be held on
October 20, 1993, at McDonnell
Douglas, 1735 Jefferson-Davis Highway,
suite 1200, Crystal City, Virginia. The
agenda for the meeting will include:.

" Opening Remarks.
" Review of Action Items.
" Reports of working groups.
" Discussion of harmonization and

working group schedules.
* Status of harmonization activities
Attendance is open to the interested

public, but will be limited to the space
available. The public must make
arrangements by October 10, 1993, to
present oral statements at the meeting.
The public may present written
statements to the committee at any time
by providing 25 copies to the Assistant
Executive Director for Transport
Airplane and Engine Issues or by
bringing the copies to him at the
meeting. In addition, sign and oral
interpretation can be made available at
the meeting, as well as an assistive
listening device, if requested 10
calendar days before the meeting.
Arrangements may be made by
contacting the person listed under the
heading FOR FURTHER INFORMATION
CONTACT.

Issued in Washington, DC, on September
23, 1993.
William J. Sullivan,
Assistant Executive Director for Transport
Airplane and Engine Issues, Aviation
Rulemaking Advisory Committee.
[FR Doc. 93-24154 Filed 9-30-93; 8:45 am]
BILLING CODE 4910-13-M

Notice of Intent To Rule on Application
To Impose a Passenger Facility Charge
(PFC) at Albany County Airport,
Albany, New York.
AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of intent to rule On
application.

SUMMARY: The FAA proposes to rule and
invites public comment onthe
application to impose a PFC at Albany
County Airport under the provisions of
the Aviation Safety and Capacity
Expansion Act of 1990 (Title IX of the
Omnibus Budget Reconciliation Act of
1990) (Pub. L 101-508) and part 158 of
the Federal Aviation Regulations (14
CFR part 158).
DATES: Comments must be received on
or before November 1, 1993.
ADDRESSES: Comments on this - "
application may be mailed or delivered
in triplicate to the FAA at the following
address: Mr. Philip Brito, Manager, New
York Airports District Office, 181 South

FranklinAvenue, room 305, Valley
Stream, New York 11581.

In addition, one copy of any
comments submitted to the FAA must
be mailed or delivered to Michael N.
Polovina, Director of the Albank County
Airport, at the following address:
Albany County Airport, ARFF Building,
2nd Floor, Albany, New York 12211.

Air carriers and foreign air carriers
may submit copies of written comments
previously provided to the County of
Albany under § 158.23 of part 158.
FOR FURTHER INFORMATION CONTACT:
Mr. Philip Brito, Manager of the New
York Airports District Office, 181 South
Franklin Avenue, room 305, Valley
Stream, New York, 11581, (718) 553-
1882. The application may be reviewed
in person at this same location.
SUPPLEMENTARY INFORMATION: The FAA
proposes to rule and invites public
comment on the application to impose
a PFC at Albany County Airport under
the provisions of the Aviation Safety
and Capacity Expansion Act of 1990
(Title IX of the Omnibus Budget
Reconciliation Act of 1990) (Pub. L.
101-508) and part 158 of the Federal
Aviation Regulations (14 CFR part 158).

On August 10, 1993, the FAA
determined that the application to
impose a PFC submitted by the County
of Albany was substantially complete
within the requirements of section
158.25 of part 158. The FAA will
approve or disapprove the application,
in whole or in part, no later then
December 3, 1993.

The following is a brief overview of
the application.
Level of the proposed PFC: $3.00
Proposed charge effective date: February

1, 1994
Proposed charge expiration date:

February 28, 2005
Total estimated PFC revenue:

$40,700,000
Brief description of proposed projects:

-Terminal Building Renovation and
Expansion

-Runway and Taxiway Improvements
-Flood Management Improvements
-Air Traffic Control Tower
-Environmental Remediation
-New Interior Roadways
-Airport Studies
-Airport Equipment
-New Storage Building

Class or classes of air carriers which
the public agency has requested not be
required to collect PFCs: Air Taxi/
Commercial Operators (ATCO) filing
FAA Form 1800-31.

Any person may inspect the
application in person at the FAA office
listed above under FOR FURTHER
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INFORMATION CONTACT and at the FAA
Regional Airports office located at:
Fitzgerald Federal Building, John F.
Kennedy International Airport, Jamaica,
New York, 11430.

In aldition, any person may, upon
request, inspect the application, notice
and other documents germane to the
application in person at the Albany
County Airport.

Issued in Jamaica, New York on September
23, 1993.
Louis P. DeRose,
Manager, Airports Division, Eastern Region.
[FR Dec. 93-24151 Filed 9-30-93; 8:45 am]
BUM CODE 494-4-M

Intent To Rule on Application To
Impose and Use the Revenue From a
Passenger Facility Charge (PFC) at
Hilton Head Island Airport, Hilton Head
Island, SC; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Correction to notice of intent to
rule on application.

SUMMARY: This corrects the class or
classes of air carriers which the public
agency has requested not be required to
collect PFCs. The Beaufort County
Council has supplemented their
application to impose and use the
revenue from a PFC at Hilton Head
Island Airport to include a request to
exclude a class of air carriers from the
requirement to collect PFCs.

In notice document FR 93-20848, on
page 45371, in the issue of Friday,
August 27, 1993, make the following
correction:

In the second column, after "Class or
classes of air carriers which the public
agency has requested not be required to
collect PFCs:", "None" should read
"Part 135 air taxi/commercial operators
filing FAA Form 1800-31".

Issued in Washington, DC, on September
24, 1993.

Lowell H. Johnson,
Ji*2nager, FinancialAssistance Division.
(FR Doc. 03-24152 Filed 9-30-93; 8:45 am]
BILUNG CODE 4010-13-d

Federal Highway Administration

Environmental Impact Statement:
Fairfield County, Connecticut

AGENCY: Federal Highway
Administration (FHWA), DOT
ACTION: Notice of intent.

SUMMARY: The FHWA is issuing this
notice to advise the public that an
Environmental Impact Statement will be

prepared for the proposed
transportation improvements within the
Route 25 corridor in the towns of
Trumbull. Monroe and Newtown,
Connecticut.
FOR FURTHER INFORMATION CONTACT:
Bradley Keazer, Division Planning,
Environment and Research Program
Manager, Federal Highway
Administration, Abraham A. Ribicoff
Federal Building, 450 Main Street,
Hartford, Connecticut 06103.
Telephone: (203) 240-3705; or Edgar T.
Hurle, Director of Environmental
Planning, Connecticut Department of
Transportation, 24 Wolcott Hill Road,
Wethersfield, Connecticut 06109
Telephone: (203) 566-5704.
SUPPLEMENTARY INFORMATION: The
FHWA In cooperation with the
Connecticut Department of
Transportation (ConnDOT) will prepare
an Environmental Impact Statement
(EIS) to analyze potential impacts of
proposed transportation improvements
within the Route 25 corridor in the
towns of Trumbull, Monroe and
Newtown, Connecticut. Improvements
to the corridor are considered necessary
to provide for the existing and projected
traffic demand. Alternatives under
consideration for the draft EIS, include
but are not limited to: No action,
widening existing Route 25, and various
expressway and/or arterial alternatives
on new location. Prior to selecting these
alternatives, the ConnDOT conducted a
series of scoping meetings to solicit
public input. These alternatives were
identified in a feasibility study that was
prepared by the ConnDOT during 1988
and 1989. As part of the feasibility
study, the ConnDOT solicited comments
from appropriate Federal, State and
local agencies.

The Federal Highway Administration
and the ConnDOT will be holding a
public hearing or hearings
approximately thirty (30) days after the
draft EIS has been made available for
public review and comment. Public
notice will be given of the time apd
place of the hearings.

To insure that the full range of issues
related to this proposed action are
addressed and all significant issues
identified, comments and suggestions
are invited from all interested parties.
Comments or questions concerning this
proposed action and the EIS should be
directed to the FHWA at the address
provided above.

(Catalog of Federal Domestic Assistance
Program Number 20.205, Highway Planning
and Construction. The regulations
implementing Executive Order 12372
regarding intergovernmental consultation on
Federal programs and activitise apply to this
pwogramj,

Issued on September 24,1993.
Bradley Keazer,
Division Planning, Environment end Research
Program Maneger, H-rtford, ConnecticutL
IFR Doec. 93-24163 Filed 9-30-43; 8:45 am
BIMUNG CODO 4910-d

National Highway Traffic Safety
Administration

(Docket No. 93-44; No. 2)

Chrysler Corp.; Grant of Petition for
Temporary Exemption From Federal
Motor Vehicle Safety Standards Nos.
108 and 111

Chrysler Corporation of Sterling
Heights, Michigan, has petitioned for a
temporary exemption from several
requirements of Motor Vehicle Safety
Standards Nos. 108 Lamps, Reflective
Devices, and Associated Equipment,
and 111 Rearview Mirrors. The basis of
the petition is that requiring compliance
would prevent it from selling a motor
vehicle whose overall level of safety is
equivalent to or exceeds the overall
level of safety of nonexempted motor
vehicles.

Notice of receipt of the petition was
published on August 3, 1993, and an
opportunity afforded for comment (58
FR 41315). This notice grants the
petition.

Chrysler wishes to institute a factory
delivery program for two of its
passenger cars, similar to programs
established by European manufacturers
where Americans purchase vehicles in
Europa meeting the Federal motor
vehicle safety standards, drive them
there on holiday, and then return with
them to the United States. The
purchasers of the vehicles for which
exemptions are sought would be
"European citizens who are either
visiting or temporarily assigned to work
in the U.S.," who would drive them in
the United States, and export them to
their home countries. Chrysler notes
that these vehicles would have to be
built to European safety specifications,
and that this necessitates a
noncompliance with two Federal motor
vehicle safety standards which, absent
an exemption, precludes sale and use of
the cars in the United States.

The petitioner seeks a 2-year
exemption to cover, as limited by 15
U.S.C. 1410, not more than 2500
vehicles each year. These vehicles
(some of them sold under different
names abroad) are the Eagle Vision,
Chrysler New Yorker, Plymouth/Dodge
Neon, and Jeep Wrangler, Cherokee, and
Grand Cherokee. The vehicles would
comply with all Federal motor vehicle
safety standards with the exception of
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portions of the standards on lighting
and rearview mirrors. Specifically, the
headlamps will meet European (ECE
R20) photometrics rather than those of
Standard No. 108, the side marker
lamps and reflectors will be eliminated,
and the turn signals and stop lamps will
meet the photometrics of ECE R7 and R6
respectively. The outside driver's side
rearview mirror will be convex, and the
passenger side convex mirror will not
have the words "Objects in mirror are
closer than they appear" etched on
them.

Chrysler argued that the
noncomplying vehicles will
nevertheless have an equivalent overall
level of safety for the following reasons.
The vehicles will be equipped with
lamps not required by Standard No. 108
such as rear fog -lamps and "side
repeater (turn signal) lamps," which
"will serve to improve the conspicuity
of the vehicle, and in the aggregate
should compensate for the photometric
variances." It notes that the center
highmounted stop lamps will be
supplied but will not be wired for use
while the vehicles are in the U.S.
Vehicles intended for use in Norway
and Sweden may be equipped with
daytime running lamps. With respect to
headlamp photometrics, Chrysler states
that safety evaluation of U.S. and
European specifications tends to be
subjective, that each has trade offs, and
that a number of countries "including
Sweden, Switzerland, Canada, Japan,
and the Persian Gulf States permit
headlamps with either European or U.S.
beam patterns." More specifically, it
discusses beam pattern differences. On
the upper beam, minimum values for
test points at 9 and 12 degrees left and
right of H-V will not be met (Chrysler
does not specify the shortfall). However
Chrysler argues that- since "the primary
purpose of the high beam is to provide
illumination down the road, we do not
believe that providing illumination
below the minimum value at these wide
test points poses a safety concern." As
for the lower beam, the lamp provides
only 80 percent of the minimum value
at test point.2D 15R, and 67 percent at
1/2 D 2R. But since the drivers of the can
"will be Europeans who are accustomed
to the forward illumination
characteristics of these vehicles," the
noncompliant lighting "should provide
'equivalent safety' for these drivers
compared to vehicles with headlights
complying with FMVSS-108
photometrics."

As for the noncompliance with
Standard No. 111, Chrysler submits that
right-hand mirrors without legends are
used throughout Europe. Further, many
European vehicles also use convex

mirrors on the driver's side. In sum,
Chrysler states that "since Europeans
are more accustomed to convex mirrors
than U.S. drivers, there is no safety
value added by providing flat mirrors on
the driver's side or the passenger side
etched explanation to the users of the
subject vehicles."

In addition to the supplemental
lighting equipment described above, the
vehicles will be equipped with safety
equipment not required under the
Federal motor vehicle safety standards.
This equipment includes "vehicle
sensitive and webbing sensitive seatbelt
retractors", more rounded surfaces on
the inside and exterior of the vehicle,
and antiskid braking systems. Further,
the mirrors that are required by the ECE
have an added safety feature in that they
fold-way rearward and upward.

According to the petitioner, Volvo
Cars of North America, Volkswagen of
America, and Mercedes-Benz of North
America have argued that European
lighting and mirror requirements do not
compromise the safety provided by the
Federal motor vehicle safety standards.

Chrysler submits that an exemption
will be in the public interest in
"improving the severe trade deficit
currently being suffered by the U.S.,"
albeit in a small way. Further, the
potential exists "for this type of export
activity to expand in the future to
include additional car models, and
perhaps make a more significant
contribution to reducing the deficit,
provided regulatory constraints do not
preclude such activity." Finally,
Chrysler believes that the program has
the potential to increase tourism due to
the incentive of buying a vehicle in the
United States.

Comments were received on the
petition from National Automobile
Dealers Association which supported it,
and Henry Gluckstern of Maplewood,
N.J., an attorney and Chrysler
shareholder, who opposed it. Mr.
Gluckstern's comments will be noted at
appropriate places in the discussion
below.

Chrysler's petition is virtually
identical to one submitted by General
Motors 5 years ago. GM requested an
exemption from Standard No. 108 for
th6 same items of motor vehicle lighting
equipment, and from the same
requirements of Standard No. 111 so
that it, too, might sell nonconforming
vehicles in the United States to foreign
visitors. The agency granted the petition
on August 18, 1988 (53 FR 13411), and
that affords a precedent for granting the
petition by Chrysler.

'As NHTSA observed, the vehicles to
be exempted are for purchase and use
by persons whose countries require

image-reducing mirrors and headlamps
with different beam patterns. These
drivers are already acclimated to the
different motoring habits that use of
these devices may entail, and their
accident-avoidance potential should not
be compromised.

Mr. Gluckstern disagrees with this
comment, stating that there is nothing to
preclude the operation of these cars by
Americans, who are not used to driver
side convex mirrors which could cause
serious errors in driver judgment.
NHTSA believes that cars purchased by
European tourists for use in the United
States are unlikely to be operated by
Americans other than parking
attendants off the public roads. As for
those cqrs purchased by nonresidents on
assignment here, NHTSA notes that cars
meeting European lighting and mirror
specifications are legally importable by
the same category of personnel, as well
as by diplomats and foreign military
personnel. The agency is not aware that
operation of these vehicles has created
a safety problem. In any event, if the
experience of GM is an example, the
actual number of exempted cars sold is
likely to be far less than the maximum
allowable of 2,500 per 12-month period
during which the exemption is in effect.

Mr. Gluckstern also objects to the
elimination of the side marker lamps,
and does not believe that side turn
'signals adequately compensate for their
loss. This comment is noted. Although
the safety benefits of side marker lamps
and reflectors will not be realized, there
are other aspects of motor vehicle
conspicuity not covered by Standard
No. 108 which will be fitted. Rear fog
lamps, side turn signal lamps, daytime
running lamps have no mandatory U.S.
counterparts but will be fitted on
exempted vehicles. In addition, the
vehicles will be equipped with other
safety-related devices not required by
the Federal safety standards but that are
required by the ECE. Thus, their overall
level of safety should be equivalent to
those of conforming vehicles.

Further, as Chrysler argues, there is
the potential, unevaluated at present,
that the program could enhance tourism
and contribute to reducing the foreign
trade imbalance. Mr. Gluckstern argues
that the effect would be de minimis and
should not be a consideration in
deciding the merits of the petition.
NHTSA notes that the effect on foreign
trade will be long term as well as
immediate, as the cars age and require
replacement parts. Further, many of the
Chrysler products are also sold in
Europe. If European purchasers of the
exempted cars have a positive
ownership experience, word of mouth
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could result in increased sales of these
cars abroad.

In consideration of the foregoing, it is
hereby found that, in the absence of an
exemption, the petitioner is otherwise
unable to sell a motor vehicle whose
overall level of safety equals or exceeds
that of nonexempted motor vehicles,
and that an exemption will be in the
public interest and consistent with the
objectives of the National Traffic and
Motor Vehicle Safety Act. Accordingly,
Chrysler Corporation is hereby granted
NHTSA Temporary Exemption 93-6,
expiring September 1, 1995, from the
following requirements incorporated in
40 CFR 571.108 Motor Vehicle Safety
Standard No. 108, Lamps, Reflective
Devices, and Associated Equipment (S7:
The photometric requirements for
headlamps; Table I: All requirements
for side marker lamps and reflex
reflectors; the photometric requirements
of SAE J583 FEB84 for stop lamps, and
SAE J588 NOV84 for turn signal lamps),
and from S5.2.1 and S5.4.2 of 49 CFR
571.111 MotorVehicle Safety Standard
No. 11, Rearview Mirrors.

The agency notes that changes are
occurring in the European standards
that presently preclude U.S. lighting
equipment are changing. The ECE will
allow, as an option, the installation of
side marker lamps and reflex reflectors
upon publication of the approved rules
later this year by the United Nations
Economic Commission for Europe.
Further, the United States and Europe
have completed amendment of their
standards to achieve harmonization of
turn signal and stop lamp photometrics
through creating overlapping ranges of
permissible values. Although Chrysler
apparently has not taken advantage of
this to build lamps that can comply
with both regulations, it will be able to
do so in the future. Thus, there will be
no need to seek further exemption from
these requirements should Chrysler
wish to continue its sales program after
September 1, 1995.

inally, although Chrysler did not
petition for exemption from compliance
with the center highmounted stop lamp
requirements, it informed NHTSA that
the lamp would be supplied but not
wired for use while the vehicles are in
the United States. Mr. Gluckstern
objected to this prospective practice.
NHTSA observes that the manufacture
and sale of a vehicle with an inoperative
center highmounted stop lamp would be
a failure to comply with Standard No.
108 and a violation of the National
Traffic and Motor Vehicle Safety Act.
Chrysler must ensure that the lamp is
operative when an otherwise exempted
vehicle is delivered to the purchaser,
but it may also inform the purchaser the

manner in which the lamp may be
disconnected after it has left the United
States. As with the side marker lamps
and reflectors, the center lamp will be
permitted in Europe later this year.
(15 U.S.C. 1410; delegation of authority at 49
CFR 1.50)

Issued on: September 28, 1993.
Howard M. Smolkin,
Executive Director.
IFR Doc. 93-24155 Filed 9-30-93; 8:45 aml
WIMNG CODE 4910--M

Research and Special Programs

Administration

(Docket No. PS-132 ; Notice 11

Office of Pipeline Safety; Risk
Assessment Prioritizatlon

AGENCY: Research and Special Programs
Administration (RSPA), DOT.
ACTION: Request for information.

SUMMARY: RSPA is implementing a Risk
Assessment Prioritization (RAP) process
to rank actions that could be taken by
the Office of Pipeline Safety (OPS)
according to their potential for reducing
the risk of pipeline failures. The ranked
list will become the base upon which
OPS management will decide how to
commit limited resources to specific
tasks. RSPA invites representatives of
industry, government agencies,
environmental organizations, and other
members of the public to contribute
information on causes of pipeline
failures. The information will be used in
the RAP process.
DATES: Responses to this request for
information should be submitted on or
before November 15, 1993. Late-filed
comments will be considered to the
extent practicable.
ADDRESSES: Send comments in
duplicate to the Dockets Unit, Room
8421, Research and Special Programs
Administration, U.S. Department of
Transportation, 400 Seventh Street,
SW., Washington, DC 20590. Identify
the docket and notice number stated in
the heading of the notice. All comments
and docketed material will be available
for inspection and copying in room
8421 between 8:30 a.m. and 5 p.m. each
business day.
FOR FURTHER INFORMATION CONTACT: G.
Joseph Wolf, (202) 366-4560, regarding
the subject matter of this notice. Contact
the Dockets Unit, (202) 366-5046, for
docket material.

SUPPLEMENTARY INFORMATION:

Background
RSPA, through OPS, prescribes and

enforces the safety standards for the

transportation of gases and hazardous
liquids by pipeline and for liquefied
natural gas facilities. OPS frequently
must allocate its resources to address
safety actions identified by authorities
outside of the agency, including
Congress, the National Transportation
Safety Board, and the General
Accounting Office. OPS believes that
pipeline safety resources can be most
effectively utilized through analysis and
prioritization of potential pipeline
safety actions.

The RAP process was developed
following a thorough assessment of OPS
operations conducted in 1991 and the
adoption in 1992 of a set of goals
necessary to enable OPS to respond
most effectively to increasing pipeline
safety concerns. The key goal of the RAP
process is development of a credible
and achievable agenda which will
allocate OPS resources to tasks with the
greatest potential to improve public
safety and protect the environment
without causing an undue burden to the
pipeline industry. Toward that goal,
OPS is developing the RAP process to
provide a sound basis for identifying
and ranking pipeline safety risks and
their potential solutions. In the process,
OPS will consider the effect of a
solution on the probability and the
consequence of incident occurrence and
the economic impact of implementing a
solution on both industry and
government. OPS has committed to
involve its stakeholders in this process.
The purpose of this notice is to solicit
stakeholder participation in the first
data gathering step of the RAP process,

* the collection of statements of the
problems contributing to pipeline
failures.

Principles of the RAP Process

RAP is a process that will use a
simple mathematical model to evaluate
annually each pipeline safety and
environmental protection issue, the
potential solutions for each issue, and
the appropriate corresponding actions to
reduce risk. OPS believes that the
process must be as uncomplicated as
possible to be efficient. OPS welcomes
external expertise and interest, and now
is providing opportunities for interested
parties to furnish input during the
implementation of the process.

RAP will result in a numeric value of
risk being assigned to each solution
being considered using ratings by
experts and simple mathematical
calculations. The proven concept of the
Pareto Principle,, widely used in
quality improvement programs, is that

I Norbert L. Enrick, Quality, Reliability and
Process Improvement, p. 329.
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the greatest improvements can be
achieved by implementing the few most
significant solutions. Conversely, the
implementation of the many least
significant solutions will result in
minimal improvement. OPS will apply
the Pareto Principle in the rating criteria
of its RAP process.

Using a ranked list of solutions and an
estimate of resource availability, OPS
management will assign resources to the
highly ranked solutions. Resources will
not be available to implement many of
the solutions on the ranked list.
However, the process will ensure that
resources are assigned to implementing
the solutions that will effect the greatest
improvement in pipeline safety and
environmental protection.
Implementing the RAP process will lead
to more effective use of OPS resources
and to better understanding of the
impact of proposed solutions to pipeline
safety and environmental problems.

Details of the RAP Process
Each captioned section below

represents a step in the RAP process.
The narrative describing the step
represents current thinking as how to
best implement the step in a timely
manner. The narrative descriptions are
subject to changi. OPS continues to
welcome comment on the process and
on the methods of implementation
proposed in this narrative.

Chart Pipeline Safety Subjects
Key elements of RAP are identifying

issues that create risk to pipeline safety
and the environment and potential
solutions for those issues. To assure that
all facets within pipeline safety and
environmental protection are
considered, OPS prepared a list of the
subjects affecting pipeline safety that
considers government jurisdiction,
operator responsibilities, and
government compliance actions. The
list, which appears later in this notice,
is a road map for identifying issues and
solutions.

Poll for Issues
Having established the list of pipeline

safety subjects, OPS is conducting a poll
announced by this notice to obtain the
most important issues relevant to each
subject. This approach to polling will
give all interested parties an.
opportunity to suggest issues relevant to
any listed subject. Staff will enter into
a computer file all issues submitted
through the polL

Insert Mandated Issues
OPS is required to act on specific

,congressional direction in statutes and
to respond to the recommendations of

NTSB and GAO. These required actions
are "mandates". Because most mandates
direct solutions, OPS staff will add to
the issues file statements of issues
implied in the mandates.

Compile Issues List
OPS staff will analyze the contents of

the issues file. OPS expects that similar
issues will be derived from different
sources and subject list items. The staff
will group and restate similar issues
into a single representative issue,
regardless of the source or subject list
item that was the origin of the issue.

Poll for Solutions
Having established the issues file,

OPS will conduct a poll to obtain the
solutions most effective in reducing risk
relative to the issues. Again, OPS will
consider the advice of other
organizations, industry, and the public.
OPS will compile solutions by
conducting a poll during a public
meeting to be announced in the Federal
Register. Individual participants will
pre-register to participate at the meeting.
OPS is considering the feasibility of
permitting limited discussion of the
most significant issues identified earlier
in the process, including proposed
solutions. OPS staff will enter into a
computer file the solutions submitted
through the polls.
Insert Mandated Solutions

OPS staff will add to the solutions file
those solutions contained in mandates.

Compile Solutions List
OPS staff will analyze the contents of

the solutions file. OPS expects that
similar solutions will be derived from
different issues. Staff will group and
restate similar solutions into a single
representative solution, regardless of the
issue that was the source of the solution.
Each solution will be referenced to the
issues it addresses.

Set Rating Criteria
In order to conduct the poll in the

next step (Rate Solution Criteria), OPS
has established criteria for rating each
solution in terms of the potential to
reduce the probability (frequency) and
consequence (severity) of incidents, and
the cost of implementation. The criteria
are based on statistical principles and
the data contained in incident records.
The iating criteria are simple, consisting
of three or four levels representing high
to low predictions of the effect of a
solution on probability and
consequence, and of the cost of
implementation. For probability and
consequences, there should be few
solutions generating high predictions

and many generating low predictions.
OPS will prescribe the rating levels.
OPS also will prepare a tutorial
document to ensure an understanding of
the polling principles and criteria by
those polled. So that benefits will be
claimed only once, the tutorial
document will contain sufficient
information to enable the
apportionment of the reduction in
incident probability and consequence
(benefits to be achieved) among all
solutions.

At a February 1992 public meeting,
participants requested the opportunity
to contribute to establishing the criteria.
OPS plans to present the criteria
prepared by its staff at the same public
meeting in which solutions will be
collected, Criteria will be proposed for
rating probability, consequence, and
cost of implementation. Time will be
provided during the meeting for
registered participants to comment on
the concept used for the criteria and the
partitions proposed.

Rate Each Solution
OPS will ask regional and state

enforcement experts and advisory
committee members to rate each
solution for probability and
consequence according to the criteria
established in the preceding step.
Ideally, OPS believes that the rating
process should include input from
persons outside of OPS.
Estimate Economic Impact

OPS had planned to calculate the
estimated implementation cost of each
solution. OPS invited the pipeline
industry, through its trade association
representatives, to submit broad-based
implementation costs for inclusion in a
cost data base. Most initial responses
indicate that industry is unable to
provide such broad-based data because
of the large number of variables to be
considered in each category of
information needed. The result is that
OPS will rely upon ratings of
implementation cost during the first
implementation cycle.

s an element of estimating cost, OPS
plans to estimate the OPS resource
commitment necessary to implement
each solution. OPS also will use the
estimates later when assigning resources
for implementing solutions.

Assemble Rated Priorities
OPS staff will develop a computation

to factor probability, consequence, and
implementation cost into a single
number representing the overall impact
of each solution. OPS staff will rank the
calculated values from greatest to least.
They also will tabulate the ranked
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values, the computed factors, and the
resources needed for implementation
into a list of prioritized solutions.

Identify Mandates
On the' list of prioritized solutions,

OPS staff will identify each mandated
solution.

Estimate Resource Availability
Because resources are limited, staff

will be able to recommend the
implementation of only the highest
priority solutions. OPS will evaluate the
commitments and availability of staff in
each of its offices and the availability of
funds for work outside of OPS in order
to estimate the resources available to
implement highly ranked solutions.

Assign Resources
OPS staff will present to OPS

Management for review the list of
prioritized solutions and the
recommendations for implementation.
At that time, management will:

* Consider the availability of
resources for assignment to the highest
ranked solutions and to mandated
solutions that are not ranked within the
range of the highest ranked solutions.

* Commit available resources to the
implementation of mandated and
appropriate high priority solutions.

* If appropriate, reassign otherwise
committed resources to implement high
priority solutions.

Mandated solutions that are not
highly ranked and for which resources
are limited will be identified. OPS
Management will determine appropriate
action, which may include a
recommendation for a legislative
proposal leading to modification of the
mandate.

Issue Action Plan
OPS Management will issue an

annual action plan incorporating the
decisions made on the basis of risk
assessment prioritization.

Monitor Performance
OPS staff will develop a system of

monitoring performance for the
implementation of risk based actions
and for the effectiveness of RAP.

Maintain Data Base
OPS staff will continually update the

data bases necessary for the execution of
RAP by utilizing available information
sources including input from industry
and other interested parties. They will
accumulate for consideration in the
annual program new issues and
solutions, cost information, and
resource information. Staff will process
an urgent issue or solution through the

risk based model at any time as directed
by management.

Repeat Cycle

OPS will repeat the RAP process
annually. OPS realizes that no risk
assessment process is static. As
experience is gained using the model
and as circumstances change, OPS will
adjust the model to ensure and improve
its utility and credibility. Through
public meetings and notices, OPS
intends to continue to disclose the
product of each cycle and the progress
in refining the RAP model, and to solicit
input regarding issues, solutions, and
implementation cost.

Request for Information

Information Needed

Through this notice, OPS invites all
interested parties to propose issues, as
described above in the detailed
description of the RAP process, that
contribute to pipeline incidents. The
range of issues may address subjects
within 49 CFR Parts 190-199. While
there is no limit to the number of issues
that may be submitted, responders are
encouraged to propose those issues that
represent the greatest threat to public
safety and the environment.

Use of a Subject List
OPS has prepared a list of subjects

detailed in the next section that
addresses the scope of regulations,
considers operator responsibilities, and
concludes by addressing compliance
actions. The purpose of the list is to
direct the attention of the interested
parties to subjects that may give rise to
statements of issues. Responders are
encouraged to use the list as a reminder
of the full extent of pipeline subjects
affecting safety and the environment.
The categories listed in the Subject List
are broad topics. It is not intended that
every interested party furnish one or
more issues representing each subject in
the list, although that is acceptable.

The list is intended to cover all parts
of the federal pipeline safety and
environmental regulations. That the list
covers certain parts is evident in the
categories listed, for example, the filing
of certain reports represents part 191,
the conduct of spill response drills and
exercises represents part 194, and
training and qualification regarding
drugs represents part 199. However, the
list alone does not clearly indicate that
the interested parties must consider
parts 192, 193, and 195 regulating gas,
liquified natural gas, and hazardous'
liquid facilities respectively. When
identifying issues in response to this
notice, the interested parties must keep

in mind that the list applies to all
categories of regulated facilities and all
parts of the pipeline safety and
environmental regulations.
Subject List (List C)
1. Jurisdiction:

la. Scope
lb. Definitions
1c. Commodity Transported
id. Location
le. Federal/State Authority

2. Design:
a. Material

2b. Allowable pressure
2c. Valves and Other Components
2d. Compressor Stations and Vaults
2e. Pressure Limiting and Regulating
2f. Coating
2g. Storage Facilities
2h. Geological & Climatic Factors
2i. Environmental Factors
2j. Population Density
2k. Piggability

3. Construction:
3a. Planning
3b. Joining
3c. Bending
3d. Clearance and Cover
3e. Backfill
3f. Crossings

4. Acceptance:
4a. Compliance with Standards
4b. Weld Inspection
4c. Testing (Hydrostatic)
4d. Final Inspection

5. Personnel Training and Qualification:
5a. Operating
5b. Maintenance
5c. Emergency Procedures

6. Operation:
6a. Operating Plan (Documents &

Procedures)
6b. Maximum Allowable Operating

Pressure
6c. Continuing Surveillance
6d. Leak Detection
6e. Investigation of Failures

7. Damage Prevention:
7a. Markers
7b. Cover and Barriers
7c. One Call Systems
7d. Public Education

8. Corrosion Prevention:
8a. External Corrosion
8b. Internal Corrosion
8c. Atmospheric Corrosion

9. Maintenance:
9a. Maintenance Plan (Documents and

Procedures) "
9b. Periodic Inspection
9c. Repair Procedures

10. Emergencies:
10a. Emergency Plan (Documents and

Procedures)
10b. Response Capability
loc. Reports, Coordination, and

Communications
.10d. Drills and Exercises

11. Records and Reports:
11a. Pipeline Locations (Maps)
1lb. Operations
11c. Maintenance
lid. Corrosion Prevention
11e. Accidents, Incidents, and Safety-

related Conditions
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11f. Drug Testing
12. Compliance:

a. Inspection
b. Accident Investigation
c. Enforcement

Content of an Issue Statement
Early in developing the RAP process,

subjects, issues and solutions were
defined as follows:

A Subject is a broad topic related to
pipeline safety selected from the subject
list, such as damage prevention markers,
internal corrosion, or investigation of
operational failures.

An Issue is a unique sub-topic (an
incident cause) within a subject, such as
incorrectly placed pipeline markers at
construction sites, smart pigging to
detect internal corrosion, or failure of
automatic shutoff valves. There will be
many issues within any subject.

A Solution is one of a number of
remedies to an issue, such as (regarding
internal corrosion), a regulation
requiring the periodic use of smart pigs.
an enforcement policy requiring the use
of smart pigs after a corrosion failure, or
financial support of research to improve
smart pigs.

To facilitate compilation of issues,
responders are asked to distinguish
among subjects, issues, and solutions.
Issues are confined to specific problems
causing incidents. Solutions will be

to the parenthetical phrases need not be
included in the responses.

Example 1.
A. Responder identification.
B. Undetected corrosion of metallic

pipe.
C. 8b, (8a, 8c).
D. Di. D2 (May cause a leak or

rupture.)
E. E2, E4 (In a gas or hazardous liquid

transmission pipeline.)
Example 2.
A. Responder identification.
B. Disturbance and movement of a

service line caused by outside force.
C. 7c, (7d).
D. D1, D4 (May cause a leak and an

explosion.)
E. E5 (In a gas distribution system.)

List A-Responder File Identification

Al Responder name.
A2 Responder position.
A3 Responder organization.

Responder organization type
(Operators indicate all applicable.)

A4a Operator, hazardous liquid,
gathering.

'A4b Operator, hazardous liquid,
transportation.

A4c Operator, gas, gathering.
A4d Operator, gas, transmission.
A4e Operator, gas, distribution.
A4f Operator. LNG facility.

11111111111111.

tquetUU ltatr ill tile Pi pruocss. A4g Pipeline industry association.
Form for Issue Statement A4h Pipeline contractor.

To aid OPS in processing issue A4i Pipeline supplier.To id PS n pocesin isueA4j Environmental organization.
statements, a standard format for an A4j Eonmental organization.
issue statement is suggested. An issue A41 Governmert, fedoral.
statement should contain: A4m Government. state.

A. The identification of the responder A4n Government, municipal.
per List A below. A4o Public.

B. A statement of the problem, A4p Other (Please specify).
procedure, condition or situation that A5 Address.
may cause an incident. (Ensure a ' A6 Contact name (If other than
complete statement of the cause. Be responder).
specific, but reasonably concise.); A7 Contact phone number.

C. The principal subject from the A8 Contact facsimile number.
Subject List (List C above) to which the
statement of the problem is applicable. List D-Kinds of Incidents (Select All
(Secondary subjects may be listed in Applicable)
parentheses.); Dl Leak.

D. The kind of incident caused, D2 Rupture.
selected from List D below; and D3 Fire.

E. The kind of facility affected, D4 Explosion.
selected from List E below. D5 Environmental damage.

To simplify the task of OPS in D6 Other (Specify).
reviewing and consolidating issues,
responders are requested to respond in List E-Kinds of Facilities (Multiple'
the suggested format of response items Selections Are Acceptable)
A through E. Item A may be furnished El Liquid gathering pipelines.
one time for all issues submitted from E2 Liquid transportation pipelines.
one responder at one time. As a guide E3 Two phase pipelines.
for preparation of responses, the E4 Gas gathering pipelines.
following examples are provided. In the E5 Gas transmission pipelines.
examples, the phrases in parentheses E6 Gas distribution pipelines.
are for illustration only. Phrases similau' E7 Gas master meter systems.

E8 LPG distribution systems.
E9 LNG facilities.
E1O All liquid pipelines.
Ell All gas pipelines.
E12 All pipelines.
E13 Other (Specify).

Future Public Participation

When OPS has collected and
consolidated the issues, a meeting will
be announced in a Federal Register
notice for the principal purpose of
collecting solutions for the issues (See
Poll for Solutions under Details of the
RAP process).

. Authority: 49 App. U.S.C. 1672. 1804. and
2002; 49 CFR 1.53.

Issued in Washington, DC on September
28, 1993.
George W. Tenley, Jr.,
Associate Administrator for Pipeline Safety.
IFR Doc. 93-24156 Filed 9-30-93; 8:45 aml
BILUNG CODE 491O-4O-

DEPARTMENT OF THE TREASURY

Public Information Collection
Requirements Submitted to OMB for
Review

September 27, 1993.
The Department of Treasury has

submitted the following public
information collection requirement(s) to
OMB for review and clearance under the
Paperwork Reduction Act of 1980,
Public Law 96-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, room 3171 Treasury Annex.
1500 Pennsylvania Avenue, NW..
Washington, DC 20220.

Internal Revenue Service

OMB Number: New.
Form Number: IRS Form 8842.
Type of Review: New collection.
Title: Election to Use Different

Corporate Annualization for Estimated
Tax.

Description: Form 8842 is a form used
by corporations (including S
corporations), tax-exempt organizations
subject to the unrelated business income
tax, and private foundations to annually
elect the use of an annualization period
in section 6655(e)(2)(C) (i) or (ii) for
purposes of figuring the corporation's
estimated tax payments under the
annualized income installment method.

Respondents: Businesses or other for-
profit, Small businesses or
organizations. °
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Estimated Number of Respondents/
Recordkeepers: 2,000.

Estimated Burden Hours Per
Respondent/Recordkeeper:

Recordkeeping: 1 hour, 40 minutes.
Learning about the law or the form: 18

minutes.
Preparing and sending the form to the

IRS: 20 minutes.
Frequency of Response: Annually.
Estimated Total Reporting/

Recordkeeping Burden: 4,620 hours.
OMB Number: New.
Form Number: None.
Type of Review: New collection.
Title: New Employer Education

Initiative (NEEDS) Focus Group
Interviews.

Description: New employers in
Independence and Kansas City,
Missouri received educational
assistance and an early intervention
program as a means of promoting higher
levels of compliance. Focus group
moderators from Research Division will
conduct focus group interviews with
these new employers to solicit their
opinions on the assistance they received
and theirsatisfaction with the service.

Respondents: Small businesses or
organizations.

Estimated Number of Respondents:
260.

Estimated Burden Hours Per
Respondent:

Screening Call: 5 minutes.
Focus Group Interview Sessions: 2

hours.
Travel Time: 1 hour.
Frequency of Response: Other (one-

time).
Estimated Total Reporting Burden:

130 hours.
OMB Number: 1545-1200.
Form Number: IRS Form 8435.
Type of Review: Extension.
Title: Volunteer Opportunity Survey.
Description: The Volunteer

Opportunity Survey provides the IRS
Taxpayer Education Coordinators with
information which they use in giving
training and/or orientation to
individuals who volunteer for any of the
Internal Revenue Service's eight
volunteer and education programs.

Respondents: Individuals or
households, Federal agencies or
employees, Non-profit institutions,
Small businesses or organizations.

Estimated Number of Respondents:
40,000.

Estimated Burden Hours Per
Respondent: 10 minutes.

Frequency of Response: Annually.
Estimated Total Reporting Burden:

6,664 hours.
Clearance Officer: Garrick Shear (202)

622-3869, Internal Revenue Service,

room 5571, 1111 Constitution Avenue,
NW. Washington, DC 20224.

OMB Reviewer: Milo Sunderhauf
(202) 395-6880, Office of Management
and Budget, room 3001, New Executive
Office Building, Washington, DC 20503.
Lois K. Holland,
Departmental Reports Management Officer.
IFR Doc. 93-24175 Filed 9-30-93; 8:45 aml
BILLING CODE 4830-01-P

Public Information Collection
Requirements Submitted to OMB for
Review

September 27, 1993.
The Department of Tregsury has

submitted the following public
information collection requirement(s) to
OMB for review and clearance under the
Paperwork Reduction Act of 1980,
Public Law 96-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, room 3171 Treasury Annex,
1500*Pennsylvania Avenue, NW.,
Washington, DC 20220.

Office of Thrift Supervision

OMB Number. 1550-0006.
Form Number. OTS Form 1450.
Type of Review: Revision.
Title: Branch Offices.
Description: 12 CFR Section requires

federally chartered institutions
proposing to establish a branch office or
to change the location of a branch to file
an application with the Office of Thrift
Supervision (OTS). Section 228 of the
Federal Deposit Insurance Corporation

4mprovement Act requires insured
thrifts to adopt a policy with respect to
branch closings and to provide notice to
OTS of any decisions to close a branch
office.

Respondents: Businesses or other for-
profit.

Estimated Number of Respondents/
Recordkeeping: 1801.

Estimated Burden Hours Per
Respondent/Recordkeeper. 2 hours.

Frequency of Response: Other (One-
time requirement. After which only
annual review and notice of closing to
OTS.)

Estimated Total Reporting Burden:
14,916 hours.

OMB Number. 1550-0015.
Form Number. OTS Forms H-(e) and

1393.
Type of Review: Extension.
Title: Savings and Loan Holding

Company Application.

Description: To obtain information
necessary to determine whether a
company meets the statutory standards
to become a savings and loan holding
company.

Respondents: Businesses or other for-
profit.

Estimated Number of Respondents:
850.

Estimated Burden Hours Per
Respondent: 121 hours, 25 minutes.

Frequency of Response. Other (prior
to acquisition of a savings association).

Estimated Total Reporting Burden:
103,200 hours.

Clearance Officer. Colleen Devine
(202) 906-6025, Office of Thrift
Supervision, 2nd Floor, 1700 G. Street,
NW., Washington, DC 20552.

OMB Reviewer. Gary Waxman (202)
395-7340, Office of Management and
Budget, room 3208, New Executive
Office Building, Washington, DC 20503.
Lois K. Holland,
Departmental Reports Management Officer.
IFR Doc. 93-24176 Filed 9-30-93; 8:45 am]
BILUNG CODE 4810-25-P

Fiscal Service
(Dept Circ. 570,1993 Rev., Supp. No. 3]

Surety Companies Acceptable on
Federal Bonds; Pennsylvania General
Insurance Co.

A Certificate of Authority as an
acceptable surety on Federal Bonds is
hereby issued to the following company
under sections 9304 to 9308, title 31, of
the United States Code. Federal bond-
approving officers should annotate their
reference copies of the Treasury Circular
570, 1993 Revision, on page 35810 to
reflect this addition:

Pennsylvania General Insurance
Company. Business Address: 436
Walnut Street, P.O. Box 1109,
Philadelphia, PA, 19105-1109.
Underwriting Limitation b: $14,564,000.
Surety Licenses c: AL, AZ, AR, CA, CO,
CT, DC, FL, IL, IN, KS, KY, MD, MI,
MN, MO, NE, NH, NJ, NM, NY, NC, OH,
PA, RI, SC, TN, TX, UT, VA, WA, WV,
WI. Incorporated in: Pennsylvania.

Certificates of Authority expire on
June 30 each year, unless revoked prior
to that date. The Certificates are subject
to subsequent annual renewal as long as
the companies remain qualified (31 CFR
part 223). A list of qualified companies
is published annually as of July 1 in
Treasury Department Circular 570, with
details as to underwriting limitations,
areas in which licensed to transact
surety business and other information.

w,.Copies of the Circular may be obtained
from the Surety Bond Branch, Funds
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Management Division. Financial
Management Service, Department of the
Treasury, Washington, DC 20227, telephone
(202) 874-6507.

Dated: September 27, 1993.
Carles F. Schwan, M,
Director, Funds Management Division,
Financial Management Service.
IFR Doc. 93-24165 Filed 9-30-93; 8:45 am]
MIMN CONl 40164.
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Corrections Federal Register

Vol. 58, No. 189

Friday, October 1, 1993

This section of the FEDERAL REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed Rule,
and Notice documents. These corrections are
prepared by the Office of the Federal
Register. Agency prepared corrections are
issued as signed documents and appear in
the appropriate document categories
elsewhere in the issue.

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 435,436, and 440

[MB-001-FC]
RIN 0938-AA58

Medicaid Program; Eligibility and
Coverage Requirements

Correction

On page 50635, in the issue of
Tuesday, September 28, 1993, in the

first column, the correction to rule
document 93-880 should be removed.
The DATES published in the issue of
January 19, 1993 were correct.

BILUNG CODE 1506-014)

DEPARTMENT OF TRANSPORTATION

Coast Guard

46 CFR Parts 10 and 12

[CGD 91-211]

RIN 2115-AD92

Five-Year Term of Validity for
Certificates of Registry and Merchant
Mariner's Documents

Correction

In proposed rule document 93-22577
beginning on page 48572 in the issue of
Thursday, September 16, 1993, make
the following corrections:

1. On page 48573, in the 1st column,
in the 12th line, "of one" should read

or one".

2. On the same page, in the third
column, in the fourth full paragraph, in
the last line, "requirements" was
misspelled.

§ 10.209 [Corrected]

3. On page 48576, in the third
column, in § 10.209(e)(3)(i), in the fifth
line, "certificate or" should read
"certificate of".

BILUNG CODE 1506-01-0
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 888
[Docket No. N-93-3616; FR-3510-N-03]

Section 8 Housing Assistance
Payments Program; Fair Market Rent
Schedules for Use In the Rental
Certificate Program, Loan Management
and Property Disposition Programs,
Moderate Rehabilitation Program and
Rental Voucher Program
AGENCY: Office of the Secretary, HUD.
ACTION: Notice of final fair market rents.

SUMMARY: Section 8(c)(1) of the United
States Housing Act of 1937 requires the
Secretary to publish Fair Market Rents
(FMRs) periodically, but not less.
frequently than annually, to be effective
on October 1 of each year. HUD
published proposed Fiscal Year (FY)
1994 FMRs for the Section 8 Rental
Certificate program on May 6, 1993 (58
FR 27062) and solicited public
comments for a 60-day period. The FY
1994 FMRs were the first to be
developed with revisions based on use
of the 1990 Census data; they also
included post-Census American
Housing Surveys (AHSs) and Random
Digit Dialing (RDD) telephone suiveys.
Because of the large number of requests
in response to changes in the FMRs
caused by the Census data
rebenchmarking, the public comment

eriod was extended to August 31, 1993
y notice on July 6, 1993 (58 FR 36175).

Today's notice announces final FY 1994
FMR schedules for the Section 8 Rental
Certificate program (part 882, subparts
A and B), including space rentals by
owners of manufactured homes under
the Section 8 Rental Certificate program
(part 882, subpart F); the Section 8
Moderate Rehabilitation program (part
882, subparts D and E); Section 8
housing assisted under part 886,
subparts A and C (Section 8 Loan
Management and Property Disposition
programs); and as used to determine
payment standard schedules in the
Rental Voucher program (part 887).
EFFECTIVE DATE: The FMRs published in
this notice are effective on October 1,
1993.
FOR FURTHER INFORMATION CONTACT:
Shirley C. Stone, Rental Assistance
Division, Office of Elderly and Assisted
Housing, telephone (202) 708-0477. For
technical information on the
development of schedules for specific
areas or the method used for the rent
calculations, contact Michael R. Allard,
Economic and Market Analysis

Division, Office of Economic Affairs,
telephone (202) 708-0577. (These are
not toll-free numbers.)
SUPPLEMENTARY INFORMATION: Section 8
of the United States Housing Act of
1937 (the Act) (42 U.S.C. 1437f)
authorizes a housing assistance program
to aid lower income families in renting
decent, safe, and sanitary housing.
Assistance payments are limited by Fair
Market Rents (FMRs), or payment
standards in the Housing Voucher
Program, established by HUD for
different areas. In general, the FMR for
an area is the amount that would be
needed to rent privately owned, decent,
safe, and sanitary rental housing of a
modest (non-luxury) nature with
suitable amenities.

Section 8(c) of the Act requires the
Secretary of HUD to publish FMRs
periodically, but not less frequently
than annually, to be effective on October
1 of each year. The FMRs must reflect
changes based on the most recent
available data so FMRs will be current
for the year in which they apply.
Today's notice announces and contains
final FY 1994 FMRs for all areas. The
large number of comments received late
in the extended comment period
prevented HUD from completing its
review of all comments. The FMRs for
612 FMR areas, therefore, will continue
to use the FY 1993 FMRs. These 612
areas, and the areas with RDD survey
results higher than the proposed FMRs
published on May 6, are identified by
asterisk (* next to the FMR schedules)
in Schedule B of this notice. There will
be a second publication of final FMRs
later this year to announce revisions, as
appropriate, for the areas whose FMRs
are still being evaluated.

Metropolitan Area Definitions
In the May 6, 1993 publication of the

proposed FMRs, HUD announced that
the FMR area definitions, with several
exceptions, incorporated the changes
made in the definitions of metropolitan
areas by the Office of Management and
Budget (OMB Bulletin No. 93-05). The
HUD exceptions were for nine large
metropolitan areas whose revised OMB
definitions encompassed larger areas
than what HUD considers appropriate
for FMR area definitions.

At that time, the metropolitan area
definitions for both the Boston and New
York-Northern New Jersey areas were
still under review by OMB. HUD
decided, therefore, to continue using the
previous definitions until OMB made its
final decisions and HUD could evaluate
them. On June 30, 1993, OMB
announced its revised definitions in
OMB Bulletin No. 93-17.

OMB's final decisions were. with
minor differences, to return to the pre-
1993 definitions for both the Boston and
New York-Northern New Jersey areas.
For the Boston area, the only significant
change was to combine the former
Salem-Gloucester PMSA with the
former Boston PMSA to form the new
Boston MA-NH PMSA. This change
increased the FMRs for the Salem-
Gloucester area, but did not change the
Boston area FMRs. For the New York-
Northern New Jersey area, Pike County,
Pennsylvania was combined with
Orange County, New York to form the
Newburgh NY-PA PMSA. This had the
effect of increasing the FMRs for Pike
County but did not change those for
Orange County. Because these changes
had no significant impact on HUD's
existing FMR areas, this publication,
adopts the revised OMB definitions of
the Primary Metropolitan Statistical
Areas (PMSAs) that comprise the greater
Boston and the greater New York
metropolitan areas as the area
definitions for the final FY 1994 FMRs.

HUD also proposed modifying the
FMR area definitions for seven other
metropolitan areas by deleting counties
that 0MB had added to its revised
definitions. The decision to delete these
counties was based on an evaluation
conducted by HUD headquarters and
field staff. The counties deleted from the
FMR areas are those that are the most
remote from the central cities/counties
of the metropolitan area and have the
lowest rents, in most cases significantly
below the FMR area rent averages. The
following counties are deleted from the
FMR area definitions of the seven areas:
FMR Area and Changes in Previous
FMR.Area
Atlanta, GA-Deleted Carroll, Pickens,

Spalding, andWalton Counties.
Chicago, IL-Deleted Dekalb, Grundy

and Kendall Counties.
Cincinnati-Hamilton, OH-KY-IN-

Deleted Brown County, Ohio;
Gallatin, Grant and Pendleton
Counties in Kentucky; and Ohio
County, Indiana.

Dallas, TX-Deleted Henderson County.
Lafayette, LA-Deleted St. Landry and

Acadia Parishes.
New Orleans, LA-Deleted St. James

Parish.
Washington, DC-Deleted Berkeley and

Jefferson Counties in West Virginia;
and Clarke, Culpeper, King George
and Warren counties in Virginia.
The counties deleted from the FMR

areas are included in Schedule B within
their respective states as separate
metropolitan FMR areas. Public
comments with survey data questioning
the accuracy of the proposed FMRs have

/ Rules and Regulations
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been submitted for two of these areas-
Brown County, Ohio and Jefferson
County, West Virginia. The FMRs for
these two counties, therefore, wil
remain at the FY 1993 levels pending
completion of the review of comments
for the second publication of final FY
1994 FMRs. The only comments
received concerning the revised FMR
areas for the above areas were several
from Lake County, Illinois, requesting
that it be designated a separate FMR
area independent of the Chicago FMR
area. On the basis of its analysis, HUD
has determined that Lake County is
appropriately categorized as part of the
Chicago housing market area and should
remain a part of the Chicago FMR area.
HUD, therefore, has not changed the
definition.

OMB also modified the definitions of
four other metropolitan areas in its final
Bulletin. The four are: Augusta-Aiken,
GA-SC; Baton Rouge, LA; Huntington-
Ashland, WV-KY-OH; and Wilmington,
NC. HUD is implementing the new
definitions because the changes
involved adding small counties that did
not affect the FMRs or significantly alter
the FMR area definitions.

HUD also proposed in the May 6,
1993 Notice that the FMRs for the
independent cities and surrounding
counties in Virginia be established by
combining the city and county data,
rather than having separate FMRs for
the cities and counties. The final FY
1994 FMRs are based on the following
FMR areas:

FMR area (county) kncieuerded i In-cluded

Allegheny. Clifton Forge and
Covington.

Augusta . Staunton and
Waynesboro.

CarroU ....................... Galax.
Frederick ......... Winchester.
Greensviffe........... Empode.
Halifax ...................... South Boston.
Henry ..... MarWmWe.
Montgomery ..... RadforcL
Rockbridge .............. Buena Vista and Lex-

ington.
Rockhgham ..... Harrisonburg.
Southampton ............. Franklf.

rse4 .........

Public comments concerning the
accuracy of the FMRs were submitted
for two of these areas-the Augusta and
Rockingham FMR areas. The FMRs for
Augusta County and the cities of
Staunton and Waynesboro will remain
at the FY 1993 levels, pending
evaluation of the comments for the
second publication of final FhMRs The
FMRs for Rocklnghm County and
Harrisonburg City are being held at the

FY 1993 levels for Harrisonburg, which
had the higher FMRs of the two,

Method Used to Develop the FY 1994-
FMdRs

FMR Standard
The FMRs are gross rent estimates;

they include shelter rent and the cost of
utilities, except telephone. HUD sets
FMRs to assure that a sufficient supply
of rental housing is available to program-
participants. To accomplish this
objective, FMRs must be both high
enough to permit a selection of units
and neighborhoods and low enough to
serve as many families as possible. The
level at which FMRs are set is expressed
as a percentile point within the rent
distribution of standard quality rental
housing units. The current definition
used is the 45th percentile rent, the
dollar amount below which 45 percent
of the standard quality rental housing
units rent. The 45th percentile rent is
drawn from the distribution of rents of
units which are occupied by recent
movers (renter households who moved
into their unit within the past 15
months). Public housing units and
newly built units less than two years old
are excluded.

Data Sources
HUD used the most accurate and

current data available to develop the
FMR estimates. Three sources of survey
data were used as the basis for the base-
year estimates. They are: (1) The 1990
Census; (2) the RDD telephone surveys
conducted since the Census; and (3) the
post-1990 Census AHSs available up to
the time the FMR estimates were
prepared. The base-year FkARs were
then updated using Consumer Price
Index (CPI) data for rents and utilities or
the HUD Regional rent change factors
developed from RDD surveys. Annual
average CPI data are available
individually for 95 metropolitan FMR
areas. RDD Regional rent change factors
are developed annually for the
metropolitan and nonmetropolitan parts
of each of the 10 HUD Regions (a total
of 20 separate factors). The RDD factors
are used to update the base year
estimates for all FMR areas that do not
have their own local CPIsurvey.

The decennial Census provides
statistically reliable rend data for use in
establishing base-year FMRs. AHSs are
conducted by the Bureau of the Census
for HUD and have comparable accuracy
to the decennial Census. These surveys
enable HUD to develop between-census
revisions for 44 of the largest
metropolitan areas on a revolving
schedule of 11 areas annually. The RDM
telephone survey technique is based on

a sampling procedure that uses
computers to select statistically random
samples of rental housing, dial and keep
track of the telephone numbers and
tabulate the responses,

Public Coimmets
In response to the request for public

comments on the proposed FY 1994
FMRs, HUD received over 2,500
comments covering over 1,100 FUR
areas. In order to meet the October 1
deadline and still ensure that all of the
comments are fiuy evaluated, HUD has
decided to delay its final decisions on
the 612 FMR areas for which reviews
have not been completed. The final FY
1994 F&Rs for these areas are published
at the FY 1993 levels. They and the
areas with increased FMRs resulting

-from RDD surveys completed since the
proposed FMRs were published are
identified in the Schedule B with an
asterisk *) next to the FMR schedule. A
second Federal Register publication
later this year will announce the
revisions approved, as appropriate, for
these areas and the areas that had RDD
surveys in process and had notified
HUD by the August 31, 1993 deadline.

Many commenters expressed their
concern that owners would have to
accept the reduced FMRs and would not
renew leases at a lower rent, and
families would be forced to move. The
Department wants to assure the PHAs
administering the program and the
families that are currently participating
in the section 8 program that current
participants will not be forced to move
or have to pay a higher portion of the
rent. The rents specified in the housing
assistance contract between the owner
and the PHA will continue to be paid by
the PHA unless the owner requests a
rent increase in accordance with the
provisions of the housing assistance
contract In such cases, the rent increase
will be calculated using the annual
adjustment factors and will be approved
by the PHA if the new rent does not
exceed the amount of rent charged for
comparable unassisted units. The
amount of rent the family pays will
continue to be based on the family's
income, and for families in the rental
voucher program the applicable

ayment standard. The new FMRs will
e used for new families entering the

program or for current participants
when they move to a new unit.

RDD Surveys
Both HUD and PHAs used RDD

telephone surveys to test the reliability
of the proposed FY 1994 FMRs. The
RDD surveys were concentrated In areas
with large decreases proposed in FY
1994 FMRs where the Census-based
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estimates were of most concern. The eight had estimates above the $20 range, For the areas where RDD survey FMRs
surveys are designed to ensure that and eight had estimates below the $20 are higher than the proposed FMRs, the
estimates produced are within $20 of range. The results of these surveys FMRs published for effect are based on
the true 45th percentile FMR standard, validated the procedures that HUD used the RDD surveys. The 19Q3 FMRs and
Of the 37 HUD RDD surveys completed to rebenchmark FMRs with the 1990 the proposed and final 1994 FMRs for
this past summer, 21 had estimates that Census. these areas are as follows:
were within $20 of the proposed FMR,

2-bedroom FMR's
State

FY 93 FMR Proposed RDD-based
FY94 FMR FY94 FRM

HUD RDD surveys with Increases
Humboldt Co ................................................................................................... CA $583 $503 $552
Bannock Co .................................................................................................... ID 478 345 357
Boise ............................................................................................................... ID 594 440 485
Kooteral Co ............................................................. ...................................... ID 478 403 501
Peoria ............................................................................................................. IL 552 426 450
Duluth ............................................................................................................. MN 466 382 422
Baker Co ......................................................................................................... OR 552 336 389
Deschutes Co ................................................................................................. OR 584 504 543
Eugene ........................................................................................................... OR 608 521 536
Grant Co ......................................................................................................... OR 552 352 400
Malheur Co ..................................................................................................... OR 527 336 389
Provo .............................................................................................................. UT 462 388 409
Ferry Co .......................................................................................................... W A 424 362 382
Pend Orellle Co .............................................................................................. W A 424 362 382
Spokane .......................................................................................................... W A 501 432 491
Stevens Co ..................................................................................................... W A 424 358 379

PHA ROD surveys with Increases
Mobile ............................................................................................................. AL 447 388 401
Phoenix ........................................................................................................... AZ 505 502 512
Humboldt Co .................................................................................................. CA 583 503 521
Ft. Collins-Loveland ......................................................................... : .............. CO 581 472 530
Flathead Co .................................................................................................... MT 495 382 419
GallaUn Co ...................................................................................................... MT 544 418 436
Great Falls ...................................................................................................... MT 487 394 395
Lewis & Clark Co ............................................................................................ MT 564 398 413
Missoula Co ............................................................................ ; ....................... MT 495 415 476
Tulsa MSA ...................................................................................................... OK 396 397 467
Bryan-Coflege St ............................................................................................ TX 572 486 497

RDD survey results that are lower
than the proposed FY 1994 FMRs are
not being used this year, but will be
used in developing the proposed FY
1995 FMRs. For such areas, this
publication makes effective the
proposed FY 1994 FMRs published on
May 6, 1993.
RDD Surveys With No Change or
Decreases
Baton Rouge, LA
Beaufort Co., NC
Billings, MT
Boston, MA
Dimmit Co., TX
Drew Co., AK
Duval Co., TX
Frio Co., TX
Gage Co., NE
Harrisburg, PA
Holmes Co., FL
Imperial Co., CA
Indiana Co., PA
Jamestown, NY
LaSalle Co., TX
Live Oak Co., TX

McMullen Co., TX
Miami, FL
Park County. MT
Raleigh Co., WV
Washington Co., FL
Zavala Co., TX

RDD surveys contracted for by PHAs
have fixed sample size targets which
normally produce estimates that are
statistically reliable within a plus/minus
$20 range at the 95 percent confidence
level. The HUD surveys have sample
sizes that are variable-they are always
at least, as large as required of PHAs, but
are expanded when survey estimates are
found to be less statistically reliable
than desired. In unusual instances, HUD
sample sizes are much larger than
required of PHAs.

In the case of Humboldt County (CA),
both HUD and the PHA funded RDD
surveys. The results of both were
statistically consistent in a technical
sense, but HUD's estimate was $31
higher. The PHA survey had a very large
estimation error because of the unusual

characteristics of the area's rental
market. To achieve the degree of
statistical precision sought, the HUD
sample size was much larger than
normally required and produced the
more accurate (and, in this case, higher)
result.

HUD continues to recommend use of
RDD surveys to test the accuracy of
FMRs for areas where there is a
sufficient number of Section 8 units to
justify the survey cost of $12,0000-
$20,000. Areas with 500 or more units
meet this criterion, and areas with fewer
units may meet it if the actual two-
bedroom FMR rent standard is
significantly different than that
proposed by HUD. Interested
organizations concerned about FMR
accuracy may wish to begin contracting
for an RDD survey in the next few
months, since it takes two to three
months to obtain survey rent estimates
after contract award. The "PHA Guide
To Conducting A Fair Market Rent
Telephone Survey" is available from



Federal Register I Vol. 58. No. 189 / Friday, October 1. 1993 / Rules and Regulations

HUD USER by calling 1-800-245-2691.
This guide provides information on
whether a PHA should consider using
this approach, and includes a draft
contractor solicitation letter and
Contract Statement of Work.

FMRs For Flood Damaged Areas in the
Midwest

Under the authority granted in 24 CFR
part 899, the Secretary finds good cause
to waive the regulatory requirements
that govern requests for geographic area
FMR exceptions for the flood areas that
have been declared Federal disaster
areas. HUD does not yet have accurate
information on the number of FMR
areas that experienced substantial losses
and damage to the rental housing stock
due to the storms and floods of the past
summer in the midwestern states.
Recognizing, however, that demand
pressures and repair costs related to the
disaster will have a direct effect on local
rent levels, HUD is prepared to grant
FMR exceptions under the following
conditions. For areas where the
proposed FMRs published on May 6, are
made final in this publication, FMR
exceptions up to 10 percent above the
final FY 1994 FMRs may be approved
for single-county FMR areas and for
individual county parts of multi-county
FMR areas. Exceptions shall not be
approved for the areas (identified by
asterisk) with proposed FMR decreases
that are continuing to use the higher FY
1993 FMRs until the decisions on the
public comments are announced in the
second publication of final FY 1994
FMRs. The flood-related FMR
exceptions will be approved by the HUD
field office with jurisdiction on the
grounds that: (1) the affected counties
qualify as disaster areas under the
Robert T. Stafford Disaster Relief and
Emergency Assistance Act; and (2) the
PHA certifies that demand pressures
and/or damage to the rental housing
stock is so substantial that is has
resulted in an increase in the prevailing
rent levels. Such exceptions must be
requested in writing by the responsible
PHAs. The exceptions approved fpr this
special disaster-related purpose will
remain in effect until superseded by
final FY 1995 FMRs.

Manufactured Home Space FMRs

In response to the May 6, 1993
proposed FMRs for manufactured home
spaces, the Department received six
comments. Two of the comments-one
from Tompkins County, NY and the
other from Orange County, NY-
contained sufficient information to
support modifications of the final FMRs.

Other Matters
A Finding of No Significant Impect

with respect to the envirmnmit as
required by the National Envilrommental
Policy Act (42 U.S.C. 4321-4374) is
unnecessary, since the Section 8 Rental
Certificate program is categorically
excluded from the Department's
National Environmental Policy Act
procedures under 24 CFR 50.20(d).

The undersigned, in accordance with
the Regulatory Flexibility Act (5 U.S.C.
605(b)), hereby certifies that this notice
does not have a significant economic
impact on a substantial number of small
entities, because FMRs do not change
the rent from that which would be
charged if the unit were not in the
Section 8 program.

The General Counsel, as the
Designated Official under Executive
Order No. 12606, The Family, has
determined that this notice will not
have a significant impact on family
formation, maintenance, or well-being.
The notice amends Fair Market Rent
Schedules for various Section 8 assisted
housing programs, and does not affect
the amount of rent a family receiving
rental assistance pays, which is based
on a percentage of the family's income.

The General Counsel, as the
Designated Official under section 6(a) of
Executive Order No. 12611, Federalism,
has determined that-this notice will not
involve the preemption of State law by
Federal statute or regulation and does
not have Federalism implications. The
Fair Market Rent Schedules do not have
any substantial direct impact on States,
on the relationship between the Federal
Government and the States, or on the
distribution of power and responsibility
among the various levels of
governments.

The Catalog of Federal Domestic
Assistance program number is 14.156,
Lower Income Housing Assistance
Program (section 8).

Accordingly, the Fair Market Rent
Schedules, which will not be codified in
24 CFR part 888, are amended as
follows:

Dated: September 23, 1993.
Henry G. Cisneros,
Secretary.

Section 8 Fair Market Rent Schedules
for Use in the Existing Housing
Certificate Program, Loan Management
and Property Disposition Programs,
Moderate Rehabilitation Program and
Housing Voucher Program; Schedules B
and D-General Explanatory Notes
1. Geographic Coverage

a. FMRs for the Section 8 Certificate
program (Schedule B) are established for

Metropolitan Statistical Areas (MSAs),
Primary Metropolitan Statistical Areas
(PMSAs). other HILD-designated
metropolitan FMR areas. FMRs also are
established for nonmetropolitan
counties and county equivalents in the
United States, Puerto Rico, the Virgin
Islands and the Pacific Islands and for
nonmetropolitan parts of counties in the
New England States.

b. FMRs for the areas in Virginia
shown in the table below are established
by combining the 1990 Census data for
the nonmetropolitan counties with the
data for the independent cities that are
located within the county borders.
Because of space limitations, the FMR
listing in Schedule B includes only the
name of the nonmetropolitan county.
The full definitions of these areas
including the independent cities are as
follows:

Virginia Inde-
Virginia nonmetropolitan pendent cites in-

county FMR area cluded with
county

Allegheny .......................... Clifton Forge and
Covington.

Augusta ............................ Staunton and
Waynesboro.

Carroll ............................... Galax.
Frederick .......................... Winchester.
Greeneville ....................... Emporia.
Halifax .............................. South Boston.
Henry ................. Martinsville.
Montgomery .......... Radford.
Rockbrldge ....................... Buena Vista and

Lexington.
Rocklngham ..................... Harrisonburg.
Southampton .................... Franklin.
W ise ................................. Norton.

c. FMRs for Manufactured Home
spaces in the Section 8 Certificate
program (Schedule D) are established
or MSAs, PMSAs, HUD-designated

metropolitan counties, and for selected
nonmetropolitan counties and the
residual nonmetropolitan part of each
State.

2. Arrangement of FMR Areas and
Identification of Constituent Parts

a. The FMR areas in Schedules B and
D are listed alphabetically by
metropolitan FMR area and by
nonmetropolitan county within each
State.

b. The constituent counties (and New
England towns and cities) included in
each metropolitan FMR area are listed
immediately following the listings of the
FMR dollar amounts. All constituent
parts of a metropolitan FMR area that
are in more than one State can be
identified by consulting the listings for
each applicable State.

5,1413
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c. Two nonmetropolitan counties are
listed alphabetically on each line of the
nonmetropolitan county listings.

d. The New England towns and cities
included in a nonmetropolitan part of a
county are listed immediately following
the county name.

e. The FMRs are listed by dollar
amount on the first line beginning with
the FMR area name.
BILUNG CODE 4210OXt-M
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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 250 and 259
[Release No. 35-25886; International Series
Release No. 583; File No. S7-9-93]

RIN: 3235-AF77, AF78 and AF82

Adoption of Rules, Forms and Form
Amendments Relating to Exempt
Wholesale Generators and Foreign
Utility Companies

AGENCY: Securities and Exchange
Commission ("Commission").
ACTION: Adoption of final rules and
forms.

SUMMARY: The Commission today is
adopting rules 53, 54 and 57, and
related forms and form amendments,
under sections 32 and 33 of the Public
Utility Holding Company Act of 1935,
as amended ("Act"). Rules 53 and 54
will streamline Commission review of
transactions involving registered
holding companies with interests in
exempt wholesale generators ("EWGs")
and foreign utility companies.
EFFECTIVE DATES: Section 250.57, Forms
U-57 (§ 259.207) and U-33-S
(§ 259.405), and the amendments to
Forms U5S (§ 259.5s) and U-3A-2
(§ 259.402) will become effective
November 1,.1993, Sections 250.53 and
250.54 will be effective October 1, 1993.
FOR FURTHER INFORMATION CONTACT:
William C. Weeden, Associate Director.
(202) 272-7676, Sidney L. Cimmet.
Senior Special Counsel, (202) 272-7676,
Joanne C. Rutkowski. Assistant Director,
Office of Legal & Policy Analysis, (202)
504-2267, Robert P. Wason, Chief
Financial Analyst, (202) 272-7684, or
Karrie H. McMillan, Staff Attorney,
(202) 504-3387, Office of Public Utility
Regulation. Division of Investment
Management, Securities and Exchange
Commission. 450 Fifth Street, NW.,
Washington, DC 20549.
SUPPLEMENTARY INFORMATION: On March
8, 1993, the Commission proposed for
comment a rulemaking intended to give
effect to the Energy Policy Act of 1992,
which amended the Act to create two
new classes of exempt entities, EWGs
and foreign utility companies., As
adopted, rule 53 (17 CFR 250.53) creates
a partial safe harbor with respect to the
issue and sale of a security by a
registered holding company to finance
the acquisition of an EWG, or the
guarantee by the parent of the securities
of an EWG. Rule 54 (17 CFR 250.54)
similarly creates a safe harbor for system

'Holding Company Act Release No. 25757 (Mar.
8, 1993). 58 FR 13719 (Mar. 15, 1993).

transactions that do not involve EWGs
or foreign utility companies. Rule 57 (17
CFR 250.57) and Forms U-57 and U-
33-S address notification and reporting
requirements for foreign utility
companies and their associate public-
utility companies. The Commission is
also amending Forms U5S and U-3A-2
to add reporting requirements
concerning EWG and foreign utility
company activities. Many commenters
have suggested that the Commission
should request further comment upon
the rules regarding foreign utility
companies. In light of the comments
and upon our own review of this matter,
we have decided to defer action on
proposed rules 55 and 56. pending
further consideration.2

Comments were received from nine
registered holding companies, 3 eight
state or local public utility
commissions,4 and thirteen other
parties, including the National
Association of Regulatory Utility
Commissioners ("NARUC"), the United
States Departments of Energy and State,
Chairman Donald W. Riegle, Jr. of the
Senate Committee on Banking, Housing.
and Urban Affairs, Senator Dale
Bumpers, and Chairman Edward J.
Markey of the House Subcommittee on
Telecommunications and Finance.' The
Commission has carefully considered
these comments and has incorporated a
number of the suggestions in the rules
and related forms that it is adopting
today.

In a separate release, the Commission
is requesting comment on an

2 Section 33 does not set a date by which the
Commission must promulgate rules regarding
foreign utility companies. Compare section 32(h)(6)
(directing the Commission to adopt rules within six
months of the date of enactment of the legislation).
3 American Electric Power Co.. Inc. ("AEP"):

Central and South West Corporation ("CSW);
Columbia Gas System. Inc. ("Columbia");
Consolidated Natural Gas Co. ("CNG"); Eastern
Utilities Associates ("EUA"); Entergy Corporation
("Entergy'l; General Public Utilities Corporation
("GPU"); Northeast Utilities ("Northeast") and The
Southern Company ("Southern").
4 Alabama Public Service Commission ("Alabama

Commission"); Arkansas Public Service
Commission ("Arkansas Commission"); Florida
Public Service Commission ("Florida
Commission"); Iowa Utilities Board ("Iowa Board");
Council of the City of New Orleans and the
Mississippi Public Service Commission ("New
Orleans City Council and the Mississippi
Commission"); Pennsylvania Public Service
Commission ("Pennsylvania Commission") and
Public Utility Commission of Texas ("Texas
Commission").

5The remaining commenters were Baker & Botts.
L.LP. ("Baker & Botts"); Catalyst Old River
Hydroelectric Ltd. Partnership ("Catalyst'); Dewey
Ballantine; Edison Electric Institute ("EEI"); The
Electricity Consumers Resource Council, the
American Iron and Steel Institute and the Chemical
Manufacturers Association (collectively, "ECRC"):
K&M Engineering & Consulting Corp. ("K&M") and
Morgan Stanley & Co., Inc. ("Morgan Stanley").

amendment to rule 87 that would
require prior Commission approval for
intrasystem service, sales or
construction. contracts involving EWGs
or foreign utility companies. 6

Introduction
Title VII of the Energy Policy Act

amends the Public Utility Holding
Company Act of 1935 to create two new
classes of exempt entities, EWGs 7 and
foreign utility companies.8 These
entities will bring fundamental
structural changes to the United States
electric and gas utility industries which,
for more than fifty years, have been
sha ed by the requirements of the Act.

Te Public Utility Holding Company
Act of 1935 is a remedial statute that
was enacted in the wake of widespread
fraud and mismanagement by large and
far-flung public-utility holding
companies. 9 The Act generally requires
that a holding company limit its
operations to a group of related
operating utility properties within a
confined geographic region.' 0 To ensure
that these standards are met, the Act
also imposes a requirement of prior

6Holding Company Act Release No. 25887 (Sept
23. 1993).

7An EWG is defined, in pertinent part. as any
person determined by the Federal Energy
Regulatory Commission to be engaged directly, or
indirectly, and exclusively in the business of
owning or operating, or both owning and operating,
all or part of one or more eligible facilities and
selling electric energy at wholesale. Section
32(aX)1. An "eligible facility" generally includes
any facility, wherever located, that is used for the
generation of electric energy exclusively for sale at
wholesale. Section 32(a)(2). Section 32(b) further
provides that notwithstanding the provisions of
sections 32(a) (1) and (2), retail sales of electric
energy produced by a facility located in a foreign
country shall not prevent such facility -from being
an eligible facility, or prevent a person owning or
operating, or both owning and operating, such
facility from being a EWG if none of the electric
energy generated by such facility is sold to
consumers in the United States.

'The definition of a "foreign utility company"
under section 33(a)(3)(A) could include dnycompany that owns or operates facilities that are
not located in any State and that are used for the
generation, transmission, or distribution of electric
energy for sale or the distribution at retail of natural
or manufactured gas for heat, light or power. The
definition further requires that a company derive no
part of its income, directly or indirectly, from such
utility operations within the United States, and that
neither the company nor any of its subsidiaries is
a public-utility company operating in the United
States.

e See Federal Trade Commission Report to the
Senate. Utility Corporations, S. Doc. No. 92, 74th
Cong., 1st Sess. 24 (1935); Report on the Relation
of Holding Companies in Power and Gas Affecting
Control, H.R. Rep. No. 1827. 73rd Cong., 2d Seas.
(1933-1935) (documenting the circumstances that
gave rise to passage of the Act).

IOSe section 11 of the Act. But see Southern Co.,
Holding Co. Act Release No. 25639, International
Release No. 460 (Sept. 23, 1992); SCEcorp, Holding
Co. Act Release No. 25564, International Release
No. 405 (June 29, 1992) (involving limited
acquisitions of foreign utility operations).
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Commission approval for the
acquisition of securities of a public-
utility company.II When Congress
imposed these constraints, it believed
them necessary to protect the public
interest and the interests of investors
and consumers.12 The Congress in 1935,
however, could not have foreseen the
developments of recent years.

Historically, the electric utility
industry was dominated by large
vertically-integrated companies that
controlled the means of production.
This traditional structure began to
change in 1978 when the Congress
enacted the Public Utility Regulatory
Policies Act of 1978 ("PURPA"). The
legislation was intended to stimulate the
development of alternative energy
sources and thereby reduce the
country's dependence on foreign oil. To
that end, PURPA granted "qualifying
facilities" ("QFs") significant regulatory
advantages over traditional generating
facilities; among other things, most QFs
are exempted from regulation under the
Act.

As PURPA brought new participants
into the energy markets, developers of
new generating facilities increasingly
sought to construct, own and operate
facilities that did not meet the narrow
requirements for QF status under
PURPA. During the same period,
sweeping political and economic
changes worldwide began to create a
large foreign demand for American
utility expertise and significant
investment opportunities for United
States companies.

Because the framework of existing law
did not readily accommodate these
developments, a number of legislative
proposals were introduced in the
Congress to amend or repeal the Act.
The Commission testified on three
occasions concerning proposals that
were ultimately incorporated in the
Energy Policy Act of 1992.13 The

I ISection 9(a)(1) requires prior Commission
approval for the direct or indirect acquisition of any
securities or utility assets or any other interest in
any business by a company In a registered system.
In addition, section 9(a)(2) generally requires prior
Commission approval for an acquisition that would
result in an extension of a holding-company system.

12 See section I (declaring that public-utility
holding companies and their subsidiary companies
are affected with a national public interest and
directing the Commission to construe all sections of
the Act to protect the public interest and the
interest of investors and consumers).

13 Testimony of Commissioner Edward H.
Fleischman Concerning S. 341, Before the Senate
Committee on Energy and Natural Resources (Mar.
14, 1991); Testimony of Commissioner Philip H.
Lochner, Jr. Concerning H.R. 1301 and H.R. 1543,
Before the House Subcommittee on Energy and
Power (May 1.1991); Testimony of General
Counsel James R. Doty Concerning S. 1220. Before
the Senate Subcommittee on Securities of the

Commission noted that legislation was I. Rule 53
necessary If Congress were to realize its The Energy Policy Act affirms the
goal of encouraging competition in the Commission's jurisdiction over certain
wholesale electric market and thereby EWG-related transactions. Commission
reduce the cost of electric power and, approval is required, for example, before
ultimately, the nation's dependence on a registered holding company can issue
foreign energy.14 We noted further that securities to finance the acquisition of
the mere exemption of independent an EWG or guarantee securities issued
power production from the provisions by an EWG.18 The issue and sale of
of the Act would not address other securities are subject to sections 6 and
critical issues concerning Congress 7 of the Act; a guarantee is governed by
additional goal, protection of.the public sections 6, 7 and 12(b). 19 Of interest
interest and the interests of investors here, section 7(d) precludes approval of
and consumers. a financing transaction if the

Congress responded with the Energy Commission finds that-
Policy Act, which embodies these two (1) The security is not reasonably adapted
potentially inconsistent goals. The to the security structure of the declarant and
legislation seeks to facilitate the other companies in the same holding
participation of domestic companies in company system;
independent power production and (2) The security is not reasonably adapted
foreign utility investment, by exempting o the earning power of the declarant; [or)

EWGs and foreign utility companies (5) In the case of a security that Is a
from all provisions of the Act, and by guaranty of, or assumption of liability on, a
providing for the acquisition of EWGs security of another company, the
without Commission approval.15 At the circumstances are such as to constitute the
same time, however, the legislation making of such guaranty or the assumption
attempts to protect domestic utilities of such liability an improper risk for the
and their consumers from the risks of declarant.
these new ventures.' 6 The Commission These provisions reflect the legislative
noted in the proposing release that there intent that each of the entities forming
is an inherent tension between the drive part of a traditional holding-company
toward a competitive energy market and system have a simple capital structure
the demand for effective consumer and incur only those amounts of debt
protection.17 The rules required by the that can be adequately serviced by its
legislation cannot resolve this tension, operations.
but must instead operate within it. We Traditional financing standards,
believe that the rules adopted today however, are not particularly suitable
strike an appropriate balance between for EWGs, which are expected to be
the statutory goals embodied in Title VII
of the Energy Policy Act. is Section 32(h) provides that:

"he entering into service, sales, or construction
a Hcontracts, and the creation or maintenance of any

Committee on Banking, Housing and Urban Affairs other relationship in addition to that described in(Sept 17, 1991). subsection (g) [concerning the ownership of EWGs
14 Testimony of Commissioner Fleischman at 1. by registered holding companies) between an
Is See, e.g., statement of Sen. Wallop, 138 Cong. exempt wholesale generator and a registered

Rec. S17615 (Oct. 8, 1992) (section 32 is intended holding company, its affiliates and associate
to "streamline and minimize" federal regulation); companies, shall remain subject to the jurisdiction
statement of Chairman Riegle. 138 Cong. Rec. of the Commission under the Act." (Emphasis
317629 (Oct 8, 1992) ("the purpose of section 33 added.)
is to facilitate foreign investment, not burden it"). The ECRC suggests that the acquisition of an
16The legislation seeks to "carefully strike] a EWG with "available funds" would be "the creation

balance between the concerns of many who are or maintenance of a relationship," and so
affected by Its provisions, namely consumers, Jurisdictional, under section 32(h). ECRC at 20
ratepayers, municipals, industrials, utility (stating that rule 53 should not allow a registered
companies and State and Federal regulators." holdibg company to acquire an EWG "without any
Statement of Chairman John D. Dingell of the House regulatory oversight whatsoever").
Committee on Energy and Commerce, 138 Cong. It appears that the ECRC may have overlooked the
Rec. HI1428 (Oct. 5, 1992). interplay of various statutory provisions. In

"7 Chairman Markey's comments regarding addition to the express exclusion of section 32(h),
section 33 may be read to apply generally to the section 32(g) makes clear that a registered holding
amendments under the Energy Policy Act: company can acquire an EWG without Commission

"This provision would invite utilities to shift approval "[nlotwithstanding any provision of this
valuable resources and management--paid for by Act and the Commission's jurisdiction as provided
captive retail ratepayers-from monopoly markets under subsection (h) of this section."
to competitive markets. Utility expansion into new "9 Section 12(h) provides, in pertinent part, that
markets raises the same problems as does utility it is unlawful for a registered holding company
diversification in general: risk of failure, directly or indirectly, to lend or in any manner
diversification of utility profits from measures extend Its credit to or indemnify any company in
which would strengthen the utility's financial the same holding-company system in contravention
condition, reduced utility maintenance, the of such rules or orders as the Commission deems
draining of top management from the core utility, necessary or appropriate to protect the financial
and cross-subsidization." Integrity of companies in holding-company

138 Cong. Rec. Hl1446 (Oct. s, 1992). systems.
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project-financed and generally
capitalized with large amounts of
nonrecourse debt. In a hearing before
the Senate Committee on Energy and
Natural Resources, the Commission
suggested that Congress might wish to
liberalize the standards applicable to
EWG financings to accommodate
participation in these new activities by
registered holding companies. In
response to an inquiry by Chairman
Johnston, the Commission proposed the
"substantial adverse impact" test that
has been incorporated in section
32(h)(3).20

Under that section, the Commission
cannot find, with respect to the issue or
sale of a security by a registered holding
company for purposes of financing the
acquisition of an EWG, or the guarantee
of a security of an EWG by a registered
holding company, that:

Such security is not reasonably adapted to
the earning power of such [registered
holding] company or to the security stmuture
of such company and other companies in the
same holding company system, or that the
circumstances are such as to constitute the
making of the guarantee an improper risk for
such company, unless the Commission first
finds that the issue or sale of such security,
or the making of the guarantee, would have
a substantial adverse Impact on the financial
integrity of the registered holding company
system (emphasis added).

Section 32(h)(3) thus is intended to
address the requirements of sections
7(d) (1), (2) and (5), and section 12(b).

The statute does not define
"substantial adverse impact." Instead,
section 32(h)(6) directs the Commission
to make rules "with respect to actions
which would be considered * * * to
have a substantial adverse Impact on the
financial Integrity of the registered
holding company system; such
regulations shall ensure that the action
has no adverse impact on any subsidiary
or Its customers, or on the ability of
State commissions to protect such
subsidiary or customers." The statute
further provides that such rules shall
take into account "the type and amount
of capital invested In exempt wholesale
generators, the ratio of such capital to
the total capital invested in utility
operations, the availability of books and
records, and the financial and operating
experience of the registered holding
company and the exempt wholesale
generator."

Section 32 does not mandate any
particular test of financial integrity. In
proposing the rules, the Commission

o Letter of Commissioner Edward i. Fleischman
to Chairman Johnston. dated April 22, 199L The
Commission also proposed the "substantial adverse
impact" standard that has been incorporated in
section 32(h)(4).

weighed the competing legislative
purposes of consumer protection, on the
one hand. and facilitation of these
investments, on the other. Because
investments by registered holding"
companies in independent power
production and foreign utility
operations were severely limited under
prior law, we elected a conservative
approach. We determined that the rules
should consider the risks associated
with both EWG and foreign utility
company investments.

The Commission today is adopting a
rule that creates a partial safe harbor for
EWG financings. Rule 53 describes the
circumstances in which the issue or sale
of a security for purposes of financing
the acquisition of an EWG, or the
guarantee of a security of an EWG, will
be deemed not to have a substantial
adverse impact on the financial integrity
of the registered holding-company
system. To come within the safe harbor.
the amount of a registered holding
company's aggregate investments in
EWGs and foreign utility companies
cannot exceed 50% of the system's
consolidated retained earnings. In
addition, no more than 2% of the
system's domestic utility employees can
render services to EWGs and foreign
utility companies, subject to prior
Commission approval, and the
registered holding company must
undertake to provide the Commission
reasonable access to the books and
records of such entities, and to provide
copies of filings under the rule to other
affected regulators. Where the
conditions of rule 53(a) are met, the
Commission will not make a finding of
"substantial adverse impact" unless
there has been an event of bankruptcy
or other evidence of financial or
operating problems, as specified in rule
53(b). The Commission believes that
these criteria will contribute to the
protection of the financial integrity of
the system and so help to shield the
domestic utilities and their customers
from the risks that may be associated
with the new ventures.21

21 As explained hereinafter, the rules "take into
account" each of these factors. To summarize, rule
53(a)(1) takes Into account "the amount and type of
capital invested in exmapt wholesale generators"
first, by limiting the amount of capital that can be
invested in EWGs and foreign utility companies
pursuant to the rule, and second, by providing that
certain types of capital (i.e., noecourse debt) will
not be counted toward "agregate Investment"

Rule 53(bXZj takes into acomunt "the ratio of such
capital to the total capital Invested In utility
operations." Under that provision, oce a registered
holding company has reported lsm that case a
10% decrease in consolidated retainad earnings, the
safe harbor will be unavad if aggregate
investment in EWGs and foreign utility companies
exceeds 2% of total capital invested in utility

The ability to come within the safe
harbor will preclude an adverse
Commission finding under section
32(h)(3) and, by reference, section 7(d)
(1), (2) and (5). and section 12(b). The
rule will thus streamline our review of
a proposed financing transaction,
consistent with the legislative intent to
facilitate EWG investments. Reliance
upon the rule will not. however, obviate
the need for an order upon application
approving the financing transaction.
since the rule creates a safe harbor only
with respect to sections 7(d) (1), (2) and
(5), and section 12(b). An applicant
must make a factual showing that the
conditions of the rule are met and
establish compliance with the other
applicable standards of the Act.22 For
each filing, there will be notice and an
opportunity for hearing upon the
applicant's factual representations with
respect to rule 53 and generally upon
compliance with other relevant
provisions of the Act and rules
thereunder.23

operations. The restriction will be removed once
retained earnings regain their previous level.

In addition. Item 10 of amended Form USS
requires the registered holding company to report.
among other things, the ratio of aggregate
nvestment n EWGs and foreign utility companies

to total capital invested In utility operations.
Rule 53(a)(2) takes into account "the availability

of books and records" by, among other things,
providing for Commission access to books and
records of any EWGs or foreign utility companies
in which the registered holding company has an
interest.

Rule 53(b) takes into account "the financial and
operational experience of the registered holding
company and the exempt wholesale generato'r" by
defining circumstances in which the safe harbor
would be unavailable, regardless of whether a
proposed financing otherwise satisfied the
requirements of the rule.

22 The filing must satisfy the standards of sections
7(d) (3), (4) and (8). which require generally that the
proposed financing is "necessary or appropriate to
the economical and effident operation of a business
in which the applicant lawfully is engaged or has
an interest." that the fees are "reasonable." and that
the terms and conditions of the issue or sale of the
security are not detrimental to the public interest
or the Interest of Investors or consumers.

The filing could also involve provisions of
sections 12 and 13. which govern certain
intrasystemn transactions.

asThe ECRC believes it "very important that
affected state commissions have a meaningful
opportunity to review [registered holding company)
acquisitions of foreign EWGs," and suggests that "if
the SEC adopts a 'safe harbor' for [registered
holding companyl acquisition(s] of foreign EWGs,
the 'safe harboe should not be available * * "for
a period of 60 days after the SEC has been notified
by FERC of the grant of EWG certification." ECRC
at 21. in this way, the ECRC would provide an
opportunity for interested state commissions to
comment on whether the safe harbor should be
available. Id. See also Chairman Rigle at 2.

Congress provided, however, that the
commission has no jurisdiction over the acquisition
of EWGs. The safs harbor under rule 53 is directed
only to the trnscdons subject td section 32Nh(3).
viz., the issue and sale of a security by a registered
holding company to finance the acquisition of en
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An applicant that is unable to rely
upon the safe harbor must demonstrate
that the transaction will not have a
substantial adverse impact upon system
financial integrity. In addition, the
applicant must demonstrate that the
transaction will not adversely affect the
system utilities, their ratepayers and the
ability of state commissions to protect
utilities and consumers.2 4

Sound capitalization is an essential
component of the economical and
efficient utility operations toward which
the Act is directed.2s The financial
integrity of a holding-company system,
the interests of its investors and
consumers, and the ability of its state
and local regulators to protect
consumers are all inextricably linked.ze
Rule 53 attempts to ensure that,
following an EWG financing, the system
will remain strong and healthy, with
sufficient resources for its core utility
operations. Any transaction that would
cause a system to fall short of this
standard will be subject to review under
a more stringent standard.

Certain commenters have argued that
the rule does not conform to the express
requirements of the statutory provisions.
The NARUC. for example, asserts that
the rules "do not comply with the clear
language of the statute concerning the
protection of consumers and the ability
of States to regulate operating utilities of
registered holding company systems." 27
The Alabama Commission states that:

The SEC has not complied in the present
(notice of proposed rulemaking) with the
statutory requirements of section 32(h)(6).
The proposed rules do not ensure the action
has no adverse impact on any utility
subsidiary or its customers. The rules do not
address the ability of state commissions to
protect such subsidiary or'customers.2s
The commenters further express
concern that a particular transaction
may have no substantial adverse impact
on the registered system as a whole, and
yet have an adverse impact upon utility
subsidiaries or customers, or the ability
of state and local regulators to protect
their interests.ze The NARUC argues
that "[ilt is not enough to have no

EWG, or the guarantee by a registered holding
company of the securities of an EWG. Affected state
commissions will have an opportunity to comment
on these transactions.

24 See rule 53(c). The Commission will thus
consider the issue of "adverse impact" with respect
to a transaction that is not entitled to the benefit
of the rule.

25 See section 1 of the Act.
saed.

27 NARUC at 1. Accord Alabama Commission at
9; Arkansas Commission at 2: Chairman Markey at
3; New Orleans City Council and Mississippi
Commission at 17.

lsAlabama Commission at 9.
z See, e.&, NARUC at 4.

substantial adverse impact on the
system; these regulations must assure no
adverse impact on utility subsidiaries,
customers or State commissions." 30

These commenters, in apparent
reliance upon an ambiguity created by
the language of section 32(h)(6). suggest
that the "no adverse impact" standard
must be applied to every transaction
under section 32(h)(3),U We disagree.
The standard under section 32(h)(3) is
clear: the Commission cannot make an
adverse finding under sections 7(d) (1),
(2) or (5), or section 12(b), unless it first
determines that the proposed
transaction will have a substantial
adverse impact on the financial integrity
of the registered holding company
system. These commenters' argument-
that a transaction with no such
substantial adverse impact could
nonetheless adversely affect utility
subsidiaries, consumers or the powers
of state regulators, and so should be.
disapproved--appearp inconsistent with
this statutory mandate. Further, such a
selective focus upon the second clause
of section 32(h)(6) would make the rules
under section 32(h)(6) an almost
insurmountable obstacle to financings
under section 32(h)(3), and thereby
frustrate the purpose of section 32 to
facilitate these investments.32

Instead, the Commission has
interpreted the statute to giveeffect to
all provisions. The first clause of section
32(h)(6) directs the Commission to
"promulgate regulations with respect to
the actions which would be considered,
for purposes of [section 32(h)], to have
a substantial adverse Impact on the
financial integrity of the registered
holding company system (emphasis
added)." The Commission understands
the second clause to provide that "such
regulations shall ensure that the action
[which would be deemed to have a
substantial adverse impact] has no
adverse impact on any utility subsidiary
or its customers, or on the ability of
State commissions to protect such

30Id.
31 The first clause of section 32(hXo) refers to "no

substantial adverse impact," while the second
clause refers to "no adverse impact." The legislative
history does not shed any light on this choice of
language. We believe that Congress adopted the
"substantial adverse impact" standard to afford the
Commission some flexibility in its review of EWG-
related flnancings The "no adverse impact"
standard was added by the conference committee.

sIt is grammatically possible to read section
32(hX6). as these commenters do, to require that the
rules concerning actions that would have a
substantial adverse impact on the financial integrity
of the system must ensure that there will be no
adverse impact on the utility subsidiaries.
consumers or state and local regulators. Th result.
however, would be a requiremnt-of no adverse
impact for every transaction under section
32(h)(3)--that the expresa language of section
32(h)(3) appears to exclude.

subsidiary or customers (emphasis
added)."

Rather than attempt to provide an
exhaustive list of financing transactions
that could be considered to have a
substantial adverse impact on the
financial integrity of a registered
holding company system, the
Commission is using a safe harbor
approach to define the conditions under
which a financing transaction would not
be considered to have a substantial
adverse impact. Safe harbors have been
successfully applied throughout our
regulations.aa By providing a safe harbor
for transactions that would not be
considered to have a substantial adverse
impact upon the financial integrity of a
registered holding company system, the
Commission has at the same time
defined by exclusion a universe of
transactions that could be considered to
have a substantial adverse impact on the
system's health, in accordance with the
directives of section 32(h)(6).34

If a financing does not come within
the safe harbor, the Commission must
determine whether the transaction will
indeed have the prohibited effect. The
Commission will also consider whether
the transaction will have an adverse
effect on subsidiaries, consumers or
state and local regulators, as directed by
the second clause of section 32(h)(6).
The rule ensures that any financing
which does not come within the safe
harbor will be carefully scrutinized
under a heightened standard of
consumer protection.35

33 See. e.g.. Regulation D (17 CFR 230.51 through
230.508) end Rule 144 (17 CFR 230.144) and 144A
(17 CFR 230.144A) under the Securities Act of
1933.

34 Section 32(h)(6) directs the Commission to
adopt rules "with respect to actions which would
be considered, for purposes of this subsection, to
have a substantial adverse impact on the financial
integrity of the registered holding company
system." (emphasis added) We therefore disagree
with the assertion that the Commission "did not
answer the right question, and fails to identify those
actions which would be considered to have a
substantial adverse effect on the financial integrity
of the system." NARUC at 13.

NARUC also asserts that "[l~t makes no sense for
the SEC to promulgate a regulation permitting a
substantial adverse impact on the financial integrity
of the system." Id. at 10. Again. a transaction that
would have a substantial adverse impact is not.
within the rule.

3s Columbia suggests that a registered holding
company that cannot rely upon the rule "should be
placed in the same position it would otherwise be
in terms of the Commission establishing whether
there is any adverse impact under sections 7 end
12 of the Act." Columbia at 5: see also CSW at 6;
Northeast at 7; Southern at 18. The Commission has
considered, but declines to adopt, these
suggestions, which would render the "no adverse
impact" language nugatory.

The New Orleans City Council and the
Mississippi CommissIon suggest on the other hand
that inability to rely upon the rule should require

continued

I
51491



51492 Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Rules and Regulations

NARUC suggests that an applicant
could evade the strictures of the rule by
claiming that a securities issuance is for
a purpose other than the acquisition of
an EWG.36 We agree that there is a
psibility of abuse. Because money.is
fungible, it may be difficult to trace
dollars to determine whether an EWG
was, in fact, acquired with internally
generated funds. This problem may
require a legislative solution. In the
interim, the rule will require that any
internally generated funds used to
acquire an EWG or a foreign utility
company be counted toward a system's
aggregate investment in such entities. In
addition, the Commission is requesting
representations with respect to every
proposed financing transaction (other
than those under section 32(h)(3)) that
the proceeds will not be used to acquire
an EWG. Section 29 imposes criminal
liability for materially misleading
statements in any filing under the Act.

The Commission is aware of another
potential abuse. The payment of
excessive dividends to the parent by
companies in a registered system could
generate internal funds so that the
parent would not have to issue or sell
securities to finance the acquisition of
an EWG.37 A depleted subsidiary could
subsequently seek financing authority
from the Commission to replenish its
working capital. Because the
subsidiary's financing would not be
subject to section 32(h)(3) or rule 53, it
appears that companies could
purposefully evade the requirements of
rule 53.

The states generally do not regulate
the payment of dividends by utility

disapproval of the proposed financing activity. New
Orleans City Council and the Mississippi
Commission at 19. We also decline to adopt this
suggestion as inconsistent with the legislative intent
to facilitate investments EWGs and foreign utility
companies.

In the alternative, the New Orleans City Council
and the Mississippi Commission recommend that
the Commission propose specific rules to inform
interested parties what "particular facts and
circumstances" may cause the Commission to
approve a transaction that is not within the safe
harbor. New Orleans City Council and the
Mississippi Commission at 20. The registered
holding companies have limited experience with
these new activities, and so it would be premature
-for the Commission to attempt to define such facts
and circumstances. We would, of course, welcome
the comments of affected state and local regulators
with respect to these transactions.

36NARUC at 31. An issuance of securities for a
purpose other than financing the acquisition of an
EWG or a foreign utility company would be subject
to rule 54. Under that rule, the Commission will not
consider the effect of the capitalization or earnings
of any EWG or foreign utility company subsidiary
on a registered system where the provisions of rule
53 (a). Mh) and (c) are satisfied.

37 Generally, Commission approval is not required
unless a company seeks to pay dividends out of
paid-in-capital or unearned surplus. See section
12(c) of the Act and rule 46 thereunder.

companies.3S The Commission believes
that this problem may be an appropriate
subject for a rulemaking in the near
future.39 In the meantime, we note that
the bond indentures of companies in
registered systems often have covenants
restricting the use of retained earnings.
In addition, section 27(a) makes it
unlawful for any company, directly or
indirectly, to cause to be done, through
or by means of another company, an act
which would be unlawful for such
company under the Act and rules
thereunder.

Finally, many foreign projects could
elect either EWG or foreign utility
company status. The Commission has
considered whether the rules should
distinguish between domestic and
foreign EWGs.4o We note that the statute
makes special provision for foreign
EWGs.41 While we are concerned that
foreign EWG investments may entail
greater risk, and thus, greater potential
detriment to a registered system's
domestic utilities, we have little data
and limited experience with the risks
presented by foreign utility company
activities, and thus have no reason at
this time make a broad distinction
between foreign and domestic EWGs.
The Commission may, however, revisit
this issue when it next takes action on
the rules under section 33. In the
interim, we will continue to monitor
existing foreign EWGs.

A. Rule 53(a)
Rule 53(a) sets forth the affirmative

criteria that must be satisfied for a
financing to qualify for the partial safe
harbor created in this rule.

38 A state sets an allowable rate of return on the
common equity of an operating utility. In so doing,
the state generally considers historical data and
satisfies itself that the rates are sufficient to cover
all operating and financial charges. The remaining
funds may be distributed to common stockholders;
the disposition of these monies is generally not
subject to further state review.

"eUnder section 12(c), the Commission has the
authority to adapt rules with respect to the
declaration or payment of dividends as it deems
necessary or appropriate to protect the financial
integrity of companies in holding-company
systems, to safeguard the working capital of public-
utility companies, to prevent the payment of
dividends out. of capital or unearned surplus, or to
prevent the circumvention of the provisions of the
Act and rules thereunder.

40 The ECRC, for example, suggested that the rules
should distinguish between domestic and foreign
investments. ECRC at 21.
41 See section 32(a)(2) ("'eligible facility' means a

facility, wherever located") (emphasis added); see
also section 32(b) ("retail sales of electric energy
produced by a facility located in a foreign country
shall not prevent such facility from being an eligible
facility, or prevent a person owning or operating,
or both owning and operating, such facility from
being an (EWG] if none of the electric energy
generated by such facility is sold to consumers in.
the United States").

1. Rule 53(a)(1)
Rule 53(a)(1) takes into account "the

amount and type of capital invested in
exempt wholesale generators" first, by
limiting the aggregate amount of capital
that can be invested in EWGs and
foreign utility companies pursuant to
the rule, and second, by providing that
certain types of capital (i.e., nonrecourse
debt) will be disregarded for purposes of
the rule. Specifically, the rule limits a
system's aggregate investment to an
amount equal to 50% of its consolidated
retained earnings, and defines
"aggregate investment" to exclude debt
for which there is no recourse to a
system company (other than an EWG or
foreign utility company).

a. Retained errnngs test. The
Commission chose this standard as the
one best suited to accomplish several
key goals. The rules under section 32
are intended to protect system financial
integrity and so protect utilities and
their ratepayers. A key factor in this
regard is the ability of system
companies to raise capital at a
reasonable cost. Because the parent
company is an important source of the
capital invested in the utility operations
of its subsidiaries, its ability to raise
capital economically, especially equity,
the most expensive type of capital,
protects the core business and keeps
consumer rates down. Retained earnings
are linked to the cost of capital and so
provide a fundamental protection for
"economy of management and
operation" of the system utilities.42

Another consideration is the total
amount at risk in these new activities.
We reasoned that a cushion should
remain if a system were forced to write
off any of its investments in EWGs and
foreign utility companies. For purposes
of the rule, we have determined that
50% of a system's consolidated retained
earnings is an appropriate amount of
capital to be placed at risk in EWGs and
foreign utility companies.43

The Commission has received a wide
range of comments on this proposal.44
Some commenters endorse the test,
while others criticize it as inadequate or

42 Section (b)(4).
43 See Hawes, Utility Holding Componies § 1.03[al

(1987) (limiting the amount of investments
mitigates the adverse impact of any failed
investments upon the cost of equity capital).

44 Generally, registered holding companies
seeking to pursue aggressive investment programs
urge the Commission to adopt standards that would
increase the amount of financing within the safe
harbor. See. e.g., CSW at 2-3; Columbia at 2-3; GPU
at 5; Southern at 3-4.

In contrast, state and local regulators generally
favor more restrictive guidelines. See Alabama
Commission at 5-6; City of New Orleans and the
Mississippi Commission at 20-21; Pennsylvania
Commission at 1-2; Texas Commission at 2-3.
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misleading.45 Many recommend that the
test be modified or supplemented. or
that a new standard be substituted. The
proposed alternative or supplementary
standards include consolidated
capitalization.46 consolidated assets,4 7

earnings or cash flow,48 utility.
investment,49 and effect upon capital
structum.50 On balance, the Commission

45 See Dept. of Energy at 4 (stating that a retained
earnings test "provides greater protection to
consumers and investors [than one based on net
assets or total capitalization] while enabling a
registered holding company to participate in
domestic and foreign competitive ventures");
Entergy at 18 (supporting a retained earnings test).

Compare CSW at 2 ("the '50% retained earnings'
test alone creates a very conservative and restrictive
threshold"I; Columbia at 2-3 (criticizing retained
earnings as "misleading" and "a very lagging
indicator"); NARUC at 26 (noting that a utility can
artificially Inflate its retained earnings by
withholding funds from utility maintenance and
construction expenditures) and New Orleans City
Council and the Mississippi Commission at 20
(suggesting that a registered holding company can
artificially increase its retained earnings "by simply
restructuring recapitalization").

46AEP asserts that retained earnings can be "more
volatile" over a relatively short period of time and
suggests a standard tied to an unspecified
percentage of consolidated capitalization. AEP at 2
and 5.

47 Southern proposes a test based upon 15% of
consolidated assets, while CSW and Columbia
recommend a standard tied to the greater of 50%
of retained earnings or 15% of consolidated assets.
Southern at 3; CSW at 2; Columbia at 3.

a Columbia urges the Commission to liberalize
the standard by substituting "measures. such as
earnings or cash flow projections, indicating the
prospective financial health of the [registered
holding company) at the time of the proposed
investment In the EWG." Columbia at 2. The Texas
Commission recommends that the standard instead
be strengthened with a cash flow test in addition
to a modified retained earnings test. ince "(clash
flow provides a good indication of a [registered
holding company's) current financial ability to
make investments." Texas Commission at 2-3.

49 NARUC asserts that "the total invested should
not exceed a particular ratio of total capital
prudently invested for the purpose of selling
electricity within the service territories of the utility
subsidiaries." NARUC at 24-25; accord Arkansas
Commission at 4-5 ("[1limitations on investments
in EWGs and foreign utilities should be considered
in conjunction with the capital needs of the core
utility business"); Florida Commission at 2
(appropriateness of a retained earnings test
depends, among other things, on the relative
magnitude of nonutility investments versus utility
investments) and Pennsylvania Commission at 2
("significant investments in EWGs and foreign
utility companies could impact utility consumers
negatively by impairing the ability of the affected
operating utility in making improvements of the
existing utility plant"). See also Alabama
Commission at 9-10 (noting that the rule is silent
on the ratio of EWG to utility investments);
Chairman Markey at 2.

As discussed part LB,2 of this release, the
Commission is adopting a test based upon utility
investment as an additional condition of the safe
harbor.

so See Arkansas Commission at 4 ("a) better
solution would be to look at the effect of en
investment on both retained earnings and on capital
structure"); New Orleans City Council and the

i ppi Commission at 21,2 8 (recommending
use of a dab equlty tes to safeguard against

believes that the test under proposed
rule 53(a)(1), with certain modifications
discussed below, offers reasonable
protection for the financial integrity of
a registered holding company system."'

We have considered the alternative
standards suggested by the commenters.
A test based on the ratio of debt to
equity could mask a deterioration in a
system's financial health that would
lead to higher capital costs. A system
with modest retained earnings could, for
example, incur charges that would
significantly reduce or eliminate those
earnings (thus precluding use of the rule
for the time being), yet maintain an
acceptable ratio of debt to equity in its
consolidated capital structure. Other
proposed tests, such as those based on
revenues or cash flow, are unreliable to
the extent they must be premised upon
speculation concerning future
developments. Because EWGs and
foreign utility companies are still novel
entities, there is little experience on
which to base predictions concerning
their performance.

Neither a test based on consolidated
capitalization nor one based on
consolidated assets would directly
reflect the impact of a loss of an EWG
or foreign utility company investment
Consolidated capitalization relates
principally to the capital structure
created to fund the holding company
system's domestic utilities; consolidated
assets reflect the acquisitions made with
such capital. Again, retained earnings
would best capture the effect upon a
system's financial condition of reverses
in EWG and foreign utility company
investments,

excessive leveraging). Some commenters propose an
additional requirement to rule 53 that the securities
of the registered holding company. and its affiliates
be at investment grade level, as determined by
rating agencies. New Orleans City Council and the
Mississippi Commission at 23, 26. We do not
believe this further condition would provide
significant increased protection, as it appears
unlikely that a system with less than investment
grade securities would have sufficient earnings
capacity to issue securities under the rule.

3 1In addition, various commenters have
suggested that the limit be raised or lowered. See
GPU at 5 (recommending that the standard be raised
to 60% of retained earnings). Compare Alabama
Commission atO (recommending that the
percentage limitation be "in the range of 20%."
with a dollar cap. "with consideration given to the
rate of inflation at the time of the investment");
ECRC at 19 (recommending a percentage
"considerably lower than 50%" and different levels
for domestic and foreign ventures); Pennsylvania
Commission at 1-2 (stating that the 50% limitation
is too high); Texas Commission at 2-3
(recommending a 30% limitation, to be increased
by a later rule amendment cem Jurisdictional
utilities "demonstrate a successful track record of
investments"). None of the commenters explains
why any given threshold is appropriate, ex cept by
reference to the proposed 50% limIL Accordingly,
we decline to adopt the commenters' sM stions.

We decline to adopt an overall dollar
cap 52 or a limit in the amount invested
in a particular project or country.53 The
statute does not require such
restrictions. Moreover, the companies
and their regulators have limited
experience with these types of activities,
which of course offer potential gains as
well as risks. We believe that it would
be premature to adopt such limitations
at this time.

A procedure requiring a case-by-case
review of all investments, as that
approach would raise substantial
obstacles and procedural complexities,
contradicts the apparent legislative
intent to facilitate EWG investments.5 4
As Senator Wallop noted in a floor
statement. "section 32 is intended to
'streamline and modernize' federal
regulation. " 55

We have modified the rule in
response to the comments concerning
the reliability of retained earnings as a
continuing measure of financial health.
NARUC, for example, expresses concern
that a company could artificially inflate
its retained earnings by withholding
funds from utility maintenance and
construction.56 The Alabama
Commission observes that prior period
adjustments and extraordinary items
"could significantly mask the financial
deterioration of a [registered holding
company's] financial health." 57

Conversely, several registered holding
companies note that extraordinary
nonrecurring charges to earnings could
depress retained eamings, and so
preclude reliance on the rule.58 We

52 The Alabama Commission suggests, among
other things, a limit based upon the lesser of 20%
of retained earnings or an unspecified dollar cap.
Alabama Commission at 6.

3 The Texas Commission suggests a limit of 10%
of retained earnings on "any single foreign country
or EWG or foreign utility." Texas Commission at 3.
This requirement could arbitrarily prevent desirable
investments. In addition, it could discriminate
against the smaller systems that may have relatively
smaller amounts to invest

54A number of cimmenters suggest that
regulatory safe harbors are inappropriate at this
time. Chairman Markey at 2. The NARUC's
procedural recommendations would similarly result
in a case-by-case approach. See NARUC possim.
The ECRC recommends that the Commission engage
in "a thorough factual review' of EWG and foreign
utility company investments "on a case-by-case
basis." ECRC at 12. See also Florida Commission at
2 (appropriateness of retained earnings test
depends, among other things, upon specific -
investment).

'5 Statement of Sen. Wallop. 138 Cong. Rec.
S1715 (Oct. 8, 1992). See EE at 3 ("the concept
of a safe harbor is essential for predictable and
timely investment decisions").

S6NARUC at 26. See also New Orleans City
Council and the Mississippi Commission at 20.

57Alabama Commission at &-7.
5Several registered holding companies cited

SFAS 108, which relates to post-retirement benefits,
'and recognition of the cost of providing the benefits

Continued
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believe that these concerns can be
addressed by averaging the consolidated
retained earnings as stated on the four
most recent quarterly reports.5 9

Some registered companies further
urge the Commission to exclude from a
system's retained earnings
extraordinary, non-recurring charges.60
These charges, however, reflect
obligations of the registered system, the
effects of which should properly be
included in the computation of retained
earnings for purposes of the rule.61

Finally, there appears to be some
confusion among the commenters
regarding continued reliance on the
rule.62 Once an applicant has
established that a particular financing
transaction comes within the partial safe
harbor of rule 53, it can continue to rely
upon the rule with respect to that
transaction, regardless of subsequent
changes in the system's consolidated
retained earnings. A decline in retained
earnings could, however, preclude

over the employment period of the employee, as an
example of an extraneous factor that could affect
retained earnings. See AEP at 2; Southern at 4. The
Financial Accounting Standards Board concluded
that an employer could either recognize the prior
working period of the employee immediately by
adopting SPAS 108 or delay recognition by
amortizing the obligation over a period of time.

-"See AEP at 2; CSW at 2-3; Southern at 3-4. We
believe that averaging will also minimize the
potentially "volatile effect" of retained earnings, of
concern to AEP.

6OAEP at 2; CSW at 2-3:
61 See also Alabama Commission at 6-7.
62 EM supports a provision that a company may

rely upon the safe harbor for the life of the
particular investment E at 2-3. See also CSW at
3 (changes in consolidated retained earnings
following satisfaction of rule 53(a)(1Y and a
commitment to acquire or invest in an EWG should
not lead to reconsideration of this safe-harbor
condition at the time the registered holding
company sells securities for purposes of funding its
commitment); GPU at 6 (reliance on the safe harbor
protection should not be affected by subsequent
changes in retained earnings).

NARUC however, recommends modifying the
rule to provide "a complaint process through which
interested parties, State commissions or FERC could
petition the SEC in cases of new or changed facts
after safe-harbor status has been obtained." NARUC
at 23. The ECRC believes it would be inappropriate
to permit continued reliance on the safe harbor for
a particular investment once there were changes in
retained earnings or in the value of an investment.
See ECRC at 21-22 ("a] presumption of ongoing
compliance with a 'safe harbor' may conflict with
the statutory mandate to 'ensure that the action has
no adverse impact' on domestic public utility
customers").

A company has a continuing obligation to remain
in compliance with the provisions of rule 53
concerning books and records, use of employees
and information provided to regulators. An affected
regulator or other interested person could petition
the Commission in the event of noncompliance
with these provisions. An applicant that satisfied
the provisions of the rule concerning the amount of
a proposed financing could continue to rely upon
the rule for that particular transaction, regardless of,
subsequent changes in retained earnings or utility
investment

further transactions under either rule 53
or 54, at least temporarily.63

The selection of a retained earnings
standard represents the exercise of the
Commission's best judgment based
upon its nearly sixty years' experience
in the administration of the Act. We
believe that this standard, in
combination with various other
provisions of the rule, should contribute
to the protection of the financial
integrity of the system and so help to
shield the domestic utilities and their
customers from the adverse effects, if
any, of the new ventures.

b. Definition of "aggregate
investment". The rule defines"aggregate investment" to include both
EWG and foreign utility company
investments for which there is recourse
to companies in the registered holding
company system other than EWGs or
foreign utility companies. Several
commenters, noting that section 32 does
not by its terms require consideration of
foreign utility company investments,
express concern that the rule is unduly
restrictive and inconsistent with the
legislative intent.64 Consideration of
both EWG and foreign utility company
investments represents a conservative
approach to these new activities.65 The
Commission is concerned with the total
amount of capital at risk in these new
ventures, and in particular, the potential
impact on the cost of capital for a
system's operating utilities. Because
EWGs and foreign utility companies are
both novel investments for registered
holding companies, we believe that both
should be considered when computing
agEegate investment.

The proposed rule defined aggregate
investment in terms of amounts
invested or "proposed to be invested."
A number of commenters suggest that
the Commission to modify the latter
phrase to make clear that aggregate
investment does not include potential
investments for which funds have not

63Rule 54 provides a partial safe harbor with
respect to the Commission's review of the system's
financial structure for transactions other than with
respect to an EWG or a foreign utility company.

64AEP contends that "Congress did not intend to
restrict the amount of investment that registered
holding company systems could make in domestic
EWGs by considering, and using as an offset,
amounts invested in (foreign utility companies]."
AEP at 2-3; Southern at 4. Other commenters,
including the ECRC. express concern that
"indefinite and potentially devastating losses"
could occur in foreign markets. ECRC at 18.

esThe Department of Energy supports the use of
a unified standard both as a matter of
administrative efficiency and as a means of
reducing regulatory uncertainty regarding these
investments. Dept. of Energy at 3. But see GPU at
4-5 (stating, in connection with the history of the
independent power production industry, "[wle
believe the Commission's concerns in this regard
are unwarranted.").

yet been committed. We have modified
the rule accordingly.M We have also
modified the rule to include
development costs, such as costs
incurred in preparing a bid, conducting
due diligence examinations and
engaging in preliminary discussions,
when the preliminary activities
culminate in the acquisition of the EWG
or foreign utility company.

Several holding companies suggest
that the rule would afford greater
flexibility if aggregate investment did
not include, or were reduced by: (1) A
previous investment, to the extent the
project is sold in whole or in part,67 (2)
a commitment to invest that is
terminated without recourse to the
registered system,68 and (3) an amount
representing a return of capital on a
project investment.69 Because these
events would be reflected in subsequent
computations of aggregate investment,
we do not believe it is necessary to
modify the rule.

GPU suggests that amounts invested
pursuant to Commission order (for
example, where the safe harbor is
unavailable), or amounts authorized by
the Commission to be invested in a
qualifying facility that subsequently
gains EWG status, should be excluded
from aggregate investment.70 We think it
appropriate, however, to include
amounts for which the registered system
remains at risk in the computation of
agregate investment.

n addition, GPU urges the
Commission to supplement the rule to
exempt the guarantee by a parent
company of certain EWG and foreign
utility company securities in an
aggregate amount of up to $50 million
at any one time outstanding.. GPU
observes that credit support from the
parent is almost always necessary for
these projects.71 The amount of such a
guarantee will cease to be counted
toward aggregate investment if the
guarantee is unconditionally released,
as when long-term financing is
obtained. The statute, however, contains
no provision for de minimis
guarantees.72

-rThe commenters would exclude such potential
investments as system investment goals and bids
yet to be accepted. See, e.g., CSW at 3; GPU at 6
and Southern at 4.

67See CSW at 3; Southern at 4.
6See Southern at 4.
"See CSW at 3; Southern at 4.
7o See GPU at 6.
71Id.
7 Guarantees that may be required in the

preliminary stages of EWG and foreign utility
company projects, to obtain performance bonds or
allow a company to submit a bid. will not be
included in aggregate investment unless the
registered holding company ultimately acquires an
interest in such EWG or foreign utility company.
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Entergy requests that the rule provide
for adjustments, following the initial
investment in an EWG or foreign utility
company, to "true up" a previous
estimate of the investment.73 The rule
implicitly provides for such corrections,
since it contemplates a recalculation of
aggregate investment for each new
transaction.

The Texas Commission asks-the
Commission to define aggregate
investment to include the market value,
at the time of conveyance, of assets
transferred to EWGs and foreign utility
companies.74 The Commission concurs
that capital assets should be included in
aggregate investment, and has modified
the rule accordingly.75

Several commenters suggest that
aggregate investment should include
nonrecourse debt, Le,, debt for which
there is no recourse to an associate
company other than an EWG or foreign
utility company. 76 Because the debt
does not represent an obligation of the
domestic utility companies or system
companies, other than EWGs or foreign
utility companies, it should have a
minimal effect on the cost of capital to
such companies." We believe,
therefore, that it is appropriate to
exclude such debt from the definition of
aggregate investment.

The ECRC suggests that the safe
harbor should be unavailable where a
registered holding company finances an
acquisition of an EWG or foreign utility
company with debt that is recourse to
system companies (other than EWGs or
foreign utility companies), or pledges
the assets of a domestic system
operating company as security for the
debt of an associate EWG or foreign
utility company. We decline to adopt
these suggestions. The issuance of a
security or the pledge of utility assets
continues to be jurisdictional under the

73 Entergy at 18-19.
74 See Texas Commission at 2-3.
7" For example, the transfer of a coal mine would

be included while a sale of coal for fuel purposes
generally would not. We note that a sale of goods
may be jurisdictional under section 13, and the
transfer of utility assets may require Commission
approval under section 12(d).

76 NARUC and the Alabama Commission suggest
that default on such debt could nonetheless have
an indirect effect upon the cost of capital to system
companies. See NARUC at 29; Alabama
Commission at 6.

7Morgan Stanley commented that-
Today, it is a common objective to finance
independent power projects on a stand-alone basis
with non-recourse debt placed with banks and other
* * institutional lenders. * [The project
structure limits, and is intended to limit [the
owners'] financial exposure to the amounts invested
as prbject equity. As a result, they are insulated
from defaults on the project debt. as well as from
bankruptcies and other insolvency events at the
project level.

Morgan Stanley at 1-2.

Act. Either transaction would require
prior Commission approval by order
upon application. In addition, both the
'debt and the pledge are recourse to
companies in the registered system, and
so will be counted toward aggregate
investment.

A number of commenters have asked
the Commission to extend the rule
beyond EWG and foreign utility
company investments, to include all
diversified activities.7s One commenter
asserts that "PUHCA clearly
distinguishes between holding company
investments made to serve the utility
system and off-system investments
* * * [T]he Commission should take -
into account all off-system investments
if it is going to implement an investment
cap in order to adequately protect
system ratepayers and investors." 79 The
statute, however, requires only that the
rules under section 32 take into account
the ratio of EWG to core utility
investments. The legislation does not
address the proportion of all nonutility
investments.

In addition, the commenters' request
departs from the statutory treatment of
nonutility interests, and relevant
precedent. The Act generally limits
registered holding companies to a single
integrated public-utility system, "and to
such other businesses as are reasonably
incidental, or economically necessary or
appropriate to the operations of such
integrated public-utility system." 8o
Under new section 32, a registered
holding company does not require
Commission authorization to invest in
EWGs, and the ownership of an interest
in an EWG "shall be considered as
reasonably incidental, or economically,
necessary or appropriate, to the
operations of an integrated public utility
system. " 81

In contrast, to acquire other nonutility
interests, a registered holding company
must obtain prior Commission approval,
by order upon application.a2 The
applicant must establish, among other
things, an operating or functional
relationship between the nonutility
activities and the system utility
operations.83 During the notice period,

7
0 Senator Bumpers at 2. See also Arkansas

Commission at 4-5; Florida Commission at 1-2;
NARUC at 24-25; New Orleans City Council and
Mississippi Commission at 20-21.

7 Senator Bumpers at 2.
0 Section Ii(b)(1).

"1 Section 32(h)(2). Section 33(c)(3) similarly
provides that an interest in the business of one or
more foreign utility companies shall be considered
to be "reasonably incidental, or economically
necessary or appropriate, to the operations of an
Integrated public-utility system."

42 Section 9(a)(1).

83 See generally Michigan Cons. Gas Co. v. SEC,
444 F.2d 913 (D.C. Cir. 1971).

affected state regulators and other
interested parties can comment on the
proposed transaction. We do not believe
it appropriate to impose a further limit
in the context of this rulemaking.

2. Rule 53(a)(2)

Rule 53(a)(2) prescribes recordkeeping
requirements concerning EWGs and
foreign utility companies in which a
registered holding company directly or
indirectly holds an interest. The
proposed rule would have required the
books and records of these entities to be
kept in English, and in a manner
consistent with United States generally
accepted accounting principles
("GAAP") and with the Federal Energy
Regulatory Commission's ("FERC's")
Uniform System of Account. The
comments on the proposed rule have
led us to modify its terms.

A number of registered holding
companies have suggested that
compliance with the rule could be
impractical, if not impossible, with
respect to foreign EWGs and foreign
utility companies in which a minority
interest is held.4 In addition, some
commenters have objected that it would
be unduly burdensome to require that
books and records in respect of foreign
EWGs and foreign utility companies be
kept in accordance with the Uniform
System of Accounts.s5 Other
commenters are concerned that the rule
does not go far enough. One state
commission asserts, but does not
explain, that the proposed rule "does
not ensure the availability of all
necessary books and records." 86

S4See AEP at 4 ("as a practical matter, it may be
that the books of foreign EWGs and Iforeign utility
companies) cannot effectively be maintained as the
Commission or the registered holding company
wishes unless the latter holds voting control in such
entities"); accord CSW at 3-4; CNG at 2; Entergy at
15; GPU at 8; Northeast at 2-3 and Southern at 5
(requirements should apply only with respect to
"controlled subsidiary," defined as one in which
the registered holding company holds 50% or more
of the voting securities). In the alternative, GPU
would waive the requirements in the case of a
minority or otherwise noncontrolling interest. See
GPU at 8 (the requirement is "therefore not
necessary in the public interest or for the protection
of investors or consumers").

Entergy proposes that the books and records of
other foreign EWGs and foreign utility companies
be maintained in accordance with the applicable
requirements of foreign law, acceptable to the U.S.
auditors of the parent company. Entergy at 16-17.
Northeast recommends that where there are bona
fide reasons to excuse compliance with GAAP, the
company should be required to produce, upon
reasonable notice, a reconciliation to the amounts
that would be reportable under United States
GAAP. Northeast at 3.

45 Columbia at 3; Dewey Ballantine at 2 and
Entergy at 17. See Southern at 5 (the rule "should
not mandate use of the Uniform System of Accounts
in cases where it is not required by FERC").
96 Alabama Commission at 9.
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Some state and local regulators ask
the Commission to require that
registered holding companies make
available to retail ratemaking authorities
all information reported to the
Commission. They seek the right to
audit the EWG or foreign utility
company when retail or wholesale rates
may be affected.87 Several commenters
suggest that the rule should ensure the
access of state and local regulators to
books and records of EWGs and foreign
utility companies.88 The NARUC states
that "loin request of a state commission,
FERC, or interested party, the
Commission should require the
registered holding company system to
produce books, records or employees of
the EWG or foreign utility company." 89

The Energy Policy Act grants state
commissions access to the books and
records of electric utility companies that
are subject to their jurisdiction, EWGs
that sell electricity to such utilities, and
electric utilities or holding companies
affiliated with these EWGs.9o The
legislation does not provide state
commissions access to employees or to
the books and records of foreign utility
companies or EWGs that do not sell to
United States utility companies. We do
not think it appropriate to adopt
requirements that the Congress did not
impose.9 '

The Commission, however, is
adopting a number of the commenters'
other suggestions. The treatment of
investments under the rule, as adopted,
will generally parallel the treatment of
these interests under GAAP. A
registered holding company must
maintain books and records to identify
investments in and earnings from any
EWG or foreign utility company in
which it directly or indirectly holds an
interest.

In addition, the books and records of
each United States EWG in which the
iegistered holding company directly or
Indirectly holds an interest must be
kept, and the financial statements for
such entity prepared, according to
GAAP. Further, the registered holding
company must undertake to provide the

27 New Orleans City Council and the Mississippi
Commission at 21.

"Dept. of Energy at 5.
W NARUC at 32.
90osection 714 of the Energy Policy Act of 1992.
91 We note that. under section 19, the

Commission:
Upon its own motion or at the request of a State

commission may investigate, or obtain any
information regarding the business, financial
condition, or practices of any registered holding
company or any subsidiary company thereof or
facts, conditions, practlces, or matters affecting the
relations between any such company and any other
company or companies in the same holding
company system (emphasis added).

Commission access to such books and
records and financial statements as the
Commission may request.

Similar requirements apply with
respect to each foreign exempt
wholesale generator or foreign utility
company which is a majority-owned
subsidiary of the registered holding
company.92 The rule defines a
"majority-owned subsidiary company"
as one in which the registered holding
company directly or indirectly owns
more than 50% of the voting securities.

For each foreign exempt wholesale
generator or foreign utility company in
which the registered holding company
directly or indirectly owns 50% or less
of the voting securities, the rule requires
the registered holding company to
"proceed in good faith, to the extent
reasonable under the circumstances," to
cause books and records to be kept. and
financial statements prepared, in
conformity with GAAP.93 If. however, a
comprehensive body of accounting
principles other than GAAP is used, the
registered holding company, upon
request, must describe and quantify
each material variation from GAAP in
the accounting principles, practices and
methods used to maintain the books and
records.

The registered holding company must
also "proceed in good faith, to the
extent reasonable under the
circumstances," to provide access to
such books and records and financial
statements, or copies thereof, in English,
as the Commission may request. In any
event, the registered holding company
shall make available to the Commission
any books and records of the foreign
exempt wholesale generator or foreign
utility company that are available to the
registered holding company.

We note, in response to Northeast's
request for clarification, that books and
records are not required to be
maintained in the United States, and
may be kept in the language of the host
country.94

3. Rule 53(a)3)
Under the proposed rule, no more

than 2% of the system's domestic utility
employees could render services, at any
one time, to EWGs and foreign utility
companies in which the registered
holding company holds an interest,
subject to state approval of such
transfer. Two registered holding

92 The rule allows the registered holding company
to provide the Commission copies of books and
records in English.

93 Cf. section 13(b) of the Securities Exchange Act
of 1934, as amended by the Foreign Corrupt
Practices Act Amendments of 1983. Public Law
100-418, 102 Stat. 1415 (1988).

94 Northeast at 2-3.

companies oppose the inclusion of a
percentage limitation. CSW states that
the Energy Policy Act does not require
a limitation; the company instead
suggests that the Commission impose
such a limit, on a case-by-case basis,
where necessary to protect the financial
integrity of the registered holding
company.95 Columbia believes that the
provision is neither necessary nor
appropriate.96

Although the legislation does not
require this provision, the Commission
believes it offers a further safeguard for
the utility operations of the registered
Ystem.9 Diversion of expertise from

e system's core business is a basic
concern of the Act.9s This same concern
reappears in the legislative history of
the Energy Policy Act.99

A few commenters express concern
that 2% is an arbitrary imit.o00 A
number ask the Commission to clarify
the interpretation and application of
this feature of the rule.0o The
percentage is intended to ensure that a
de minimis number of utility employees
are diverted from the system's core
utility operations. Certain state and
local regulators also express concern
that the provision is silent concerning
the types of employees that may be
transferred under the rule. 102 They
suggest various factors for
distinguishing among employees, such
as salary.103 or type of work.104
Although the Commission agrees that
these are important considerations, we
have found it difficult to differentiate
employees, either by title or job
description, in a manner that would

- CSW at 4.
-Columbia at 3.
97 "The SEC has appropriate discretion in

considering the issues and promulgating the
regulations to take the steps reasonably neceseary
to protect operating companies and their
customers." Statement of Sen. Wallop. 138 Cong.
Rec. S17615 (Oct. 8, 1992).

"See section 1(b)(2).
"See, e.g., Statement of Chairman Markey, 138

Cong. Rec. H11446 (Oct. S 1992).
100 See, e.g., Dept. of Energy at 5-7; NARUC at 27.
101 Among other things, the commenters voice

concern that the provision is "too vague to be
workable" (Dept. of Energy at 6-7); express
confusion as to whether the test applies to all utility
employees (ECRC at 22). and how to calculate the
percentage of employees (Northeast at 3);
recommend that the term "services" be defined to
exclude incidental services (Northeast at 4); and
question whether the limit may be calculated in
aggregate equivalent working hours (Columbia at 3).
or in terms of type of employee and length of time
used (Alabama Commission at 8). or by reference
to the total number of employees, the total salary
base, the amount of allocated salary and other
employee compensation measures (Florida
Commission at 2).

2 See, e.g., New Orleans City Council and the
Mississippi Commission at 22-23.

103 Florida Commission at 2.
104 Alabama Commission at 8.
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give comparable treatment to similarly-
situated persons in all registered
holding company systems. The 2%
limitation will apply on a full-time-
equivalent basis to all domestic
employees of the utility subsidiaries. 1o5

The Commission received many
comments regarding the requirement of
prior state approval. The registered
holding companies generally opposed
the requirement as cumbersomeu16 or
unnecessary. o7 The practical concern
appears to be that the requirement
would place registered holding
companies at an unfair disadvantage,os

In contrast, the states accepted the
premise that they are best able to assess
the potential impact of transfers of
domestic utility personnel.109 They
questioned, however, whether proposed

losEntergy at 12 ("8 employees each working one
hour of a given day would equal a single (full-time-
equivalent] employee working an 8-hour day, not a
employees"). See EUA at 4; GPU at 9.

Io0 GPU noted that. "in many jurisdictions, the
rule would compel the state regulatory commission
to exercise authority over matters which It does not
normally regulate and perhaps in certain states,
may not have jurisdiction to regulate, at least
directly." GPU at 9-10. See also AEP at 4, Southern
at 6-7; Entergy at 11; CSW at 4; Columbia at 3; and
Northeast at 3-4.

AEP further suggested that the requirement
would allow state regulators to override the
legislative intent to facilitate investments in EWGs
and foreign utility companies. AEP at 4. See also
GPU at 9-10 (the requirement could be uziduly
burdensome where a particular state has a de
minims interest); Southern at 6-7.

107 Several commenters indicate that state
approval is unnecessary, since the 2% threshold
allows only a de minimis amount of employee
diversion. AEP at 4; CSW at 4; Columbia at 3;
Entergy at 11 (2% should provide the ceiling for
employee services, with state approval necessary to
exceed that amount); GPU at 10; Southern at S.

In addition, they noted that most state
commissions regulate the use of utility personnel
during rate proceedings. AEP at 4; Southern at a
n.12; Florida Commission at 1.

108 CSW at 4 (noting that "the same state
commission would not be required to make similar
findings with respect to affiliates of a stand alone
utility company or a holding company which is
exempt from registration under the Act"); GPU at
9-10 (stating that the percentage limitation is
adequate to address the issue of cross-subsidization
of EWG and foreign utility company activities by
associate domestic utilities, and that it is
inappropriate and unnecessary to impose a further
layer of regulatory oversight at the state level on the
ability of registered systems to invest in these
entities); Entergy at 10-11 (stating that uncertainties
of obtaining state approval "would seriously
impede the ability of registered holding companies
* . . to move quickly on making new investments
or to administer existing investments, thus putting
such companies at a competitive disadvantage").

109 See Alabama Commission at 7-8; Arkansas
Commission at 5; NARUC at 27; New Orlaan City
Council and the Mississippi Commission at 21. The
Alabama Commission noted that the requirement
may be impractical for short-term assignments.
Alabama Commission at 7-8. Only one commission,
however, appears to have opposed the requirement:
the Florida Commission stated that it "would result
in state commissions being involved in the day-to-
day management of the utility." Florida
Commission at 1.

rule 53(a)(3) would achieve the desired
result. They noted, in particular, that
the goal of the rule could be frustrated
by the transfer of personnel under the
service agreements commonly used
among companies in a registered
holding company, system.' 10

The requirement of prior state
approval was intended to draw upon the
expertise of the state commissions that
oversee the operating companies. Many
of the comments stressed, however, that
most, if not all, state commissions
review management's use of personnel
in the context of a rate proceeding.111 In
addition, many states lack jurisdiction
to grant the approval required under
proposed rule 53(a)(3).112 It thus appears
that the proposed requirement could
burden the state commissions and the
regulated companies without adding
any significant protection for
consumers.

We believe that the goal of consumer
protection can be achieved through a
requirement of prior Commission
approval for transfers of utility
personnel and an amendment to rule 87
to ensure that resources are not
improperly diverted to EWGs and
foreign utility companies through
service company transactions.
Accordingly, the Commission is
modifying the rule to require prior
approval, by order upon application, for
the rendering of services by personnel of
the operating companies. For each
request for authorization, there will be
notice and an opportunity for the states
and other interested persons to
comment on the proposed
transaction."13 In a separate release, the
Commission is today requesting public
comment on a proposed amendment to
rule 87.,11 The amendment would
require prior Commission approval, by
order upon application, for intrasystem
service, sales and construction
arrangements involving EWGs or foreign
utility companies and other associate
companies in a registered system.

110 The Alabama Commission, for example,
observed that many holding companies have
already placed key personnel in service company
subsidiaries. Alabama Commission at 5.

i1 See, e.g., AEP at 4; CSW at 4; Florida
Commission at 1.

112 See CSW at 4; Southern at 6-7.
113 State regulators will thus have notice of

proposed transactions and current information
concerning the deployment of utility personnel. See
Dept. of Energy at 6 (proposing, in addition to state
approval, that registered holding companies be
required to inform state regulators of the number of
employees assigned to EWGs and foreign utility
companies, their titles and the percentage of their
time devoted to these activities).

114 Holding Company Act Release No. 25887
(Sept 23, 1993).

4. Rule 53(a)(4)
I Several commenters asked the
Commission to provide information to
other affected regulators regarding a
registered holding company's EWG and
foreign utility company activities.'5
Under rule 53(a)(4), a registered holding
company must simultaneously furnish
copies of its filings under rule 53 and
related certificates under rule 24 to each
federal, state or local regulator having
jurisdiction over the rates of a system
public-utility company. The registered
company must also provide certain
additional information under the
amendments to Form U5S, including
the nature of the interest, its location
and facilities, the type and amount of
capital invested in the entity, the ratio
of debt to equity and the entity's
earnings as of the end of the reporting
period, and any service, sales or
construction contracts with system
companies, as well as an organizational
chart indicating the relationship of each
EWG and foreign utility company to
other system companies and, where the
EWG or foreign utility company is a
subsidiary of the registered holding
company, financial data including
balance sheets, income statements and
cash flow statements.'16 We believe that
access to this information will
contribute to interagency
communication and ratepayer
protection.

B. Rule 53(b)

Congress directed that the rules "shall
take into account * * * the financial
and operating experience of the
registered holding company and the
exempt wholesale generator." As
explained below, the rule implements
this provision by defining certain
situations in which the safe harbor
would be unavailable, regardless of
whether a transaction otherwise
satisfied the requirements of the rule.

1. Rule 53(b)(1)

The Commission first proposed that
an applicant could not rely upon the
safe harbor if a system company had
previously filed for bankruptcy, unless
three calendar years had elapsed since
the date of confirmation of a plan of
reorganization. A number of registered

Ws See, e.g., Florida Commission at i; New
Orleans City Council and the Mississippi
Commission at 21, 26; Dept. of Energy at 11;
NARUC at 35.

116 The FERC has incorporated a similar
requirement in its rulemaking under section 32.
Order Nos. 550 and 550-A, Filing Requirements
and Ministerial Procedures for Person Seeking
Exempt Wholesale Generator Status, 58 FR 8897
(Feb. 18, 1993) (as corrected at 58 FR 11886 (Apr.
14, 1993)), III FERC Stat. & Regs. 130,964 (1993).
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holding companies criticized this
provision as unduly restrictive."7 They
noted that, under the proposed rule, the
bankruptcy of a small subsidiary or
project, or a project in which a
registered holding company had a
relatively small equity investment,
would result in the loss of the safe
harbor, even if the bankruptcy had a
negligible effect on retained earnings.-1e
Instead, the companies urged the
Commission to limit the exclusion to a
"major," 129 "material" 120 or
"significant" subsidiary221

In consideration of the comments and
upon our own review, we believe that
the provision should be limited to the
bankruptcy of the registered holding
company, or of any associate company
with assets in an amount exceeding
10% of the system's consolidated
retained earnings. A retained earnings
benchmark is consistent with other
provisions of the rule. We believe that
10% is an appropriate limitation and
one consistent with other financial tests
adopted by this Commission.1u

A question has arisen whether the
exclusion applies where a registered
holding company a urs a company
that has previously filed for bankruptcy.
Northeast asks the Commission to make
clear that the rule refers only to
bankruptcy filings "while an associate
company of such holding company." 123
CSW explains that, absent some
clarification, "this condition would
inhibit fiscally sound utilities from
bringing financial stability to falling
projects or neighboring utilities." 124

117 See CSW at 4-5; EUA at 1-2; Enterg7 at 13;
CPU at 10-11 and Northeast at 4. Accord Morgan
Stanley at 1. See also Columbia at 4 (the proposed
bankruptcy exclusion "unfairly end unnecessarily
attaches a stigma to bankruptcy that is contrary to
the spirit of the Bankruptcy Code'%

12s Morgan Stanley at 2 ("Proposed Rule 53(b)(1)
would exaggerate the importance of the financial
effect of a project bankruptcy on a registered
holding company.").

219 CSW at 4-5 (a subsidiary representing more
than 25% of the consolidated assets of the
registered holding company). Accord EUA at 2.
CSW believes that the exclusion is an unnecessary
safeguard in the event a retained eanings test or
consolidated assets test is adopted.

120 Entergy at 12-13 (an associate "in which (the
registered holding company's aggregate investment
exceeded 10% of its current consolidated retained
earnings"). Accord EUA at 2 (the Commission
should "carve out subsidiaries which are not
material to the financial condition of the registered
holding company"); Southern at a (the provision
should only apply to the bankruptcy of an associate
company owning assets equal to 25% or more of the
consolidated assets of the registered system).

121 CPU and Northeast urge the Commission to
adopt the definition of this term under Rule 1-02(v)
of Regulation S-X (17 CFR 210.1-02(v)) under the
Securities Exchange Act of 1934. GPU at 11;
Northeast at 4.

22 See, e. Rule 1-02(v)(3) of Regulation S-X.
123 Northeast at 4.
I4 CSW at 5.

The exclusion is not intended to reach
the bankruptcy of a nonassociate
company, regardless of whether such
company later becomes an associate of
the registered holding company.

In addition, EUA asks the
Commission to clarify that the
bankruptcy of a former subsidiary,
which is no longer a system company,
will not preclude use of the safe harbor
if the other conditions of the rule are
met.125 We confirm this interpretation.

The Alabama Commission suggests
that the "mere passage of time" after
confirmation of a plan should not be
dispositive. The state regulators ask the
Commission to prescribe "more
quantifiable criteria to insure the
condition of such a company." 126 The
Texas Commission suggests, in this
regard, a requirement that the
reorganized associate company have
been granted an investment grade bond
rating by both Moody's and Standard &
Poor's.127 While we understand the
states' concern, it is not clear what other
criteria could usefully be added. The
requirement of an investment grade
bond rating, for example, may have no
bearing on a subsidiary in bankruptcy if
the subsidiary issues debt to its parent
rather than to public investors.

Confirmation of a plan of
reorganization, however, is predicated
on a finding that such confirmation "is
not likely to be followed by the
liquidation, or the need for further
financial reorganization, of the debtor or
any successor to the debtor under the
plan." 128 For this reason, we have
deleted, as arbitrary, the requirement
that three years elapse following
confirmation of a plan. The Commission
has modified the bankruptcy exclusion
to apply where the registered holding
company, or any associate company
with assets in excess of 10% of the
system's consolidated retained earnings,
has been the subject of a bankruptcy or
similar proceeding, unless a plan of
reorganization has been confirmed.

2. Rule 53(b)(2)
Second, the Commission proposed

that the safe harbor similarly would be

12 3 
See EUA at 1-2. In 1991. EUA Power

Corporation ("EUA Power") filed a petition for
relief under Chapter 11 of the Bankruptcy Code. At
the time of the bankruptcy filing, EUA Power was
a subsidiary of EUA. Pursuant to a settlement
agreement among various parties, approved by the
bankruptcy court in 1992, EUA Power was spun off
as a stand-alone corporation. Thereafter, the
bankruptcy court issued an order confirming a plan
of reorganization for the new company.

I'e Alabama Commission at ?. The state
commission "agre s in principle with the
bankruptcy safeguards." Id

27 Texas Commission at 3.
l211 U.S.C. 1129(a)(11).

unavailable if, within the previous fiscal
year, the EWG to be acquired had
reported losses attributable to
operations, or other EWGs or foreign
utility companies n which system
companies hold interests had reported
aggregate losses attributable to
operations, in excess of 25% of the
system's aggregate investment in such
entities.

Several commenters suggested that
the operating loss exclusion was
unnecessary or unduly burdensome in
light of the retained earnings test in rule
53(a).129 Further, a number commented
that the provision prohibiting the
acquisition of EWGs or foreign utility
companies with operating losses could
discourage prudent acquisitions. CSW
stated:

If a project has losses, the bargained for
purchase price of an EWG will necessarily
reflect the existence of any such operating
loss. The acquisition of a "failed project" by
a financially strong entity at an appropriate
price should be encouraged not
discouraged.13o
Morgan Stanley noted that "the
previous operating experience of the
project is not a valid indicator of how
well it will perform financially under
the new owner." 131

CNG would modify the test to
preclude reliance on the rule if the cost
of the EWG interest to be acquired
would exceed 10% of system
consolidated retained earnings and the
EWG had reported operating losses
exceeding 50% of its equity.1 32 GPU
suggests that the safe harbor should be
available if the operating losses of the
EWG or foreign utility company to be
acquired, excluding "extraordinary
events," do not exceed 10% of the
amount to be invested in the entity.133

The Commission has considered these
criticisms and suggestions. We are
persuaded that the rule as proposed may

e overinclusive, and so have deleted
this provision.134 As a protective

2 CSW at 5; Northeast at 5 ("in light of the other
protections and limitations in the proposed rules,
this provision could be eliminated entirely without
reducing the protections afforded by the Act");
Southern at e.

130CSW at 5. Accord Entergy at 14-15
("distressed projects purchased at a bargain price
may be more economic than profit-making projects
selling for higher prices"); CPU at 11; Northeast at
5; Southern at 8.

23, Morgan Stanley at 2. Accord Northeast at 7;
Southdrn at a. But see ECRC at ig ("the safe harbors
should not be available if an EWG to be acquired
has reported an operating loss in any quarter of the
last fiscal yea.")

132 CNG at 2.
3 GPU at 11.

IN "Nw PUHCA section 32(g) permits registered
holding companies to acquire and hold the
securities of EWGs, so registmed companies may
compete on an equal basis with other market
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measure, however, we are adding a
rovision to help to ensure that

Sresources are not diverted
away from the system's integrated
public-utility system, into new EWG
and foreign utility company
investments. at a time when the system
is experiencing financial difficulties."'

Rule 53(b)(2) addresses the
circumstances in which the ratio of
aggregate investment in EWGs and
foreign utility companies to total capital
invested in utility operations will
preclude reliance upon the safe harbor.
Once a registered holding company has
reported losses that cause a 10%
decrease in its consolidated retained
earnins, the safe harbor will be
unavailable if aggregate investment In
EWGs and foreign utility companies
exceeds 2% of total capital invested in
system utility operations. 136 These
restrictions will cease to apply once
consolidated retained earnings are
restored to their previous level.137 The
rule thus "take[s] into account" the ratio
of capital invested in EWGs to total
capital invested in utility operations.138

NARUC and a number of-the state
regulators maintain that a utility
capitalization ratio is necessary to
satisfy the requirements of section
32(h)(6).139 They suggest that the new

participants." Statement of Sat. Wallop. 138 Cong.
Rec. S17615 (Oct 8, 1992).

13 (Other new nonutility activities would. of
courm, be abJct to Commission approval on a
cs-cs bad&n

Am The term "consolidated retained earnings" is
de fned in rule s.3aX1X). For p of the nmi.
loss will be determined by oErn the average
consolidated retained eaings the four moat
recent quamn with the average for the previous
four quarters. The team "agregate investment" is
defined in rule 52(aXtXA). The towa capital
Invested in utility operations consists of all debt.
preferred stock common stock and other equity.
Utility capitalization would include capital lam
obligtions.

337 If, for example, a system's retained earnings
decreased fron $100 million to $90 million, the safe
harbor would be unavailable if arate investment
in EWGs and foreign utility companies exceeded
2% of utility catalization.

If the conditions of the rule are otherwise mt
(including the requirment that aggregate
investment not exceed 80% of consolidated
retained arnings), a company could rely upon the
safe harbor so long as Its aggregate investment did
not exceed 2% of its total utility capitalization.
Once retained eamings regain their previous level.
rule 53(bX2) will cas to apply. A company could.
however, continue to rely upon the safe harbor with
respect to existing investments In KWGs and foreign
utility companies.

''Sao section 32(hXB). The Commission had
proposed an amendment to Form US which would
require a registered holding company to report.
each yew. EWG and foreign utility company
investments as percentagoe of the system's utility
investments. The reporting requirement, which the
Commisson is also Adopting today, will provide an
additional means of monitoring EWG and foreign
utility company nvestments.

M3 NARUC otwan that a rati bsed on "the total
capit l pmdently invesed for the purpose of selling

ventures may lead to increased costs of
capital for the domestic utility
companies and higher rates for their
consumers. In particular. NARUC
expresses concern that problems with a
system's EWG and foreign utility
activities "will limit the capital
available to the utility business." 140

The central purpose of section
32(h)(6) is the protection of the financial
integrity of the registered system. It is
not yet clear how the capital markets
will assess the risks associated with
these investments. While a utility
capitalization ratio will not; in itself.
measure the success or failure of a
system's investments in EWGs and
foreign utility companies, it may help to
allay the concerns of the markets with
respect to these activities. Utilities have
generally been viewed as relatively low-
risk investments. To the extent this
perception may now change as a result
of the new activities, the cost of capital
for the core utility operations may
increase, resulting in higher rates for
consumers.

We believe that the retained earnings
test answers many of the commenters'
concerns by helping to ensure access to
capital at reasonable costs. But in view
of the emphasis state regulators place on
a utility capitalization ratio, we have
determined that the rule should include
a ratio of capital invested in EWGs and
foreign utility companies to that
invested in utility operations, as a
condition of the safe harbor.t41 We
believe that a 10% reduction in
consolidated retained earnings is an
appropriate benchmark for this purpose,
and is consistent with the conservative
approach that we have taken in other
provisions of th rule0142 We selected
2% of total capital invested in utility
operations as a de minimis level of
aggregate investment in EWGs and
foreign utility companies. 143

electricity within the service territories of the utility
subsiaries" is needed to protect the systm'
public-utility companies. NARUC at 24-25. NARUC
explains that "itlhe amount of capital in the utility
business is the thing to be protected, and therefore
is the number to which total diveralfied investment
should be compared." See also Alabma
Commission at 9; Arkansas Commission at 4;
Florida Commission at 2; City of New Orleans and
Mississippi Commission at 4-7; and Pennsylvania
Commission at 2. Accod Chairman Riegle at 2 (the
final rule must "explicitly take into account" the
ratio of capital invested in EWGe to the total capital
invested in utility operations).

14ONARUC at 25.
14' Because investments in foreign utility

companies also represent novel activities for
registered holding companies, the Commission is
including them In the teat

4 See also Rule J-02(vX3) of Regulation S.-X (1?
CFR 210.1-02(vX3)) under the Securities Exchange
Act of 1934.

3. Rule 53(b)(3)

Finally, rule 53(b)(3) addresses losses
attributable to previous investments in
EWGs and foreign utility companies by
the registered holding company. Under
the proposed rule, the safe harbor would
have been unavailable If. for the most
recent fiscal year. such losses exceeded
25% of the system's aggregate
investment in EWGs and foreign utility
companies. Southem suggests that this
test is unnecessary because, to the
extent such losses would affect retained
earnings, the results would be reflected
in the test under rule 53(a).144 We
believe, however, the provision is
appropriate because it takes into
account the degree of success in new,
competitive markets.

Columbia criticizes the test as "overly
constraining." It explains that aggregate
investment, which includes only at-risk
capital, is likely to be a relatively small
amount that could easily be exceeded
during start-up or under other
conditions that would adversely affect a
project's performance.14' In adtion,
CSW states that "many successful
projects generate sufficient cash to
service debt. but have operating losses
during the first few Years." 146 CNG
further notes that major overhaul costs,
which normally occur every four to five
years, could result in a project loss for
the year if the costs are expensed rather
than amortized over the life of the

13Th foliowing chart illustrate the thdholds
under the rule, as of June 30, 1993 (in thousands):

10%t 60%01Comm outed S l uS-k outed-
RofW mmaiicomport ate ra o l. dated re-

p ....... . .627 2l 4
Aloghe. ............. 66.890 011.02 2.0
AEP . ~ 136074 204.2 82 760=6

ce......173.476 117.001 567.60D
ColtsSAM M.0 6073 42.513

CNG..... 146,342 27.9D3 731.711
ELA ................. 288 1&487 12.8
Enr ........... - 10.944 146.0 " 1.0584716
am ................. 174IS 10"78 674.064
Natoa Fuel Gas 33,774 14.4M0 168672
NEES ........... 118734 01.140 34.0
Nol t 1W............86.480 140,713 43.246
soe ...... 278.6Z 341,3 1.377.801
LUnim ........................ 2,240 2.400, 11.

Consolidated retained earnings are computed as
the average of the four quarters ending June 30,
1993. These figures are, of course. subject to change.
The consolidated retained earnings of EKIA. for
example, Increased steadily during this period.
from approximately $20 million as of September 30.
1992, to almost $30 million by June 30,1993.

'44 Southern at 7.
"4 Columbia at 4-8.
146CSW at a. Accord CNG at 2 (a highly-everWed

EWG could have losses in the early years
attributable to start-up problems or interest expense
on high initial debt balances); Enter at 14 (post-
commercial operating loa should be recognizd
incrementally, at the rate of 20% par year for the
first five years);G PU at 11.



51500 Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Rules 'and Regulations

project.147 Baker & Botts suggests that
the provision should not apply to
"historical operations where, as in the
privatization of most foreign utility
companies, the operating assets have
been placed in a new company with no
prior operating history." 14

The commenters suggest various
alternative standards. CSW recommends
a cash flow test to determine whether an
EWG can make scheduled payments
under applicable project lWan
documents and related securities.149
CNG would modify the rule to preclude
reliance on the safe harbor if, during
three out of the five prior fiscal years,
the system's losses from other EWG
investments exceed 25% of the system's
aggregate investment in such entities.15o
GPU would base the 25% operating loss
test on an average of the three previous
fiscal years.' 5' Columbia asks the
Commission to revise the standard so
that "a history of aggregate losses is
considered disqualifying based on
potential impact to the [registered
holding company]." 152 Southern
proposes an alternative test based upon
15% of consolidated retained
eamings.153 In contrast, the ECRC
recommends that the safe harbor be
unavailable if other EWGs and foreign
utility companies in which the
registered holding company holds an
interest have reported aggregate losses
in excess of "a very modest percentage
(considerably less than 25%)" of the
registered holding company's aggregate
investment in these entities.154

Morgan Stanley comments that the
proposed test "will be especially harsh
to holding companies that do not have
a large portfolio of 'mature' projects
generating book income." The
commenter suggests that losses be
evaluated in terms of consolidated
retained earnings.155 We believe that an
assessment of previous investments in
EWGs and foreign utility companies in
terms of consolidated retained earnings
will adequately address system financial
health without penalizing companies

147 CNG at 2.
148Baker & Botts at 2.
14CSW at 5.
1SOCNG at 2.
"IGPU at 11.
152 Columbia at 4. Columbia asserts that Ithe

limitation on investments to a percentage of
retained earnings or consolidated assets limits the
amount at risk in these projects; further restrictions
are unnecessary."

153 Southern at 9.
134EC at 19-20.
s15 Morgan Stanley at 2-3. Morgan Stanley

generally believes that the tests of rule 53(b) are
unnecessary, in that "the 50% retained earnings
limitation in Rule 53(a) alone is sufficient limitation
on the availability of the 'safe harbor."' Morgan
Stanley at 2. See also Northeast at 5-.

that have invested in projects that are
not yet profitable. The Commission Is
therefore modifying the rule to preclude
reliance on the safe harbor if a registered
system has reported losses in the
previous fiscal year attributable to
investments in EWGs and foreign utility
companies in an amount that exceeds
5% of the system's consolidated
retained earnings. A low percentage
limitation appears to offer an
appropriate safeguard, in view of the
ability of registered holding companies
to acquire entities with a history of
operating losses.156

Several registered holding companies
ask the Commission to make clear that
pre-operational expenses and start-up
costs do not constitute losses
attributable to operations for purposes
of the rule.157 The companies also
request clarification that only the
registered holding company's
proportionate share of losses are to be
included in the computation.15s We
confirm these interpretations.

C. Rule 53(c)
Several commenters have stated that

the operation of the rule is unclear.159

Accordingly, the Commission is adding
a new section, rule 53(c), to clarify the
procedures under the rule. A company
that is unable to rely upon the safe
harbor must demonstrate first, that the
proposed financing transaction will not
have a substantial adverse impact upon
the financial integrity of the system, and
second, that the transaction will not
have any adverse impact on any utility
subsidiary or its customers, or on the
ability of state commissions to protect
the subsidiary or its ratepayers. This
provision restates our interpretation of
the statutory language.

D. Rule 53(d)
The legislation requires the

Commission to make its decision under
section 32(h)(3) "to approve or
disapprove the issue or sale of a security
or the guarantee of a security within 120
days of the filing of a declaration
concerning such issue, sale or
guarantee." 160 Rule 53(d) implements
these provisions by requiring the

156The 5% limitation is consistent with other
similar standards used in the administration of the
AcL See, e.g., section 2(a){11)(A) (definition of
"affiliate").

17 Northeast at 7 (citing the losses incurred
during development, construction, start-up and
warranty testing). See CSW at 5 (the computation
should not include a project's "pre-operationipre-
acquisition phase losses and expenses of a non-
recurring nature"); Entergy at 14.

isa See CSW at 5; Entergy at 14; Northeast at 6-
7; Baker & Botts at 2.

159 See, e.g., NARUC at 23; Sen. Bumpers at 2.
16o Section 32(h)(5).

Commission to issue an order with
respect to such transactions within 120
days of completion of the record. Three
registered holding companies opposed
this provision.161 CSW suggested, in the
alternative, that the rule should specify
all information to be included in an
application, so that the 120-day period
could run from the filing of such
application.162 We believe, however,
that some experience is necessary to
determine what information is sufficient
in these matters. We also believe that
the rule is consistent with the statutory
language and with Commission practice.
In particular, we find no indication in
section 32 or in the legislative history
that Congress intended to modify the
Commission's procedures.

II. Rule 54
This rule is intended to guide the

Commission in its review of
transactions other than EWG or foreign
utility company financings. The
Commission generally considers such
transactions in the context of the
financial condition of registered holding
company system as a whole. As we
noted previously, a system's
investments in EWGs and foreign utility
companies may not conform to
traditional financing standards. In
response to an inquiry by Chairman
Johnston, the Commission suggested
language that has been incorporated in
section 32(h)(4).163 Under that section:

In determining whether to approve (A) the
issue or sale of a security by a registered
holding company for purposes other than the
acquisition of an exempt wholesale
generator, or (B) other transactions by such
reistered holding company or by its
susidiaries other than with respect to
exempt wholesale generators, the
Commission shall not consider the effect of
the capitalization or earnings of any
subsidiary which is an exempt wholesale
generator upon the registered holding
company system, unless the approVal of the
issue or sale or other transaction, together
with the effect of such capitalization and
earnings, would have a substantial adverse
impact on the financial integrity of the
registered holding company system
(emphasis added).

Rule 54 provides that, in determining
whether to approve the issue or sale of
a security by a registered holding
company for purposes other than the
acquisition of an EWG or a foreign
utility company, or other transactions
by such registered holding company or
its subsidiaries other than with respect
to EWGs or foreign utility companies,

:61CSW at 6; Northeast at 7; Southern at 8-10.
"- CSW at 8-9.

163 Letter of Commissioner Edward F. Fleischman
to Chairman Johnston, dated April 12, 1991.
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the Commission shall not consider the
effect of the capitalization or earnings of
any EWG or foreign utility company
subsidiary on a registered system if the
conditions of the safe harbor under rule
53 are satisfied.

We received only three comments on
the rule. The Department of Energy
supports the rule, 16 while Northeast
and Southern criticize it as
overbroad.165 In particular, the
registered holding companies state that
the provisions concerning books and
records and employee services are
unnecessary. Northeast asserts that
"adverse financial impact relates only to
the level of investment and the
economic returns on those investments,
not books and records, nor use of system
employees nor prior bankruptcies." 166
As we have stated, the rules are
intended to represent a conservative
approach to these new activities. We are
not persuaded by the companies'
arguments.

HI. Rule 57 and Amendments to Forms
Rule 57 addresses the reporting

requirements under section 33. Section
33(a)(3)(B) requires a company seeking
foreign utility company status to
provide notice "in such form as the
[Commission] may prescribe," that it is
a foreign utility company. Form U-57
provides the necessary format for this
notification.

Baker and Botts requested
clarification that Form U-57 may be
signed by an investor, on behalf of a
foreign utility company. We agree, and
have modified the form accordingly.
Any person with an interest in a foreign
utility company can rely on a Form U-
57 filed by, or on behalf of, such
company. A company may file a Form
U-57 with respect to an entity it seeks
to acquire. In addition, we are amending
the General Instructions of Form U-57
to require notice to the Commission
within 45 days after a determination
that an entity no longer requires foreign
utility company status. Such notice
would be appropriate, for example, if a
company obtained foreign utility
company status prior to submitting a bid
which proved unsuccessful. The
requirement will allow the Commission
to maintain more accurate records
concerning foreign utility company
investments.

We have also revised Form U-57 to
require disclosure of companies that
hold an interest of 5% or more in a

164 Dept. of Energy at 8.
163 See Northeast at 7-8 and Southern at 10.
'"Northeast at 8. Northeast also recommends

deletion of the bankruptcy provision and
modification of the operating loss provisions.

foreign utility company. 167 Northeast
states that it would be unduly
burdensome to require the identification
and description of each interest,
regardless of size. The Commission
agrees, and has modified the form to
require identification of interests of 5%
or more, an approach that is consistent
with the rules governing proxy
statements. 168

Section 33(e)(1) provides that:
A public utility company that is an

associate company of a foreign utility
company shall file with the Commission
such reports (with respect to such foreign
utility company) as the Commission may by
rules, regulations, or order prescribe as
necessary or appropriate in the public
interest or for the protection of investors or
consumers.

Form U-33-S is the annual report to be
filed by a public-utility company (other
than an associate company of a
registered holding company or a holding
company exempt from registration
pursuant to rule 2) that is an associate
of a foreign utility company, as required
by section 33(e)(1). In addition, the
Commission is amending Form U5S,
filed by registered holding companies,
and Form U-3A-2, filed by holding
companies claiming exemption from
registration under section 3(a)(1) or (2)
pursuant to rule 2, to include a
reporting requirement for EWG and
foreign utility company activities.

The form proposals elicited few
comments. CNG criticized as "too

* stringent" the requirement in Exhibit H
of Form USS that the balance sheet,
income statement and cash flow
statement of each EWG or foreign utility
company subsidiary must be audited.
CNG stated that "[there is currently no
general requirement that an audit
opinion be rendered on the separate
financial statements of each other
subsidiary of a registered holding
company" and that the "expense of
such an audit * * * is particularly not
justified if the subsidiary is not
significant in relation to the [registered
holding company] system as a
whole." 169 Consistent with our changes
to rule 53(a){2), the Commission is
revising Exhibit H of Form U5S to
require audited financial statements
only for majority-owned EWG and
foreign utility company subsidiaries.170

In addition, Northeast noted that, in
many foreign countries, audited
financial statements are not available for

1- Northeast at 10.
6"See Item 6(d) of Schedule 14A. 17 CFR

240.14a-101.
169CNG at 3.
170 All other companies should file audited

financial statements, if available; otherwise,
unaudited financial statements are permissible.

six to nine months after the close of the
fiscal year.' 7' We have modified Exhibit
H to require submission of the most
recently available audited financial
statements. In addition, Exhibit H
requires the submission of any
analytical review, and discussions
thereof, of majority-held EWGs or
foreign utility companies that has been
conducted by independent auditors in
the ordinary course of auditing of the
registered holding company. Such
information will aid the Commission in
fulfilling its audit responsibilities with
respect to these companies.

We have added to Item 9 of Form USS
a requirement that an asset transfer be
reported both at market and at book
value.172 Such transfers are generally
recorded at book value. Rule 53,
however, requires inclusion of the
market value of the transferred assets.

IV. Other Comments

The Commission requested comments
on a number of other issues. Some, such
as the utility capitalization test, have
been discussed in the context of the
relevant rule. Others, which relate
primarily to foreign utility companies,
will be considered when the
Commission addresses the foreign
rules. 73 The remaining comments are
discussed below.

The Pennsylvania Commission asks
the Commission to consider the effect
on consumers of the premature
retirement of a generating plant and
conversion of this facility to an EWG.174
We note that the Energy Policy Act
requires state consent for such a
conversion of any facilities that were in
rate base as of October 24, 1992.175
There is no provision in the statute for
state approval concerning facilities that
were included In rate base after that
date. Because jurisdiction over the
determination of EWG status rests with
the FERC, we believe the state's
concerns are properly addressed to that
agency.

Several commenters ask the
Commission to require registered
holding companies to give prior notice
of any planned divestitures of EWGs
and foreign utility companies.17o The
NARUC states that "[dlivestitures can

lit Northeast at 9.
172 See Texas Commission at 4.
173 As noted previously, the Commission is

deferring action on proposed rules 55 and 56 at this
time.

174 Pennsylvania Commission at 1.
17S Section 32(c).
27e See New Orleans City Council and the

Mississippi Commission at 21. 26; NARUC at 32-
33.

51501



51502 Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 Rules and Regulations

create risks, just as acquisitions can." 177

Because EWGs and foreign utility
companies are nonutilities for purposes
of the Act, the sale of these entities does
not come within the Commission's
broad authority over the sale of utility
interests.17s

NARUC asked the Commission to
require that a registered holding
company file with the Commission,
FERC and all affected state commissions
an analysis demonstrating that the
system's cost of capital will not be
adversely affected as a result of a
proposed transaction.179 The
Commission believes that the proposed
requirement is inconsistent with the
safe harbor approach to the rules. An
applicant that Is unable to rely upon
rule 53 will have to demonstrate that the
proposed financing transaction will
have no substantialdverse impact
upon the financial integrity of the*
registered system, and no adverse effect
upon any utility or its customers or on
the ability of state commissions to
protect such utility or customers.

The Pennsylvania Commission
recommends that the Commission and
the states adopt a diversification
monitoring program to prevent cross-
subsidization.eo The NARUC suggests a
rulemaking to define how the
Commission will carry out its existing
obligations in light of the changes
wrought by sections 32 and 33, and
further states that the Commission, the
state commissions and FERC should
explore new ways to coordinate their
activities to avoid duplication of
effort.lel As we noted recently in our
statement to the Senate Committee on
Energy and Natural Resources,
developments in the industry and in the
law have led the Commission to
intensify its efforts to work in

17' NARUC explains: "Financial markets can
mislabel the reasons for the event and cause
increases in capital costs unnecessarily. Also,
divestiture can signal a real diversification failure,
Alternatively, the seller can fail to receive a fair
price given the risks it undertook as an owner of
the diversified business." NARUC at 32-33.

176 Section 12(d) provides in pertinent part that-
It shall be unlawful for any registered holding

company * * *to sell any security which it owns
of any public-utility company, or any utility assets,
in contravention of such rules and regulations or
orders regarding the consideration to be received for
such sale, maintenance of competitive conditions,
fees and commissions, accounts, disclosure of
interest, and similar matters as the Commission
deems necessary or appropriate in the public
interest or for the protection of investors or
consumers or to prevent the circumvention of the
provisions of this title or the rules, regulations, or
orders thereunder.
179 See NARUC at 31-32.
'-oPennsylvania Commission at 1.
to, NARUC at 33-35.

consultation with other regulators.eza
We share the commenters' concerns and
are exploring means for the affected
regulatory bodies to share
information.iss

The Iowa Board asks the Commission
to reaffirm "the important consumer
protection role of state regulatory
agencies, by finding that such state
provisions with respect to utility
affiliates are consistent with the new
PUHCA sections 32 and 33, and by
declaring that the Commission's rules
are not intended to have any preemptive
effect with respect to such state
provision." e4 The Commission has
ong recognized the role of state

regulators in protecting ratepayers. We
are unable, however, to make the
requested assurances concerning the
preemption of state law. We note in
particular that section 32, unlike section
33, is silent in this regard.Le3

Entergy requests that the Commission
clarify the exempt status of companies
that operate and maintain EWGs but do
not engage in sales of electric energy.lee
The FERC initially found that such
companies did not qualify for EWG
status.18e7 It subsequently reconsidered
this issue, and in its release amending
its rules, generally provided for EWG
status for such companies.188 It is not
clear that further action by this
Commission is necessary.109

CSW asks the Commission to confirm
that EWGs and foreign utility companies
are not subject to any of the
Commission's rules, other than rules 53

'- Statement of the Securities and Exchange
Commission concerning S. 544, the Multistate
Utility Company Consumer Protection Act of 1993
(May 25, 1993).

in The rules adopted today should assist state
commissions and the FERC in obtaining
information concerning the EWG and foreign utility
company activities of registered holding companies.
See, e.g., rule 53(aX4). The Commission also
intends to encourage state regulators and the FERC
to participate in audits of these activities, as has
frequently been the practice in the past with respect
to audits .of service company subsidiaries.

164 Iowa Board at 3.
2W Section 33(d) generally provides that nothing

in that section shall be deemed to limit the
authority of any state, including any state regulatory
body, with respect to any public utility company or
holding company that is subject to the state's
jurisdiction, or any affiliate transactions involving
a foreign utility company and such public-utility
company or holding company.

M65 Entergy at 20.
187 See KFM Pepperell Inc., 62 FERC 161,182

(1993).
,- Order Nos. 550 and 550-A, Filing

Requirements and Ministerial Procedures for Person
Seeking Exempt Wholesale Generator Status, 58 FR
8897 (Feb. 18,1993) (as corrected at 58 FR 11886
(Apr. 14. 1993)), I1 FERC Stat & Rags. I 30,964
(1993).

sThe staff of the Commission issued a no-action
letter addressing the concerns raised by Entergy.
Kenetech Facilities Management. Inc. (Feb. 24,
1993).

through 57.190 The request, however, is
beyond the scope of this rulemaking.
Although these entities are exempt from
all sections of the Act, sections 32 and
33 expressly recognize the
Commission's jurisdiction over various
transactions related to EWGs and
foreign utility companies. The
Commission, in a separate release, is
proposing for comment an amendment
to rule 87 that would apply to service,
sales or construction contracts with
associate EWGs and foreign utility
companies. In addition, the Commission
may, in the future, amend or adopt rules
that affect EWGs and foreign utility
companies. For these reasons, we
decline CSW's request.

Catalyst asks the Commission to
amend rule 7(d) to accommodate
changes that result from the Energy
Policy Act. The rule provides an
exemption from the definition of"electric utility company" for passive
owners of utility assets leased to a
public-utility company. The commenter
notes that "if a lessee of utility assets
under a sale leaseback arrangement
were to become an EWG, such company
would not, by definition, be * * * a
public-utility company," so that the
passive owners would lose the benefit of
the rule.191 The Commission staff has
issued a favorable no-action letter to this
commenter on behalf of a company that
can no longer rely on rule 7(d) because
Catalyst, as operator-lessee, has applied
for and received a determination of
EWG status.192 While we agree that an
amendment to rule 7(d) may be an
appropriate subject for a future
rulemaking, the request is beyond the
scope of the present rulemaking.193

K&M asks the Commission to reaffirm
the position represented by several no-
letters issued prior to the enactment of
the Energy Policy Act of 1992,
concerning the status of participants in
independent power projects.29 K&M
argues that the analysis in these letters
should remain unchanged, since the
issue turned on the interpretation of
section 2, which the new legislation did

tooCSW at 7.
19' Catalyst at 2.
192 See Catalyst Old River Hydroelectric Limited

Partnership (Mar. 26,1993).
'aThe FERC has indicated that a person engaged

directly or indirectly, and exclusively in the
business of owning all or part of one or more
eligible facilities and leasing such facilities could
qualify for status as an EWG. See Order No. 550-
A, Filing Requirements and Ministerial Procedures
for Persons Seeking Exempt Wholesale Generator
Status, 58 FR 11886 (Apr. 14, 1993), IMI FERC Stat.
& Regs. 130,964 (1993).

'94 K&M at 1-3. See, e.g. Commonwealth Atlantic
Limited Partnership (Oct. 30,1991); Nevada Sun-
Peak Limited Partnership (May 14, 1991); ESI
Energy Inc. (Dec. 2,1991); Colstrip Energy Limited
Partnership (une 30, 1988).
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not amend. Again, the interpretive
question is beyond the scope of this
rulemaking. We note, however, that
section 32(i) provides:

In the case of any person engaged directly
and exclusively in the business of owning or
operating (or both owning and operating)
* * eligible facilities, an advisory letter
issued by the Commission staff under this.
Act after the date of enactment of this
section, or an order issued by the
Commission under this Act after the date of
enactment of this section, shall not be
required for the purpose, or have the effect,
of exempting such person from treatment as
an electric utility company under section
2(a)(3) or exempting such person from any
provision of this Act.

K&M further requests a provision that
de minimis ownership of the securities
of an electric utility company will not
cause the owner to be considered an
electric utility company.les There
appears to be some confusion. The
owner of facilities used for the
generation of electricity is an electric
utility company for purposes of the
Act.iee Any person that directly or
indirectly owns, controls, or holds with
power to vote, 5% or more of the
outstanding voting securities of an
electric utility company is a statutory
affiliate of such company.197 A
company that owns, controls, or holds
with powerto vote 10% of the voting
securities of a utility is presumptively a
holding company.lea The Commission
may, by order upon application, declare
that a company is not a holding
company. 199 Any further relief is
beyond the scope of this rulemaking.

Regulatory Flexibility Analysis
A summary of the Initial Regulatory

Flexibility Analysis regarding the
proposed rules, forms and form
amendments was published in the
proposing release. No comments were
received on that analysis. The
Commission has prepared a Final
Regulatory Flexibility Analysis in
accordance with 5 U.S.C. 603, a copy of
which may be obtained by contacting
Karrie McMilan, Mail Stop 10-6,
Securities and Exchange Commission,
450 Fifth Street NW., Washington, DC
20549.

Costs and Benefits
Rule 53 defines a partial safe harbor

that will be available where, among
other things, the registered system's "
aggregate investment in EWGs and

'LO K&M at 3-6. K&M does not propose a
definition of de minrdmis ownership.

- Section 2(a)(3).
%- Section 2(a)(11).
'-Section 2(a)(7).
19 od..

foreign utility companies does not
exceed an amount equal to 50% of
consolidated retained earnings, and
prior Commission approval has been
obtained for any provision of services to
an EWG or a foreign utility company by
domestic utility personnel. A registered
holding company may incur costs
associated with (1) computing the ratio
of aggregate investment in EWGs and
foreign utility companies to the amount
of the system's consolidated retained
earnings and, where necessary, the ratio
of aggregate investment to total capital
invested in utility operations, and (2)
obtaining, where necessary, approval for
services by utility personnel.

The cost of determining the
investment ratio should be nominal.
The cost of obtaining Commission
approval may also be immaterial, since
a request for authorization may be
combined with the filing required by
rule 53. Greater costs may be involved,
however, if a hearing is ordered.
Accordingly, it appears that the cost
could range from $200, for a filing that
does not involve services by utility
personnel, to $10,000 or more if a
request for hearing is filed. We estimate
the average cost of compliance at
$2,000.

A registered holding company will
rely upon rule 53 only when it seeks to
engage in one of the specified
transactions. Because there are various
other financing options for EWG
acquisitions, we do not anticipate more
than 7 filings per year under rule 53.
Accordingly, we estimate the annual
cost of reliance upon the rule as
approximately $28,000.

Rule 54 similarly prescribes the
conditions under which the
Commission would not consider the
effect of the capitalization and earnings
of any subsidiary which is an EWG or
a foreign utility company; when
reviewing a proposed issue or sale of a
security by a registered holding
company for purposes other than the
acquisition of an EWG, or other
transactions by such company or its
subsidiaries other than with respect to
EWGs. A company that seeks to rely
upon the rule will incur the cost
associated with computing the ratio of
aggregate investment to consolidated
retained earnings and, where necessary,
the ratio of aggregate investment to total
capital invested in utility operations,
approximately $200. In fiscal year 1992,
the Commission received 166 filings
from registered holding companies and
their subsidiary companies. An
estimated 175 filings annually would
result in a compliance cost of $35,000
per year.

There are two reporting requirements
under rule 57. First, a company must
notify the Commission of its status as a
foreign utility company. The cost of
complying with this requirement should
be nominal. Since all persons holding
an interest in a foreign utility company
can rely upon a single notification filed
by or on behalf of such company, we
anticipate an average of 20 filings per
year, for a total annual compliance cost
of approximately $12,000.

Second, any domestic public-utility
company (other than an associate
company of a registered holding
company or a holding company exempt
from registration pursuant to rule 2) that
is an associate of a foreign utility
company must file an annual report on
Form U-33-S. The form will require
approximately 3 hours to complete, at
$200 per hour, for a total cost of
approximately $600. At present, there
are approximately 177 domestic public-
utility companies that could be required
to file under the rule. We estimate that
one-half of these companies may
ultimately be required to file Form U-
33-S, for an average annual compliance
cost of $53,400.

In addition, the Commission has
adopted amendments to Forms U5S and
U-3A-2 to require registered holding
companies and holding companies that
are exempt by rule under sections
3(a)(1) or 3(a)(2), respectively, to
provide information concerning their
interests in EWGs and foreign utility
companies. We estimate a compliance
cost of approximately $2,000 for each of
the 14 active registered holding
companies, for an annual cost of
$28,000.

Form U-3A-2 requires less
information and so will be less costly to
complete. We estimate a compliance
cost of approximately $600 per exempt
holding company. Again, we do not
know how many of the 116 companies
that currently claim exemption pursuant
to rule 2 will engage in EWG or foreign
utility company activities. For purposes
of this analysis, we estimate that one-
half of these companies will participate
in such activities, for an annual
compliance cost of $34,800.

Benefits
The amendments under the Energy

Policy Act made significant changes in
the previous regulatory pattern.
Registered holding companies and their
subsidiaries no longer need to apply for
Commission approval to acquire
interests in EWGs. If a registered
holding company can acquire the EWG
with internally generated funds, it may
avoid the time and expense associated
with an application. A registered

S51503;
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holding company that seeks to isue or
sell securities to finance the acquisition
of an EWG, or to guarantee the security
of an EWG, must file a Form U-1 to
demonstrate that the requirements of
rule 53 and other applicable statutory
requirements are met. The registered
companies may request financing for
several projects in a filing.

The costs associated with such filings
will be significantly reduced by the
ability to rely upon the rule. We
estimate that reliance on the rule will
save approximately $30,000 in costs
normally associated with a financing
application. The inability to come
within the safe harbor of rule 53 may
increase the costs of a transaction ten-
fold.

Rule 53 also provides that the
Commission must issue an order within
120 days of the completion of the
declaration. We estimate the benefits to
be approximately $20,000 per EWG
financing application.

Paperwork Reduction Act
The rules are subject to the Paperwork

Reduction Act and have been approved
by the Office of Management and
Budget.

Effective Date
Rule 57, Forms U-57 and U-33-S,

and the amendments to Forms U5S and
U-3A-2 will become effective
November 1, 1993. Rules 53 and 54 will
be effective immediately upon
publication in the Federal Register.
These latter rules are substantive rules
which grant an exemption or relieve
restrictions.200

In addition, the Commission finds
good cause exists for making rules 53
and 54 effective less than 30 days after
publication.201 In paragraph (6) of
section 32(h), Congress provided only a
six-month period for promulgation of
rules under paragraphs (3), (4), and (5)
of section 32(h). Congress further
provided that, after the six-month
period, the Commission could not
approve certain transactions under
section 32 until such rules were issued.
The immediate effectiveness of rules 53
and 54 is necessary to implement the
legislative intent to allow registered
holding companies to benefit from rules
under section 32 within six months of
the enactment of the Energy Policy Act
of 1992 or promptly thereafter.
Immediate effectiveness also will
remove the current restrictions upon the
Commission's authority to approve
certain transactions.

20 S U.S.C. 503(d)(1).
5 U.S.C. 533(d)(3).

List of Subjects in CFR Parts 250 and
259

Holding companies, Reporting and
recordkeeping requirements, Utilities.

For the reasons set out in the
preamble, Parts 250 and 259 of chapter
11, title 17, of the Code of Federal
Regulations are amended as follows:

PART 250--GENERAL RULES AND
REGULATIONS, PUBUC UTIUTY
HOLDING COMPANY ACT OF 1935

1. The general authority citation for
Part 250 continues to read, in part, as
follows:

Authority: 15 U.S.C. 79c, 79f(b), 79i(c)(3)
and 79t, unless otherwise noted.

2. Section 250.53 is added to read as
follows:

1250.53 Certain registered holding
company financings In connection with the
acquisition of one or more exempt
wholesale generators.

(a) In determining whether to approve
the issue or sale of a security by a
registered holding company for
purposes of financing the acquisition of
an exempt wholesale generator, or the
guarantee of a security of an exempt
wholesale generator by a registered
holding company, the Commission shall
not make a finding that such security is
not reasonably adapted to the earning
power of such company or to the
security structure of such company or
companies in the same holding
company system, or that the
circumstances are such as to constitute
the making of such guarantee an
improper risk for such company, if the
following conditions are met:

(1) Aggregate investment does not
exceed 50% of the system's
consolidated retained earnings.

(i) Aggregate investment means all
amounts invested, or committed to be
invested, in exempt wholesale
generators and foreign utility
companies, for which there is recourse,
directly or indirectly, to the registered
holding company. Among other things,
the term includes, but is not limited to,
preliminary development expenses that
culminate in the acquisition of an
exempt wholesale generator or a foreign
utility company; and the fair market
value of assets acquired by an exempt
wholesale generator or a foreign utility
company from a system company (other
than an exempt wholesale generator or
a foreign utility company).

(ii) Consolidated retained earnings
means the average of the consolidated
retained earnings of the registered
holding company system as reported for
the four most recent quarterly periods

on the holding company's Form 10-K or
10-Q (§ 249.308a or § 249.310 of this
chapter, respectively) filed under the
Securities Exchange Act of 1934, as
amended.

(2) The registered holding company
maintains books and records to identify
investments in and earnings from any
exempt wholesale generator or foreign
utility company in which it directly or
indirectly holds an interest. In addition:

(i) For each United States exempt
wholesale generator in which the
registered holding company directly or
indirectly holds an interest:

(A) The books and records of such
entity shall be kept in conformity with
United States generally accepted
accounting principles ("GAAP").

(B) The financia statements shall be
prepared according to GAAP.

(C) The registered holding company
undertakes to provide the Commission
access to such books and records and
financial statements'as the Commission
may request.

(ii) For each foreign exempt wholesale
generator or foreign utility company
which is a majority-owned subsidiary
company of the registered holding
company:

(Al The books and records of such
entity shall be kept in conformity with
GAAP.

(B) The financial statements for such
entity shall be prepared in conformity
with GAAP.

(C) The registered holding company
undertakes to provide the Commission
access to such books and records and
financial statements, or copies thereof,
in English, as the Commission may
request.

{D) For purposes of this section, a"majority-owned subsidiary company"
is one in which the registered holding
company directly or indirectly owns
more than 50% of the voting securities.

(iii) For each foreign exempt
wholesale generator or foreign utility
company in which the registered
holding company directly or indirectly
owns 50% or less of the voting
securities, the registered holding
company shall proceed in good faith, to
the extent reasonable under the
circumstances, to cause:

(A) The books and records of such
entity to be kept in conformity with
GAAP; provided, that if the books and
records are maintained according to a
comprehensive body of accounting
principles other than GAAP, the
registered holding company shall, upon
request, describe and quantify each
material variation from GAAP in the
accounting principles, practices and
methods used to maintain the books and
records.
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(B) The financial statements for such
entity to be prepared according to
GAAP; provided, that if the financial
statements are prepared according to a
comprehensive body of accounting
principles other than GAAP, the
registered holding company shall, upon
request, describe and quantify each
material variation from GAAP in the
balance sheet line items and not income
reported in the financial statements.

(C) Access by the Commission to such
books and records and financial
statements, or copies thereof, in English,
as the Commission may request;
provided, that in any event, the
registered holding company shall make
available to the Commission any books
and records of the foreign exempt
wholesale generator or foreign utility
company that are available to the
registered holding company.

(3) No more than two percent of the
employees of the system's domestic
public-utility companies render
services, at any one time, directly or
indirectly, to exempt wholesale
generators or foreign utility companies
in which the registered holding
company, directly or indirectly, holds
an interest; provided, that the
Commission has previously approved
the rendering of such services.

(4) The registered holding company
simultaneously submits a copy of any
Form U-1 (17 CFR 259.101) and
certificate under section 250.24 filed
with the Commission under this section,
as well as a copy of Item 9 of Form U5S
(17 CFR 259.5s) and Exhibits G and H
thereof with every federal, state or local
regulator having jurisdiction over the
retail rates of any affected public-utility
company.

(b) Notwithstanding the foregoing
provisions, the section shall not be
available if:

(1) The registered holding company,
or any subsidiary company having
assets with book value exceeding an
amount equal to 10% or more of
consolidated retained earnings, has been
the subject of a bankruptcy or similar
proceeding, unless a plan of
reorganization has been confirmed in
such proceeding; or

(2) The average consolidated retained
earnings for the four most recent
quarterly periods have decreased by
10% from the average for the previous
four quarterly periods and the aggregate
investment in exempt wholesale
generators and foreign utility companies
exceeds two percent of total capital
invested in utility operations; provided,
this restriction will cease to apply once
consolidated retained earnings have
returned to their pre-loss level; or

(3) In the previous fiscal year, the
registered holding company reported
operating losses attributable to its direct
or indirect investments in exempt
wholesale generators and foreign utility
companies, and such losses exceed an
amount equal to 5% of consolidated
retained earnings.

(c) An applicant that is unable to
satisfy the requirements of paragraphs
(a) and (b) of this section must
affirmatively demonstrate that the
proposed issue and sale of a security to
finance the acquisition of an exempt
wholesale generator, or the guarantee of
a security of an exempt wholesale
generator:

(1) Will not have a substantial adverse
impact upon the financial integrity of
the registered holding company system;
and

(2) Will not have an adverse impact
on any utility subsidiary of the
registered holding company, or its
customers, or on the ability of State
commissions to protect such subsidiary
or customers.

(d) The Commission shall issue an
order with respect to a proposed
transaction under section 32(h)(3) of the
Act within 120 days of completion of
the record concerning such issue, sale or
guarantee.

3. Section 250.54 is added to read as
follows:

§ 250.54 Effect of Exempt Wholesale
Generators on Other Transactions.

In determining whether to approve
the issue or sale of a security by a
registered holding company for
purposes other than the acquisition of
an exempt wholesale generator or a
foreign utility company, or other
transactions by such registered holding
company or its subsidiaries other than
with respect to exempt wholesale
generators or foreign utility companies,
the Commission shall not consider the
effect of the capitalization or earnings of
any subsidiary which is an exempt
wholesale generator or a foreign utility
company upon the registered holding
company system if § 250.53 (a), (b) and
(c) are satisfied.

4. Section 250.57 is added to read as
follows:

§250.57 Notices and Reports to be Flied
under Section 33.

(a) Notification of Status as Foreign
Utility Company.-Form U-57
(§ 259.207 of this chapter), notification
of status as a foreign utility company,
may be filed by, or on behalf of, an
entity that seeks to become a foreign
utility company. If the criteria of section
33 of the Act are otherwise met, the
entity shall be deemed to be a foreign

utility company upon the filing of such
form.

(b) Reporting Requirement for
Associate Public- Utility Companies.-A
United States public-utility company
that is an associate company of a foreign
utility company shall file with the
Commission a report on Form U-33-S
(§ 259.405 of this chapter) on or before
May I of each year. This requirement
shall not apply to public-utility
companies that are subsidiaries of a
registered holding company or of a
holding company that is exempt from
registrption under section 3(a) (1) or (2)
of the Act, pursuant to section 250.2. In
addition, a holding company that is
exempt from registration by
Commission order may file a single
Form U-33-S on behalf of all of its
public-utility subsidiaries.

PART 259--FORMS PRESCRIBED
UNDER THE PUBLIC UTILITY
HOLDING COMPANY ACT OF 1935

Subpart A-Forms for Registration ana
Annual Supplements

5. The general authority citation for
Part 259 continues to read as follows:

Authority: 15 U.S.C. 79e, 79f. 79g, 79j, 791.
79m, 79n, 79q and 79t.

Note-The text of the following forms do
not and amendments will not appear in the
Code of Federal Regulations.

6. By amending Form U5S (§ 259.5s)
by revising the first sentence of Item 8,
redesignating Item 9 as Item 10, adding
Item 9 and adding Exhibits G and H to
newly redesignated Item 10 to read as
follows:
Securities and Exchange Commission,
Washington, DC

FORM U5S

Annual Report

Item 8. Service, Sales and Construction
Contracts

Excluding (i) transactions included in the
annual report on Form U-13-60 of a service
company, (ii) the sharing of costs of jointly
owned facilities or jointly employed
personnel, (iii) contracts for the purchase,
sale or interchange of electricity or gas, and
(iv) contracts between an exempt wholesale
generator or a foreign utility company and a
system company, as reported under Item 9.
infra, provide the following information:

Item 9. Wholesale Generators and Foreign
Utility Companies

Part I. For each interest in an exempt
wholesale generator (EWG) or a foreign
utility company ("company"), provide the
following information. State all monetary
amounts in United States dollars. Indicate by

51505
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bold face type all data relevant to the current
reporting period.

(a) Identify the company, its location and
its business address, Describe the facilities
used for the generation, transmission and
distribution of electric energy for sale or for
the distribution at retail of natural or
manufactured gas. Identify each system
company that holds an interest in the
company and describe the interest held.

(b) State the type and amount of capital
invested in the company by the registered
holding company, directly or indirectly.
Identify any debt or other financial obligation
for which there Is recourse, directly or
indirectly, to the registered holding company
or another system company, other thqn an
EWG or foreign utility company. Ide tify
separately any direct or indirect guarantee of
a security of the EWG or foreign utility
company by the registered holding company.
Identify any transfers of assets from any
system company (other than an exempt
wholesale generator or foreign utility
company) to an affiliate exempt wholesale
generator or foreign utility company. State
the market value at the time of transfer, the
book value and the sale price of the
transferred asset.

(c) State the ratio of debt to common equity
of the compadiy and earnings of the company
as of the end of the reporting period.

(d) Identify any service, sales or
construction contract(s) between the
company and a system company, and
describe the services to be rendered or goods
sold and the fees or revenues under such
agreement(s).

Part 11. Submit as Exhibit G an
organizational chart showing the relationship
of each EWG and foreign utility company to
other system companies. If the company is a
subsidiary company of the registered holding
company, submit the financial data required
in Exhibit H.

Part m. State the registered holding
company's aggregate investment in EWGs
and foreign utility companies, respectively.
Also state the ratio of aggregate investment to
the aggregate capital investment of the
registered holding company in its domestic
public-utility subsidiary companies.

Item 10. Financial Statements and Exhibits
*a * * .* *

Exhibit G
An organizational chart showing the

relationship of each EWG or foreign utility
company in which the system holds an
interest to other system companies.
Exhibit H

If the EWG or foreign utility company is a
"majority-owned associate company," as
defined in rule 53(a)(2)(il), submit the most
recently available audited balance sheet
(including a capitalization table), income
statement and cash flow statement of such
EWG or foreign utility company. For all other
EWG or foreign utility company subsidiaries
of the registered holding company, submit
either an audited (if available) or an
unaudited balance sheet (including a
capitalization table), income statement and
cash flow statement of such EWG or foreign
utility company. Submit a summary of any

analytical reviews and conclusions drawn
therefrom of majority-held EWG or foreign
utility company subsidiaries performed in
the ordinary course of an audit of the
registered holding company.

7. Section 259.207 and Form U-57 are
added to read as follows:

1 259.207 Form U-7, for notification of
foreign utility company status pursuant to
Rule 57(a) (§250.57 of this chaptr).

This form shall be filed pursuant to
section 33(a)(3)(B) of the Act by a
company claiming foreign utility
company status.
Securities and Exchange Commission,
Washington, D.C.

Form LU-57

Notification of Foreign Utility Company
Status

Filed under section 33(a) of the Public
Utility Holding Company Act of 1935, as
amended.
(Name of foreign utility company)
(Name of filing company, if filed on behalf

of a foreign utility company)

General Instructions

1. Use of Form
A notification to the Commission that a

company is or proposes to become a foreign
utility company shall be filed on Form U-57
by or on behalf of such company.

2. Formal Requirements
(a) Two copies of the notification on this

form, including the exhibit specified, shall be
filed with the Commission. At least one of
such copies shall be manually signed and
filed at the place designated by the
Commission for filings under the laws it
administers. The second copy shall be
addressed to the Division or Office
responsible for administering the Act.
Entities that have (or propose to have) a
domestic associate public-utility company
shall file one copy df this notification with
each state or federal commission having
jurisdiction over the retail rates of such
public-utility company.

(b) The notification shall be on good
quality, unglazed white paper, 8 " x 11" in
size.

3. Definitions
All terms used have the same meaning as

in the Public Utility Holding Company Act
of 1935, as amended, and the rules and
regulations thereunder.

4. Withdrawal of Filing
Within 45 days after determination that the

entity filing for notification does not require
foreign utility company status (whether due
to termination of the proposed acquisition,
change in applicable law or otherwise), all
entities having filed a Notification of Foreign
Utility Company Status with the Commission
shall notify the Commission by amendment
to such form that such entity no longer
requires such status.

Item 1
State the name of the entity claiming

foreign utility company status, its business
address, and a description of the facilities
used for the generation, transmission and
distribution of electric energy for sale or for
the distribution at retail of natural or
manufactured gas. To the extent known,
identify each person that holds five percent
(5%) or more of any class of voting securities
of the foreign utility company and describe
the amount and nature of the interest.

Item 2
State the name of any domestic associate

ublic-utility company and, if applicable, its
olding company, and a description of the

rlationship between the foreign utility
company and such company, and the
purchase price paid by any such domestic
associate public-utility company for its
interest in the foreign utility company.

Exhibit A
If applicable, the state certification(s)

required under section 33(a)(2) of the Act.
Certification(s) previously filed with the
Commission may be incorporated by
reference. If the certification(s) is not
available at the time of filing the Form U-57,
so state, and undertake to file such
certification as an amendment when
available; however, foreign utility company
status will not be deemed obtained until all
required certification(s) have been filed.
Signature

The undersigned company has duly caused
this statement to be signed on its behalf by
the undersigned thereunto duly authorized.
By

(Signature and printed name and title of
signing officer)

Date
8. Form U-3A-2 (§ 259.402) is

amended by revising the introductory
paragraph and paragraph 1, and adding
paragraph 4 and Exhibit B to read as
follows:
Securities and Exchange Commission,
Washington, D.C.

Form U-3A-2

Statement by Holding Company Claiming
Exemption Under Rule U-.3A-2 From the
Provisions of the Public Utility Holding
Company Act of 1935

(Name of company)
hereby files with the Securities and Exchange
Commission, pursuant to rule 2, its statement
claiming exemption as a holding company
from the provisions of the Public Utility
Holding Company Act of 1935, and submits
the following information:

1. Name, State of organization, location
and nature of business of claimant and every
subsidiary thereof, other than any exempt
wholesale generator (EWG) or foreign utility
company in which claimant directly or
indirectly holds an interest.
a *l C * t
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4. The following information for the
reporting period with respect to-claimant and
each interest it holds directly or indirectly in
an EWG or a foreign utility company, stating
monetary amounts in United States dollars:

(a) Name, location, business address and
description of the facilities used by the EWG
or foreign utility company for the generation,
transmission and distribution of electric
energy for sale or for the distribution at retail
of natural or manufactured gas.. (b) Name of each system company that
holds an interest in such EWG or foreign
utility company- and description of the
interest held.

(c) Type and amount of capital invested,
directly or indirectly, by the holding
company claing exempt on, any direct or
indirect grantee of the security of the EWG
or foreign utility company by the holding
company claiming exemption; and any debt
or other financial obligation for which there
is recourse, directly or indirectly, to the
holding company claiming exemption or
another system company, other than the
EWG or foreign utility company.

(d) Capitalization and earnings of the EWG
or foign utility company durin the
reporting period.

(a) Identify any service, sales or
construction contract(s) between the EWC orforeig utility company and a system
company, and describe the se'vtce to be
rendered or goods sold end fes or revenues
under such agrement~s).

ExhilWt A

Rhidt B
An organizational chart showing the

relationship of each BWG or foreign utility
company to associate companies in the
holding-company system.

9. Section 259.405 and Form U-33-S
are added to mad as follows:

$259.4M Form U-33-4, for nmual reports-
purasat to Rule 57(b) (I25057 of this
chapte.

This form shall be filed by a public
utility company that is an associate of
one or more foreign utility companies,
unless such public-utility company is
an associate of a registered holding
company, or of a holding company
exempt from registration under § 250.2
of this chapter. .
Securities and Exchange Commission,
Washington, D.C.
Form U-3"

Annuao Report Concrning Foreign Utity
Companin

Filed under Section 33(e) of the Public
Utility Holding Company Act of 1935, as
amended for the fiscal year ended-.

Filed pursuant to the Public Utility
Holding Company Act of 1935 by

(Name and address)

General Instructions

1. Use of Form
An annual report covering the preceding

fiscal year shall be fled on Form U-33-S
with the Commission on or before 120 days
after the close of the fiscal year by a United
States public-utility conany. ether than a
subsidiary company of a registered holding
company or of a holding company exempt
from registration under the Public Utility
Holding Company Act of 1935 pursuant to
rule 2, that is an associate company of a
foreign utility company-, provided, that if the
public-utility company is a subsidiary of a
holding company that is exempt by
Commission order, such holding company
may file a single annual report on Form U-
33-S on behalf of all of its subsidiary public-
utility companies.

2. Formal Requirements
(a) Two copies of the report an this form.

including the exhibits specified, shall be
filed with the Commission. At least one of
such copies shall be manually signed and
filed at the place designated by the
Commission for filings under the laws it
administers. The second copy shall be
addressed to the Division or Office
responsible for administering the Act.

Every amendment to the annual report
shall comply with the formal requirements
governing an original annual report with
respect to the number of copies fied,
signature and similar matters. Each such
amendment shall be numbered.

(b) The annual report, and where
practicable all documents fled as part
thereof, shall be on good quality, unglze
white paper, 8%" x 11" in size' Tablatioms
may be placed either vertically or
horizontally on a page, may utilize facing
pages, and may be reduced. All papers
included in the annual report, except
exhibits not esecally prepared for such
purpose, shall have a side margin of at least
1 " for binding, end each copy should be
firmly bound on the left side.

(c) The report or any portion thereof may
be p ed by any process. All copis shall
be legible and suitable for repeed
photocopying. Accordingly. items in
tabulations which must be subtracted rather
than added shall be distinguished in a
manner which will not be obscured by black
and white reproduction.

(d) The report shall contain the item
number end caption of each item in the form,
but shall omit all instructions and text. If any
Item is inapplicable or the answer thereto-is
negative, It shall be so stated. These items
may be collected on a single page to
economize on the space required.

3. Definitions
All terms used in this form and the

instructions have the same meaning as in the
Public Utility Holding Company Act of 1935
and the rules and regulations thereunder.

Item I
Identify each foreign utility company, state

its location and business address, and
describe the facilities it utilizes for the
generation, transmission and distribution of
electric energy for sale or for the distribution
at retail of natural or manufactured as.
Identify each system company that holds an
interest in the company and describe the
interest held.

Item 2

Identify any debt or other financial
obligation of the foreign utility company for
which there is recourse directly or indirectly
to the reporting public-utility company or, if
the reporting company is an exempt holding
company, to any system company. Identify
separately any direct or indirect guarantee of
a security of a foreign utility company by any
system company.

Item 3
Identify any service, sales or construction

contract(s) between a foreign utility company
and the reporting public-utility company or,
if the reporting company is an exempt
holding company, any system cempany.
Describe the services to be rendered or goods
sold, and the fees or revenues under such
contract(s).
Exhibit A

An organizational chart showing the
relationship of each foreign utility company
to the reporting public-utility company or, in
the event that the reporting company is an
exempt holding-company, to system public.
utility companies.
Signature

The undersigned company has duly caused
this annual reportto be signed on its behalf
by the undersignedthemunto duly
authorized pursuant to the requirements of
the Public Utility Holdig Company Act of
1935. The signature of the undersigned
company shall be deemed to relate only to
matters having reference to such company or
its subsidiaries.

By
(Signature and printed name and title of
signing officer)
Date

Dated: September 23, 1993.
By the Commission.

.argret IL McFarlead
DeputySecvetory.
WR Doc. 93-24109 Filed 9-30-93; 8:45 am
@uMa CODE 01-o4
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SECURITIES AND EXCHANGE
SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 250
[Release No. 35-25887; International Series
Release No. 584; File No. S7-28-93]
RIN 3235-AF87

Intrasystem Service, Sales and
Construction Contracts Involving
Exempt Wholesale Generators and
Foreign Utility Companies
AGENCY: Securities and Exchange
Commission.
ACTION: Proposed rule amendment.

SUMMARY: The Commission is requesting
comment on a proposed amendment to
rule 87 under the Public Utility Holding
Company Act of 1935, as amended
("Act"). The rule cuwently allows
subsidiary companies of a registered
holding company to enter into certain
intrasystem agreements without the
need to apply for or receive prior
Commission approval. The amended
rule would make clear that Commission
approval, by order upon application, is
required for intrasystem service, sales
and construction agreements involving
an exempt wholesale generator ("EWG")
or foreign utility company, and another
subsidiary company in the registered
holding company system, other than an
EWG or a foreign utility company. The
proposed amendment is intended to
ensure that necessary personnel and
other resources are not improperly
shifted from the system's core utility
business to EWG or foreign utility
company activities, and that the
operating utility companies do not
subsidize these new activities.
DATES: Comments must be submitted on
or before November 30, 1993.
ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and Exchange
Commission, 450 Fifth Street NW., Mail
Stop 6-9, Washington, DC 20549.
Comment letters should refer to File No.
S7-28-93. All comment letters received
will be made available for public
inspection and copying in the
Commission's Public Reference Room,
450 Fifth Street NW., Washington, DC
20549.
FOR FURTHER INFORMATION CONTACT:
William C. Weeden, Associate Director,
Joanne C. Rutkowski, Assistant Director,
Office of Legal & Policy Analysis (202)
504-2267, Sidney L. Cimmet, Senior
Special Counsel (202) 272-7676, Robert
P. Wason, Chief Financial Analyst (202)
272-7684, or Karrie H. McMillan, Staff
Attorney (202) 504-3387, Office of
Public Utility Regulation, Division of

Investment Management, Securities and
Exchange Commission, 450 Fifth Street
NW., Washington, DC 20549.

SUPPLEMENTARY INFORMATION

I. Background
The Public Utility Holding Company

Act of 1935 was intended, among other
things, to promote economy of
management and operation of public-
utility companies'in holding company
systems., Section 13 of the Act was
designed to retain the benefits, while
eliminating the abuses, associated with
intrasystem service, sales and
construction arrangements. To that end,
section 13(b) prohibits such contracts
between associate companies in a
registered holding company system,
except in accordance with such terms
and conditions as the Commission
prescribes by rule or order "as necessary
or appropriate in the public interest or
for the protection of investors or
consumers and to insure that such
contracts are performed economically
and efficiently for the benefit of such
associate companies at cost, fairly and
equitably allocated" among them. The
rules adopted under section 13 provide
for the creation of special purpose
service companies, and otherwise
implement the directives of that section.

Rule 87 (17 CFR 250.87) addresses the
circumstances in which a subsidiary
company of a registered holding
company may perform services or
construction for, or sell goods to, an
associate company without the need to
apply for or receive prior Commission
approval.2 Among other things, the rule
allows a subsidiary utility c pany to

' Section i(b)(5).
2 Rule 87 provides in relevant part:
(a) Subject to compliance with the provisions of

such rules, regulations, or orders of the Commission
as may be applicable * I * the following classes of
subsidiary companies of registered holding
companies may perform services or construction
for, or sell goods to, associate companies thereof:

(1) An approved mutual service company.
(2) A subsidiary company whose organization

and conduct of business the Commission has found,
pursuant to (rule 881, sufficient to meet the
requirements of section 13(b) of the Act.

(3) A subsidiary company which is principally
engaged in the business of an operating electric or
gas utility company* * *.

(b) Any subsidiary of a registered holding
company, whether or not It is a company specified
in paragraph (b)(1). (2) or (3) of this section, may
perform services or construction for; or sell goods
to, an associate company thereof if:

(1) Such associate company is not an electric or
gas utility company and is principally engaged in
a business or businesses other than that of a holding
company* *.

Rule 88, relating to the approval of service
companies, provides in part that the Commission
may find that a subsidiary company of a registered
holding company is so organized and conducted, or
will be conducted, as to meet the requirements of
section 13(b) of the Act and rules thereunder.

render incidental services to an
associate company, and any subsidiary
company to "perform services or
construction for, or sell goods to" an
associate nonutility company.

The Commission identified the need
to amend rule 87 in its rulemaking
under the Energy Policy Act of 1992,
which created two new classes of
entities, EWGs and foreign utility
companies. These entities are nonutility
companies for purposes of the Act.
Under the present rule 87, a subsidiary
of a registered holding company can
"perform services or construction for, or
sell goods to" an associate EWG or
foreign utility company without the
need to apply for or receive prior
Commission approval.3

The legislation reflects a concern that
valuable resources may be improperly
diverted from the core utility business
to these new entities. To that end, the
legislation preserves the Commission's
jurisdiction over various ancillary
transactions, including service, sales
and construction arrangements between
an EWG or foreign utility company and
its associate companies.4 The
Commission noted the need for a
rulemaking to address rule 87.
H. Proposed Amendment to Rule 87

The amendment to rule 87 would
close the regulatory gap created by
Energy Policy Act. At present, rule 87
allows subsidiaries of registered holding
companies to provide services or
perform construction for, or sell goods,
to associate EWGs and foreign utility
companies without the need to apply for
or receive Commission authorization.
The proposed amendment would
require an order of the Commission
before a company (other than an EWG
or foreign utility company) could
perform services or construction for, oi
sell goods to, an associate EWG or

3 The Commission previously proposed for
comment an amendment to rule 83, which would
provide allow subsidiary companies of registered
holding companies to provide services for certain
foreign associate companies without the need for
prior approval under section 13(b), so long as the
consideration to be paid by the foreign associate
company is not less than the cost of the service,
sales, or construction to the subsidiary company
rendering such services. Holding Company Act
Release No. 25688 (Nov. 16, 1992). The Commission
has not taken final action on this proposed
amendment. Commenters should consider the
proposed amendment to rule 83 when responding
to the request for comments on rule 87..

4 See sections 32(h) and 33(c)(2). EWGs and
foreign utility companies are generally exempt from
the Act, and a registered holding company may
acquire an EWG without prior Commission
approval. In a companion release, the Commission
today is adopting rules, forms and form
amendments under new sections 32 and 33 of the
Act. Holding Co. Act Release No. 25886 (Sept. 23,
1993).
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foreign utility company. The
amendment would further require an
order before an EWG or a foreign utility
company could provide services or
construction for, or sell goods to, an
associate company (other than an EWG
or a foreign utility company).

The amendment is intended to
prevent transactions that would
adversely affect the operations of the
core utility system or otherwise impair
its ability to serve its customers. In a
separate release, the Commission today
is adopting rule 53, which allows no
more than 2% of the system's domestic
utility personnel to render services to
EWGs and foreign utility companies in
which the registered holding company
holds an interest. Although the rule
requires Commission approval for such
transfers, we are concerned that this
requirement could be evaded by means
of rule 87.5 We believe that the
proposed amendment, together with the
provisions of rule 53, should help to
safeguard the interests of the registered
systems' domestic utility operations.6 In
particular, the requirement of
Commission approval under the
amended rule will help to ensure that
management and highly trained
technical personnel do not render
services to EWG and foreign utility
company projects to the detriment of the
registered holding company's
ratepayers.

Rule. 87, as proposed to be amended,
will also prohibit a registered holding
company or any of its subsidiaries
(other than an EWG or foreign utility
company) from receiving any services,
or purchasing any goods from, an EWG
or foreign utility company without prior
Commission approval. Since these
entities are exempt from all provisions
of the Act, the rules which typically
would have protected the purchasing

.registered holding company system no

5 "We recognize that such services could be
rendered through service companies or other
nonutility subsidiary companies. Although the
Commission has jurisdiction to review such
arrangements under section 13, rule 87 generaly
allows a nonutility subsidiary of a registered
holding company to perform services for an
associate company without the need for
Commission approval. The rule thus creates a
potential regulatory gap, which we will address in
a future rulemaking." 58 FR 13719, 13722 n.30
(Mar. 15, 1993).
6 The operating utilities reimburse their affiliate

service companies for services rendered or goods
sold at the service companies' cost, which is
generally passed on to consumers through rates.
Service company employees are thus trained in
their areas of expertise at captive ratepayer expense.
Service companies were created expressly for the
purpose of supporting the core utility operations;
over time, their functions have expanded to that of
servicing nonutility businesses, but their primary
client remains the operating utilities.

longer apply, thus necessitating
Commission oversight.

Finally, the amendment requires that
registered holding companies
simultaneously file copies of any Form
U-1 filed under this rule, as well as any
rule 24 certification, with its state and
local regulatory commissions and the
Federal Energy Regulatory
Commission. 7

I. Regulatory Flexibility Act
Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Chairman of the Commission
has certified that the proposed amended
rule will not, if adopted, have a
significant economic impact on a
substantial number of small entities.
This certification, including the reasons
therefor, may be obtained from Karrie H.'
McMillan at Mail Stop 10-6, Securities
and Exchange Commission, 450 Fifth
Street NW., Washington, DC 20549.

IV. Costs and Benefits

Costs
The proposed amendment will

require Commission approval under
section 13(b) of the Act before any
subsidiary of a registered holding
company may perform services or
construction for, or sell goods to, an
EWG or a foreign utility company. The
Commission estimates that seven of the
fourteen registered holding companies
will engage in these activities. Of those
seven, we estimate that three will be
able to combine their requests for
authority under section 13 with an
apRlication or declaration under another
provision of the Act. Thus, the
Commission *believes that four new
Form U-i's will be filed each year as a
result of the proposed change to rule 87.

We estimate that approximately 80
hours will be required for an applicant
to prepare its Form U-1 describing the
services sought to be approved, respond
to questions or comments, and file post-
effective amendments (s may be
necessary or appropriate. Accordingly,
based upon an estimated cost of $200
per hour, it appears that an approximate
cost of $16,000 for necessary legal and
accounting expenses may be incurred.
The annual compliance cost, assuming
an average of four additional
applications per year resulting from the
rule change, would be $64,000.

The amendments will also increase
the number of statements required
under rule 24 which must be filed with
the Commission. The Commission
anticipates an increase of I burden hour

7 The Commission has today adopted a simorla
requirement in rule 53(a)(4).

for complying with the requirements of
rule 24.

Benefits

The amendment will allow the
Commission to monitor services to
EWGs and foreign utility companies to
prevent the diversion of management
and goods to these companies by other
system companies. The ability of the
Commission to prevent transactions
which could have a detrimental effect
on the system's operating utilities will
benefit domestic ratepayers in ways that
are Impossible to quantify.s The
Commission's oversight will help
ensure that operating utilities remain
fully supported. The filing of certificates
pursuant to rule 24 will inform the
Commission of services rendered to
EWGs and foreign utility companies and
facilitate audits of system companies.9
State and federal regulators will obtain
such information through the
requirement that registered holding
companies furnish them copies of
applications under rule 87 and
certificates pursuant to rule 24. Finally,
prior Commission approval will ensure
that system companies are fairly
reimbursed for the use of their
employees' time or for the provision of
goods.

V. Paperwork Reduction Act
The proposed amendment to rule 87

is subject to the Paperwork Reduction
Act and will be submitted to the Office
of Management and Budget for its
review.

VI. Statutory Authority

The Commission is proposing to
amend rule 87 pursuant to sections 13,
32 and 33 of the Act.

Text of Proposed Rule

List of Subjects in 17 CFR Part 250
Holding companies, Utilities.
For the reasons set out in the

preamble, Part 250 of chapter II, title 17.
of the Code of Federal Regulations is
proposed to be amended as follows:

PART 250-GENERAL RULES AND
REGULATIONS, PUBLIC UTILITY
HOLDING COMPANY ACT OF 1935

1. The general authority citation for'
part 250 continues to read, in part, as
follows:

Authority: 15 U.S.C. 79c, 79f(b), 79i(c)(3)
and 79t, unless otherwise noted.

'See supro note 5.
'Filings under rule 24 are normally made within

ten days of the consummation of a transaction, but
may be made quarterly, semiannually or annually,
as specified by the relevant order.
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2. Section 250.87 is amended by
adding paragraphs (d) and (e), to read as
follows:

§ 250.87. Subsidiaries authorized to
perform services or construction or to sell
goods.

(d) This section shall not be
applicable to the performance of
services or construction for, or the sale
of goods to, an associate company of a
registered holding company if such
associate company is an exempt
wholesale generator or a foreign utility

company. This section shall further not
be applicable to the receipt by an
associate company of a registered
holding company of services or
construction from, or the purchase of
goods from, an associate company that
is an exempt wholesale generator or a
foreign utility company.

(e) Any application, or amendment
thereto, filed directly or indirectly by a
registered holding company seeking
authority to render services,
construction or sell goods to an exempt
wholesale generator or foreign utility
company; or receive services,

construction or goods from an exempt
wholesale generator or foreign utility
company, must be simultaneously
submitted to every State, local and
federal commission having jurisdiction
over the retail rates of any affected
public-utility company.

Dated: September 23, 1993.
By the Commission.

Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 93-23939 Filed 9-30-93; 8:45 am]
BILLING CODE 8010-01-P
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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

New and Increased Public Recreation
Entrance and User Fees at Certain
Units of the National Wildlife Refuge
System

AGENCY: Fish and Wildlife Service,
Interior,

ACTION: Notice.

SUMMARY: This Notice informs the
public of new and increased public
entrance and recreation user fees at
certain units of the National Wildlife
Refuge System.,

DATES: The effective date of the new and
increased fee schedule'on certain units
of the National Wildlife Refuge System
is October 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Assistant Director-Refuges and
Wildlife, U:S. Fish and Wildlife Service,
room 3248, 1849 C Street, NW.,
Washington, DC 20240.

SUPPLEMENTARY INFORMATION: Under
authority of Public Law 99-645, the
Emergency Wetlands Resources Act of
1986 (16 U.S.C. 3911) and Public Law
88-578, the Land and Water
Conservation Fund Act of 1964 (16
U.S.C. 4601-4--4601-11), the U.S. Fish
and Wildlife Service (Service) may
increase such fees for the purposes of
operation, maintenance and expansion
of the National Wildlife Refuge System.
In addition, these increases speak to the
Administration's desire that government
agencies make every effort to utilize
existing authorities to better
administrate and account for the
public's lands and the servioes
attendant to such lands. The increase in
the fee schedules have been accounted
for in the FY '94 budget packege of the
Service. Additionally, they have had
considerable local public comment and
input, along with Regional Office
guidance, regarding their impact to the
communities, as appropriate. The
purpose of this Notice is to inform the
general public of the effective date of
the identified fee schedules.

All public entrance fee revenues are
utilized to help fund the operation,
maintenance and acquisition of the
National Wildlife Refuge System. Thirty
percent (30%) of the fee revenues
generated will be utilized to first defray
the cost of collection, and secondly to
the operation and maintenance of the
collecting refuge unit, and finally for the
operation and maintenance costs of all
units of the National Wildlife Refuge
System. Seventy percent (70%) of the
fee revenues will be deposited into the
Migratory Bird Conservation Fund,
under authority of the Migratory Bird
Hunting and Conservation Stamp Act
(16 U.S.C. 718d), and utilized in the
land acquisition for the National
Wildlife Refuge System. All recreation
user fees are deposited in the Refuge
Revenue Sharing Fund, from which
payments are made annually to counties
in which are located areas administered
by the Service.

The new and increased fee schedules
are attached and are as follows:

,NATIONAL WILDLIFE REFUGE SYSTEM NEW AND INCREASED PUBLIC RECREATION ENTRANCE FEES

National Wildlife Refuge (NWR)

Region 4-Arkansas, Florida, Georgia
Holla Bend NWR, Russaflile, Arkansas:

Indivile. .. . . . ..... ......... ............................. .
Vehicle ..................................................................... ................................................ ...........................................................

Arthur R. Marshall Loxahatchee NWR, Boynton Beach, Florida:
Individual ........................................................ ......................................................................................................
Vehicle ....... ......... .. ..... .................. .................. ..........................................

Hobe Sound NWR, Boynton Beack Fleida:
Individual ................................................................ ....

Ve leole .................................... . .... .. .. ..................................................................................
Saint Marks NWR, Saint Marks, Flovida:

Individual ..............................................................................................................................................................................
e icle . ....... .. .......... ............................................................................................................

Okefetnokee .NWR, Folkalon, ,GoWe
Individual ..........................................................................................................................................................................
Vehicle .......................................................................................................................... ..........................................

Region 5--Delaware, Massachusetts, New York, New Jersey. Virginia
Bombay Hook NWR, Smyrna, Delaware:

Individual ..............................................................................................................................................................................
Vehicle ............................................................................................................................................... ..............................

Parker River NWR, Newburyport, Massachusetts:
Individual .............................................................................................................................................................................
Vehicle ...............................................................................................................................................................................

Target Rock NWR, Shirley, New York.
Individual ...........................................................................................................................................................................
Vehicle ............................................................................................................... . ...... ... .........................................

Edwin B. Forsythe NWR, Oceanvlle, Now Jersey:
Individual ..................................................................................................................... ....................................................
Vehicle .................. ; ........................................................................................... . ....... ........ ...............................

Back Bay NWR, Virginia Beach, Virginia:
Individual .................... , .......................................................................................... . ...............................................
Vehicle .............................................................................................................................................................................

Chincoteague NWR, Chincoteague, Virginia:
Individual ........................................................................................................... ................... ............................................
Vehicle .................................................................................................................................................................................

Fiscal year-

1993 1 1994

1.00
4.00

1.00
4.00

1.00
4.00

1.00
4.00

1.00
4.00

2.00
4.00

2.00
5.00

2.00
4.00

2.00
4.00

2.00
4.00

0
4.00
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NATIONAL WILDLIFE REFUGE SYSTEM NEW AND INCREASED PUBLIC RECREATION ENTRANCE FEES-Continued
Fiscal year-

National Wildlife Refuge (NWR)

1993 1994

Region 6-Montana
National Bison Range NWR, Moiese, Montana:

Individual .............................................................................................................................................................................. 0 0
Vehicle ...................................................................................................................................................... 0 4.00

Region I-California, Oregon, Washington
Lower Klanath NWR, Tulelake, California, Controlled Waterfowl Hunt:

Application ................................................................ 0 .............................. ......................................................... : ................. 0 0
Perm it ................................................................................................................................................................................... 0 10.00

Tule Lake NWR, Tulelake, California, Waterfowl Hunting Blind:
Application ............................................................................................................................................................................ 0 0
Perm it ............................................................................................................................. 0........................................ * ............ 0 10.00

Tule Lake NWR, Tulelake, California, Controlled Waterfowl Hunt:
Application ............................................................................................................................................................................ 0 0
Perm it ................................................................................................................................................................................... 0 10.00

Modoc NWR, Alturas, California, Controlled Waterfowl Hunt:
Application ........................................................................................................................................................................... 0 0
Perm it ................................................................................................................................................................................... 0 10.00

McKay Creek NWR, Pendleton, Oregon, Controlled Hunt:
Application ............................................................................................................................................................................ 0 2.00
Perm it ................................................................................................................................................................................... 0 0

Umatilla NWR, McCormack Slough Unit, Umatilla, Oregon, Waterfowl Hunting Blind:
Application ............................................................................................................................................................................ 0 2.00
Perm it ................................................................................................................................................................................... 10.00 10.00

McNary NWR, Burbank Washington, Waterfowl Hunting Blind:
Application ............................................................................................................................................................................ 0 2.00
Perm it .................................................................................................................................................................................. 0 0

Region 2-Arizona, New Mexico, Oklahoma, Texas
Cibola NWR, Blythe, California, Controlled Waterfowl Hunt:

Application ............................................................................................................................................................................ 0 0
Perm it ................................................................................................................................................................................... 5 .00 10.00

Havasu NWR, Needles, California, Controlled Waterfowl Hunt:
Application ........................................................................................................................................................................... 0 0
Perm it ................................................................................................................................................................................... 5.00 10.00

Salt Plains NWR, Jet, Oklahc;ima, Controlled Deer Hunt:
Application ............................................................................................................................................................................ 0 0
Perm it ................................................................................................................................................................................... 15.00 20.00

Tishomingo NWR, Tishomingo Oklahoma, Controlled Deer Hunt:
Application ............................................................................................................................................................................ 0 0
Perm it .......... ......................................................................................................................................................................... 15.00 20.00

Anahuac NWR, Anahuac, Texas, Controlled Waterfowl Hunt:
Application ............................................................................................................................................................................. 0 0
Perm it ................................................................................................................................................................................. 5.00 10.00

McFaddin NWR, Sabine Pass, Texas, Controlled Waterfowl Hunt:
Application ............................................................................................................................................................................ 0 0
Permit .......... ....................................................................... 5.00 10.00

Aransas NWR, Austwell, Texas, Controlled Deer Hunt:
Application ............................................................................................................................................................................ 0 0
Perm it ................................................................................................................................................................................... 5.00 20.00

San Bernard NWR, Brazoria, Texas, Controlled Waterfowl Hunt:
Application ................................................................................... 0 ......................................... ............................................. 0 0
Perm it ................................................................................................................................................................................... 5.00 10.00

Hagerman NWR, Sherman, Texas, Controlled Deer Hunt
Application .................................... ; .......................................... :0 .......................................................................................... 0 0
Perm it ...................................................................................................................................................................... ............. 15.00 20.00

Laguna Atascosa NWR, Rio Hondo, Texas, Controlled Deer Hunt:
Application ................................................................................................................................ ........................................... 0 0
Perm it ................................................................................................................................................................................... 15.00 20.00

Region 3-Michigan, Illinois
Shlawassee NWR, Saginaw, Michigan, Controlled Deer Hunt:

Application .............................................................. 0 ........................................................................................................... 0 0
Perm it ................................................................................................................................................................................... 0 10.00

Mark Twain, NWR, Quincy, Illinois, Controlled Waterfowl Hunt
Ap plication ............................................................................................................................................................................ 0 0
Perm it ................................................................................................................................................................................... 0 20.00

Region 4--Alabama,)Arkansas, Florida, Georgia, Louisiana, North Carolina, Mississippi
Eufaula NWR, Eufaula, Alabama, Controlled Deer Hunt

Application ............................................................................................................................................................................ 0 5.00
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NATIONAt WILDLIFE REPUGE SYSTEM NEW AND -NCREAsE PUBLIC RECREATION ENTRANCE FEES-Continued

Fiscal year-
National Wildlife Refuge (NWR) 1993 1994

Permit .................................................................................................................................................................................. 10.00 10.00
White River NWR, Do Witt, Arkansas, Controlled Deer Hunt

Applica tion ............................................................................................................................................................................ 5.00
Perm it .................................................................................................................................................................................. 10.00 10.00

Felsenthal NWR, Crossett, Arkansas, Controlled Deer Hunt:
Application ....................................................................................................... 0 .5.40
Perm it ................................................................................................................................................................................... 10.00 1 10.00

Lake Wooduff NWR, DeLeon Springs, Florida, Controlled Deer Hunt:
Application .................................................................................................................................. 0 5.00
Perm it ................................................................................................................................................................................... 10.00 10.00

Lower Suwannee NWR, Chiefland, Florida, Controlled Deer Hunt:
Application .................................................................................................................................................................. 0 5.00
Perm it ................................................................................................................................................................................... 10.00 10.00

Saint Vinoent NWR, Apalachicola NWR, Controlled Deer Hunt:
Application ......................................................................................................................... . . . 0 5.00
Perm it ................................................................................................................................................................................... 10.00 10.00

Saint Marks NWR, Saint Marks, Florida, Controlled Deer Hunt
Application ...................................................................................................................................................................... 0 5100
Perm it ................................................................................................................................................................................... 10.00 10.00

Savannah Ooastal NWR, Savannah, Georgia, Controlled Deer Hunt
Application ........................................................................................... .................................................................. 0 5.00
Perm it ................................................................................................................................................................................... 10.00 10.00

Piedmont NWR, Round Oak, Georgia, Controlled Deer Hunt:
Application ................................................................................................................................................................... ... 0. 0 5.00
Permit ................................................................................................................................................................................... 10.00 10.00

Okefenokee NWR, Felkston, Georgia, Controlled Deer Hunt:
Application ................................................................................................... ... ..... ......... ............... ................... .0 5.00
Perm it ................................................................................................................................................................................... 10.00 10.00

Okefenokee NWR, Folkston, Georgia, Developed Campsites:
Applica tion ............................................................................................................................................................................ 0 0
Perm it ................................................................................................................................................................................... .3.00 7 4.00

Tensas River NWR, Tallulah, Louisiana, Controlled Deer Hunt:
Application ............................................................................................................................................................................ 0 5.00
Perm it ................................................................................................................................................................................... 10.00 10.00

Noxubee NWR, Brooksville, Mississippi, Controlled Deer Hunt
Application ............................................................................................................................................................................ .0 5.00
Perm it ................................................................................................................................................................................... 10.100 10.00

Yazoo NWR, Hollandale, Mississippi, Controlled Deer Hunt:
Application ............................................................................................................................................................................ 0 5.00
Perm it ................................................................................................................................................................................. t0.00 10.00

Mattamuskeet NWR, Swanquarter, North Carolina, Controlled Deer Hunt
Application . .................................................................................................................................................................... . . . .0 5.00
Perm it ..................................................................................................................................................................................... 10.00 10.00

Mackay Island NWR, Knotts Island, North Carolina, Controlled Deer Hunt:
Application ......... ................................................................................................................................................................... 0 5.00
Permit .. . . . . ................................................................................................................................................................... t0.00 10.00

Pee Dee NWR, Wadesboro, North Carolina, Controlled Deer Hunt
Application . ............................... .................................................................................................................................... b 5.00
Perm it .................................................................................................................................................................................. 1-0.00 10.00

Pocosin Lakes NWR, Creswell, North Carolina, Controlled Deer Hunt:
Application ....... .................................................................................................................................................................... 0 5.00
Perm t . . ... . .................................................................................................................................................................. 10.00 10.00

Hatchie INR, Brownsville, Tennessee, Controlled Deer Hunt:
Application ................................................................................................... 5 ....................................................... 0............... 5.00
P erm it .............................................................................................................................. ............................................. 10.00 10.00

Reelfoot NWR, Union City, Tennessee, Controlled Deer Hunt:
Application ....... .................................................................................................................................................................... 0 5.00
Permit ................................................................................................................................................................................... 10.00 10.00

Tennessee NWR, Paris, Tennessee, Controlled Dear Hunt:
Application . . . . .... . . ......................................................................................................... .. 5.00
Perm it ............................................................................................................................... . . . . . . . . 10.0 10.00

Region 7--Ailnka
Kenal NWR, Soldotna, Alaska, Hidden Lake Developed Campground:

D aily Rate ......... .................................................................................................................................................................... 6.00 10.00
Kenal NWR, Soldotna, Alaska, 1Upper 31(1alk Developed Campground Daily Rales:

Walk In Sites ............................................... 0 6.00
Drive In Sites . . . . . . . . .............................................................. ... .OO......................... . .. - 0 W.00
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Dated: September 21, 1993.
Bruce Blanchard,
Acting Director, U.S. Fish and Wildlife
Service.
[FR Doc. 93-24150 Filed 9-30-93; 8:45 am]
BILLING COOE 4310-"
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DEPARTMENT OF EDUCATION

34 CFR Parts 642, 645, and 646
RIN 1840-AB53

Training Program for Federal TRIO
Programs, Upward Bound Program,
and Student Support Services Program
AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations governing the Training
Program for Federal TRIO Programs, the
Upward Bound Program, and the
Student Support Services Program, each
of which is authorized by title IV, part
A. subpart 2, chapter I of the Higher
Education Act of 1965. as amended
(HEA). These final regulations are
needed to conform the regulations to the
changes made in the programs by the
Higher Education Amendments of 1992.
The Federal TRIO programs are
designed to prepare disadvantaged
persons for successful entry into,
retention in, and completion of,
postsecondary education, and to train
the staff and personnel employed by the
Federal TRIO programs.

These programs support the
achievement of the National Education
Goals. Specifically, Goals 2, 3, 4, and 5
call for increased high school
completion rates, increased academic
competency, increased achievement in
science and mathematics, and for adult
Americans to possess the knowledge
and skills necessary to compete in a
global economy and exercise the rights
and responsibilities of citizenship.
EFFECTIVE DATE: These regulations take
effect either 45 days after publication in
the Federal Register or later if the
Congress takes certain adjournments,
with the exception of §§ 642.31, 645.4,
and 646.4. Sections 642.31, 645.4, and
646.4 will become effective after the
information collection requirements
contained in those sections have been
submitted by the Department of
Education and approved by the Office of
Management and Budget under the
Paperwork Reduction Act of 1980. If
you want to know the effective date of
these regulations, call or write the
Department of Education contact
person. A document announcing the
effective date will be published in the
Federal Register.
FOR FURTHER INFORMATION CONTACT:
Richard T. Sonnergren or May J.
Weaver, U.S. Department of Education,
400 Maryland Avenue, SW., room 5065,
FOB-6, Washington, DC 20202-5249.
Telephone: (202) 708-4804. Deaf and
hearing-impaired individuals may call

the Federal Information Relay Service at
1-800-877-8339 between 8 a.m. and 8
p.m., Eastern time, Monday through
Friday.
SUPPLEMENTARY INFORMATION: These
regulations implement the Higher
Education Amendments of 1992, Public
Law 102-325, enacted July 23, 1992,
which require conforming changes in
the regulations for three of the Federal
TRIO programs. The amendments occur
in 34 CFR Part 642, Training Program
for Federal TRIO Programs; 34 CFR Part
645, Upward Bound Program; and 34
CFR Part 646, Student Support Services
Program.

The conforming changes to 34 CFR
part 642 include the following:

1. Reflects the new legislative title for
the program-Training Program for
Federal TRIO Programs.

2. Changes all references to the
"Special Programs for Students from
Disadvantaged Programs" to the
"Federal TRIO Programs."

3. Updates the list of all other
Department of Education regulations
that apply to the Training Program for
Federal TRIO Programs.

4. Removes the regulatory
requirement on the number of
applications an applicant can submit.

5. Incorporates the legislative
provision that requires the Secretary to
provide training for new directors and
to offer training on (1) legislative and
regulatory requirements; (2) student
financial aid; and (3) the design and
operation of model projects.

The conforming changes to 34 CFR
part 645 include the following:

1. Adds combinations of eligible
institutions and agencies as eligible
applications.

2. Incorporates the new statutory
provision for documentation of low-
income status.

3. Updates the list of other
Department of Education regulations
that apply to the Upward Bound
Program.

4. Incorporates the legislative
provision that requires all Upward
Bound Program projects to include
instruction in mathematics, science,
foreign language, composition, and
literature in their core curriculum.

5. Adds mentoring programs as a
service that may be provided.

The conforming changes to 34 CFR
part 646 include the following:

1. Expands the program authority to
reflect the revised program purposes in
the Higher Education Amendments of
1992.

2. Adds combinations of institutions
of higher education as eligible
applicants under the statute.

3. Changes the term "physically
handicapped" to the new term used in
the statute--"individuals with
disabilities."

4. Incorporates new statutory
provision for documenting low-income
status.

5. Includes the full list of other
Department of Education regulations
that apply to the program.

6. Adds mentoring programs as a
permissible service:

7. Requires an assurance that Student
Support Services participants will be
offered sufficient financial assistance to
meet their needs.

Waiver of Proposed Rulemaking
In accordance with section

431(b)(2)(A) of the General Education
Prbvisions Act (20 U.S.C. 1232(b)(2)(A)),
and the Administrative Procedure Act (5
U.S.C. 553), it is the practice of the
Secretary to offer interested parties the
opportunity to comment on proposed
regulations.

However, these amendments merely
incorporate congressionally mandated
statutory changes into the regulations
and do not establish substantive policy.
Therefore, the Secretary has determined,
pursuant to 5 U.S.C. 553(b)(B), that
public comment on the regulations is
unnecessary and contrary to the public
interest.
Executive Order 12291

These regulations have been reviewed
in accordance with Executive Order
12291. They are not classified as major
because they do not meet the criteria for
major regulations established in the
order.

Paperwork Reduction Act of 1980
Sections 642.31, 645.4, and 646.4

contain information collection
requirements. As required by the
Paperwork Reduction Act of 1980, the
Department of Education will submit a
copy of these sections to the Office of
Management and Budget (OMB) for its
review. (44 U.S.C. 3504(h))

Institutions of higher education;
public and private nonprofit agencies
and organizations; combinations of
institutions, agencies, and
organizations; and secondary schools
are eligible to apply for grants under
these regulations. The Department
needs and uses the application data and
information to make grants. Annual
grantee reporting is estimated to average
34 hours per response for 450
respondents, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
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completing and reviewing the collection
of information.

Organizations and Individuals
desiring to submit comments on the
information collection requirements
should direct them to the Office of
Information and Regulatory Affairs,
OMB, room 3002, New Executive Office
Building, Washington, DC 20503;
Attention: Daniel J. Chenok.

Intergovernmental Review

These programs are subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR part 79.
The objective of the Executive order is
to foster an intergovernmental
partnership and a strengthened
federalism by relying on processes
developed by State and local
governments for coordination and
review of proposed Federal financial
assistance.

In accordance with the order, this
document is intended to provide early
notification of the Department's specific
plans and actions for these programs.

Assessment of Educational Impact

Based on its own review, the
Department has determined that the
regulations in this document do not
require transmission of information that
is being gathered by or is available from
any other agency or authority of the
United States.

List of Subjects

34 CFR Patt 642

Education, Education of
disadvantaged, Education of
handicapped, Grant programs--
education, Training-personnel.

34 CFR Part 645

Education, Education of
disadvantaged, Grant programs--
education.

34 CFR Part 646

Education, Education of
disadvantaged, Education of
handicapped, Grant program--
education.
(Catalog of Federal Domestic Assistance
Numbers: 84.103-Training Program for
Federal TRIO Programs; 84.047-Upward
Bound Program; and 84.042-Student
Support Services Program)

Dated: September 23, 1993.
Richard W. Riley,
Secretary of Education.

The Secr9tary amends parts 642,645,
and 646 of title 34 of the Code of
Federal Regulations as follows:

1. The title of part 642 is revised to
read as follows:

PART 642-TRAINING PROGRAM FOR
FEDERAL TRIO PROGRAMS

2. The authority citation for part 642
is revised to read as follows:

Authority: 20 U.S.C. 1070a-11 and 1070a-
17, unless otherwise noted. ,

3. The authority citations following
§§ 642.2, 642.3, and 642.33 of the
regulations are revised to read as
follows:

(Authority: 20 U.S.C. 1070a-17)
4. The authority citations following

§§ 642.4,642.31,642.34,642.40, and
642.41 are revised to read as follows:
(Authority: 20 U.S.C. 1070a-11 and 1070a-17)

5. Section 642.1 is revised to read as
follows:

5642.1 Training Program for Federal TRIO
Program.

The Training Program for Federal
TRIO Programs--referred to in these
regulations as the Training Program-
provides Federal financial assistance to
train the staff and leadership personnel
employed in, or preparing for
employment in, Federal TRIO Program
projects.
(Authority: 20 U.S.C. 1070a-17)

6. Section 642.2 is amended by
revising paragraph (b) to read as follows:

5642.2 Eligible applicants.

(b) Public and private nonprofit
agencies and organizations.

7. Section 642.3 is amended by
removing the words "Special Programs"
in paragraphs (a) and (b), and adding, In
their place, "Federal TRIO Programs".

8. Section 642.4 is amendedby
revising paragraph (a) to read as follows:

§642.4 Regulations that apply to the
Training Program.

(a) The Education Department General
Administrative Regulations (EDGAR) as
follows:

(1) 34 CFR Part 74 (Administration of
Grants to Institutions of Higher
Education, Hospitals, and Nonprofit
Org2aniztions).

2) 34 CFR Part 75 (Direct Grant
Programs).

(3134 CFR Part 77 (Definitions that
Apply to Department Regulations).

(4) 34 CFR Part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(5)34 CFR Part 82 (New Restrictions
on Lobbying).

(6) 34 CFR Part 85 (Governmentwide
Debarment and Suspension
(Nonprocurement) and
Governmentwide Requirements for
Drug-Free Workplace (Grants)).

(7) 34 CFR Part 86 (Drug-Free Schools
and Campuses).

9. Section 642.5 is amended by
removing the citation of authority
following each definition in paragraph
(b), removing the words "Special
Programs" in the definition of the term
"Leadership personnel" in paragraph (b)
and adding, in their place, "Federal
TRIO Programs", by removing the
definition of the term "Special
Programs", and by adding a new
definition of the term "Federal Trio
Programs" and adding an authority
citation to read as follows:

5642.5 Definitions that apply to the
Training Program.
(b) . a

"Federal TRIO Programs" meafts the
Upward Bound, Talent Search, Student
Support Services, Educational
Opportunity Centers, and Ronald E.
McNair Postbaccalaureate Achievement
Programs.

(Authority: 20 U.S.C. 1001 et seq., 1070a-11,
1070-17, 1088, 1141, and 1144a)

5642.6 [Removed)
10. Section 642.6 is removed.
11. Section 642.10 is revised to read

as follows:

§62.10 Activltl the Secratary aslets
under te Training Program.

(a) A Training Program project trains
the staff and leadership personnel of
Federal TRIO Program projects to enable
them to more effectively operate those
projects.

(b) A Training Program project may
include conferences, internships,
seminars, workshops, and the
publication of manuals designed to
improve the operations of Federal TRIO
Program projects.

(c) Each year, one or more Training
Program projects must provide training
for new project directors.

(d) Each year, one or more Training
Program projects must offer training
covering the following topics:

(1) The legislative and regulatory
requirements for operating Federal TRIC
Programs.

(2) Assisting students to obtain
adequate student financial assistance
from programs authorized under Title
IV of the Act, as well as from other
sources.

(3) The design and operation of model
Federal TRIO Program projects.
(Authority: 20 U.S.C. 1070a-17)

12. Section 642.31 is amended by
removing the words "Special Programs"
in paragraph (f)(2)(i), and adding, in
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their place, "Federal TRIO Pmgrams",
and by revising paragraph f)(2)(Iii) to
read as follows:

1642.31 Selection criteria the Secretary
Us".

(iii) The extent to which the proposed
training addresses needs that we
consistent with the topics required by
statute and other topics chosen as
priorities by the Secretary as authorized
under § 642.34.

1642.32 [Amended]
13. Section 642.32 is amended by

removing-the words "Special Programs"
in paragraph (c)(2)(ii) and adding, in
their place, "Federal TRIO Programs",
and by revising the authority citation to
read as follows:
(Authority: 20 U.S.C. 1070a-11)

14. Section 642.34 is amended by
adding new paragraphs (a)(20) and
(a)(21), by removing the words "Special
Programs" in paragraph (b) and adding.
in their place, "Federal TRIO
Programs", redesignating paragraph (b)
as paragraph (c), and addi a new
paragraph (b) to read as follows:

§642.34 PrIortlesior funding.
(a) * * *
(20) legislative end regulatory

requirements far the operation of
psegrams.

(21) The design sad opeaatlon of
medal prrams for projecat fuided
under ie Federal TRIO Frogrus.

(b) The Secretary annually funds
training on the subjects listed Ia
paragraphs 1a)6), (19), (20). and (21).of
this section.

PART 645-UPWARD BOUND
PROGRAM

15. The eutuity citam for part 64S
is revised to read as follows:

Atitrilty: 20 U.S.C. 1070a-11 and 1679a-
13, unless otherwise noted.

16. The authority citations followiqg
,%645.2, 64B.32. and 645,43 are revised
to read as follows:
(Author1. 1 USC 1970*4-1)

17.The o rity ctta cm following
"S64.1, 9B4S.", "SA.11, and64.U2 ape

revised to readas foUma:
(Authority: 20 U.S.C. 1070&-3)

18. The atxhoritycitations f llowing
55645.3, 645.4, B45.13, 645.14, 645.30,
645.31,645.32, 145.40, (145.41, and

5.42 re sevid tread as feAlow.
(Autherity. 2013.C. 1070&-f ead 137-.
14

19. Section 645.2 is amended by
rdesignating paragraph 4c) as paragraph
(d) and adding a new paragraph (c) to
read as follows:

5645.2 Eligible applicants.

(c) A combination of the types of
institutions, agencies, and organizations
described in paragraphs Ia) and (b) of
this section.

20. Section 645.3 is amended by
removing paragraph (a)(1)(vi), and
revising paragraphs (o)(1)Jiv) and
(a)(1)(v) to read as follows:

§645.3 Eligible project participants:
general.

(a) *
(1) ' *
(iv) Is a resident of Guam, the

Northern Markna Islands, or the Trust
Territory of the Pacific Islands lPalau);
or

(4) Is a resident of the Freely
Associated State--4he Federated States
of Micronesia or the Itpublic of the
Marshall Islands.

21. Section 645.4 6 amended by
revising paragraph (c) to read as follows:

145.4 Eii1le proaect pleticpanie
selection requirements.

(c)(1) In the case of a student who is
18 or younger, or is a dependent
student, in institution sall dctument
that the student is a low-income
individual by obtaining.and
maintaining-

(i) A signed statement from the
student's parent or legal guardian
regarding family income;

(ii) Verification at foiwy aonm fban
another governmental sem

(iii) A signed financial aid
application; or

(w) A signed United Slit. w Puerto
Rican income tax return.

(2) In the case of, a student who is
older than 18 and is net a deadet
student, an institution shaldommmnt
that the student is a low-nome
individual by obtaiing and
maintaining-

(I) A signed statement from the
student regarding family income;

(i) Verification of family income from
another governmental soure;

(ii) A signed inancial aid
application; or

*v) A signed United States or Puerto
Rican income tax return.

22. Section 645.5 is amended by
revising paragph(a,) 4o ad a follows:

1645.5 Regulations that apply to the
Upward Bound Pfogram.

(a) The Education Department General
Administrative Regulations (EDGAR) as
follows:

(1) 34 CFR Part 74 (Administration of
Grants to Institutions of Higher
Education. Hospitals, and Nonprofit
Organizations).

(2) 34 CFR Purt 75 (Direct Grant
Programs).

(3) 34 CFR Part 77 (Definitions that
A ply to Department Regulations).

(4) 34 CFR Part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(5) 34 CFR Part 82 (New Restrictions
on Lobbying).

(6) 34 CFR Part 85 (Governmentwide
Debarment and Suspension
(Nonprocurement) and
Governmentwide Requirements for
Drug-Free Workplace (Grants)).

(7) 34 CFR Part 86 (Drug-Free Schools
and Campuses).

23. Section 645.6 is amended by
removing the citation of authority
following each definition, by adding
new definitions of "Family taxable
income," end "Low-income individual"
to paragraph (b) in alphabetical order,
and adding an authority citation
following the section to read as follows:

5 645.6 Definitions that apply to the
Upward Bound Program.

Family taxable income means--
(1) With regard to en individual who

is 18 or younger, or who is a dependent
student, the taxable income of the
Individual's parets; or

(2) With regard to a student who is
over 18 and is not a dependent student,
the taxable incme nofXhe student and
his or her spouse.

Low-income individual means an
individual whose family taxable income
did not exceed ISO percent of the
poverty leyel in the calendar year
preceding the year 4n which Ate
individual initially participates in the
project. Pmwerty level icme is
determined by using ritead- f poverty
estabiished by the Bureau of the Genew
of the U.S. Department of Commeroe.

(Authority: 20 U.S.C 1001 at se., 1070a-11,
1070a-13, 1088,1141, 1144a, and 3283(a))

24. Section 645.10 is amended by
redesigpatingparagraphs (c) and d as
paragraphs (d) and (a). respectively;
adding a new paragraph Ic); revising the
introductory text of redesignated
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paragraph (d), and redesignated
paragraphs (d)(8) and (d)(9); adding a
new paragraph (d)(10); and removing
the reference to "(c)" in redesignated
paragraph (e) and adding, in its place a
reference to "(d)", to read as follows:

1645.10 Kind of projects the Secretary
assists under the Upward Bound Program.
* * * * *

(c) An Upward Bound project,
including a Veterans Upward Bound
project, that has received funding for at
least two years must include as part of
its core curriculum for the remainder of
the project period of the grant,
instruction in mathematics through pre-
calculus, laboratory science, foreign
language, composition, and literature.

(d) An Upward Bound project,
including a Veterans Upward Bound
project, may also provide services such
as-
• * * * *

(8) On-campus residential programs;
(9) Mentoring programs involving

elementary or secondary school
teachers, faculty members at institutions
of higher education, students, or any
combination of these persons; and

(10) Programs and activities as
described in paragraphs (d)(1) through
(9) of this section that are specially
designed for individuals with limited
proficiency in English.
• * * * *

5645.1*2 [Amended]
25. Section 645.12 is amended by

adding "and (d)" before the period at
the end of paragraph (d).

5645.13 [Amended]
26. Section 645.13 is amended by

adding "and (d)" after "§ 645.10(c)" in
paragraph (b).

1645.31 (Amended]
27. Section 645.31 is amended by

adding "and (d)" after "S 645.10(c)" in
paragraph (g)(3)(iv).

28. Section 645.43 is amended by
revising paragraph (a) to read as follows:

5 645.43 Other requirements of a grantee.
* * * * *

(a)(1 Engage a full-time project
director.

(2) However, the Secretary may waive
the full-time requirement-

(i) As specified in EDGAR, 34 CFR
75.511; or. (ii) If the requirement hinders
coordination among Federal TRIO
Programs and similar programs funded
through other sources; and
* * * *

PART 646-STUDENT SUPPORT
SERVICES

29. The authority citation for part 646
isrevised to read as follows:

Authority: 20 U.S.C. 1070a-11 and 1070a-
14, unless otherwise noted.

30. The authority citations following
88 646.3 646.5, 646.30, 646.31, 646.40,
and 646.41 are revised to read as
follows:

(Authority: 20 U.S.C. 1070a-11 and 1070a-
14)

31. The authority citations for
§§ 646.32 and 646.42 are revised to read
as follows:
(Authority: 20 U.S.C. 1070a-11)

32. The authority citations for
§§ 646.2, 646.10, and 646.20 are revised
to read as follows:
(Authority: 20 U.S.C. 1070a-14)

33. Section 646.1 is revised to read as
follows:

§646.1 Student Support Services.

The Student Support Services
program provides grants for projects
designed to-

(a) Increase college retention and
graduation rates for eligible students;

(b) Increase the transfer rates of
eligible students from 2-year to 4-year
institutions; and

(c) Foster an institutional climate
supportive of the success of low-income
and first generation college students and
individuals with disabilities.

(Authority: 20 U.S.C. 1070a-14)

5646.2 [Amended]

34. Section 646.2 is amended by
adding the words "and combinations of
institutions of higher education" after
the word "education".

35. Section 646.3 is amended by
removing paragraph (a)(5), by
redesignating paragraph (a)(6) as (a)(5),
by revising paragraph (a)(4), and by
revising paragraph (d)(3) to read as
follows:

§646.3 Eligible project participants:
general.
* * * * *

(a) * * *
(4) Is a resident of Guam, the Northern

Mariana Islands, or the Trust Territory
of the Pacific Islands (Palau).
* * * * *

(d) * * *
(3) An individual with disabilities.
36. Section 646.4 is amended by

revising paragraphs (a), (b) and (c) to
read as follows:

5646.4 Eligible project participants:
selection requirements.

(a) Except as provided in paragraph
(b) of this section-

(1) At least two-thirds of the eligible
individuals an applicant proposes to
serve under a Student Support Services
Pro ram project must be-

(i) Individuals with disabilities; or
(ii) Individuals from low-income

families who are first generation college
students.

(2) The remaining eligible individuals
an applicant proposes to serve under a
Student Support Services Program
project must be-

(i) Individuals with disabiliti as;
(ii) Low-income individuals; or
(iii) Individuals who are first

generation college students.
(b) At least one-third of the

individuals with disabilities that an
applicant proposes to serve under a
Student Support Services Program
project must also be low-income
individuals.

(c)(1) In the case of a student who is
18 or younger, or is a dependent
student, an institution shall document
that the student is a low-income
individual by obtaining and
maintaining-

(i) A signed statement from the
student's parent or legal guardian
regarding family income;

(ii) Verification of family income from
another governmental source;

(iii) A signed financial aid
application; or

(iv) A signed United States or Puerto
Rican income tax return.

(2) In the case of a student who is
older than 18, and is not a dependent
student, an institution shall document
that the student is a low-income
individual by obtaining and
maintaining-

(i) A signed statement from the
student regarding family income;

(ii) Verification of family income from
another governmental source;

(iii) A signed financial aid
application; or

(iv) A signed United States or Puerto
Rican income tax return.

(Authority: 20 U.S.C. 1070a-11 and 1070a-
14)

37. Section 646.5 is amended by
revising the heading and paragraph (a)
to read as follows:

5 646.5 Regulations that apply to the
Student Support Services program.
* * * * *

(a) The Education Department General'
Administrative Regulations (EDGAR) as
follows:

(1) 34 CFR Part 74 (Administration of
Grants to Institutions of Higher
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Education, Hospitals, and Nonprofit
Organizations).

(1) 34 CFRPart 75 fDirect Grait
Programs).

(3) 34 CFR Part 77 (Definitions that
Apply to Department Regulations).

(4) 34 CFR Part 79 (Intergovemmental
Review of Department of Education
Programs and Acdvities).

(5) 34 CFR Part 82 (New Restrictions
on Lobbying).

(6) 34 CFR Part 85 (Governmentwide
Debarment and Suspension
(Nonprecurement) and
Governmentwide Requirements of Drug-
Free Workplace (Grants)).

(7) 34 CFR Part 86 (Drug-Free Schools
and Campuses).

38. Section 646.6 is amended by
revising the section heading, by
removing the citation following the
definitionof "Institution of blgher
education" in paragraph (b), by adding
definitions of "'Family taxable income,"
"Individual with disabilities," and
"Low-income individual" to pragraph
(b) in alphabetical ader, and by revising
the authority citation following the
section to read as follows.

5646.6 Definitions that apply to the
Student Support Servlces program.
*b * * *

Family taxable income means-
(1) With regard to an individual who

is 16 or younger, or who is a dependent
student, the taxable income of the
individual's parents; or

(2) With regard to a student who is
over 18 and is not a dependent student,

the taxable income of the student and
his or her spouse.

Individual with disabilities means an
individual who has a diagnosed
physical or meatal impairment that
-substantially limits the individua's
ability to participate fully in the
educational experiences and
opportunities offered.

Low-income individual means an
individual whose family taxable income
did not exceed 150 percent of the
poverty level in the calender year
preceding the year in which the
individual initially participates in the
project. Poverty level income is
determined by using criteria of poverty
established by the Bureau of the-Census
of the U.S. Department of Commerce.
(Authority: 20 U.S.C. 1001 et seq.. 1070e-11, .
1070-14, 1088, 1141, 1144a, 3283(a). and 42
U.S.C. 12102(2))

39. Section 646.10 is amended by
revising the heading, removing the word
"and" after the semicolon at the and of
paragraph (a)(8), revising paragraph
a)(9), and adding a new paragraph

(a)(10) to read as follows:

1646.10 Kinds of projects the Secretary
assists under the Student Support Services
program.

(a) * * *
(9) Mentoring programs involving

faculty or upper class students, or a
combination thereof; and

(10) Programs and activities as
described in paragraphs (a)() through
(9) of this section that are specially
designed for students of limited
proficiency in English.
* * a * a

5646.20 AMende4
40. Section 646.10 is amended by

removing the word "receive" and
adding, in Itsplace, the words 'e
offered".

41. Section 646.30 Is amended by
reimring the word 'hrm" in paragaph
(b), and adding, in its piece, the words
"four to five".

1646.31 [Amendled]
42. Section 846.31 Is amended by

removing the words "physically
handicapped students" in paragrph
(h)(2)(ii), and adding, in their place, the
words "individuals with disabilities".

1646.32 [Amended)
43. Section 646.32 is amended by

removing the word "three" in paragraph
(a)(1), and adding, in Its place, the
words "four to five", and removing the
word "awarded" in paragraph (c)(2),
adding, in its place, the word "offered".

44. Section 646.42 is amended by
revising paragraph (a) to read as follows:

f4 A2 Other lauiemet of a greaee.

(a)(1) Engage a full-time project
director.

(2) However, the Secretary may waive
the full-time equirement-

(i) As specified in EDGAR. 34 CFR
75.511; or

(ii) If the requirement hinders
coordination among Federal TRIO
Programs and similar programs funded
through other sources; and

[FR Doc. 93-23908 Filed 9-30-93; 8:45 am]
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DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 107, 171,172, 173, 174,
175,176,177,178,179, and 180
[Docket No. HM-189J, Amdt Ne. 107-29,
171-121,172-130,173-234, 174-74, 175-48,
176-34, 177-80, 178-99, 179-46, and 180-
41
RIN 2137-AC44

Hazardous Materials Regulations;
Editorial 6orrections and Clarifications

AGENCY: Research and Special Programs
Administration (RSPA), DOT.
ACTION: Final rule.

SUMMARY: This final rule corrects
editorial errors and makes minor
regulatory changes to the Hazardous
Materials Regulations (HMR). This
action is necessary to reduce
misunderstandings of the HMR. The
intended effect is to promote accuracy
of the HMR. These amendments are
minor editorial changes which will not
impose any new requirements on
persons subject to the HMR.
EFFECTIVE DATES: October 1, 1993.

The incorporation by reference of
certain publications listed in this final
rule is approved by the Director of the
Office of the Federal Register as of
October 1, 1993.
FOR FURTHER INFORMATION CONTACT: Beth
Romo, telephone (202) 366-4488, Office
of Hazardous Materials Standards,
Research and Special Programs
Administration, U.S. Department of
Transportation, 400 Seventh Street, SW,
Washington, D.C. 20590-0001.

SUPPLEMENTARY INFORMATION:
Background

On October 1, 1992, under Dockets
HM-181 and HM-189, RSPA issued
editorial and technical corrections to the
1991 edition of Title 49, Code of Federal
Regulations (49 CFR), parts 107 and
171-180. RSPA performs an annual
review of the Hazardous Materials
Regulations (HMR) to detect errors
which may be causing confusion to
users. Inaccuracies include
typographical errors, incorrect
references to other rules and regulations
in the CFR, and misstatements of certain
regulatory requirements. Additionally,
in response to inquiries RSPA has
received concerning the clarity of
particular requirements specified in the
HMR, changes are made which should
reduce uncertainties.

Since these amendments do not
impose new requirements, notice and

public procedure are unnecessary. For
the same reason, there is good cause to
make these amendments effective
without the customary 30-day delay
following publication. This will allow
the changes to appear in the next
revision of 49 CFR.

The following is a section-by-section
summary of the amendments:

Section-by-Section Review

Part 107
Section 107.117, paragraph (a), is

revised to reflect the correct title of the
Associate Administrator for Hazardous
Materials Safety. Appendix B to subpart
B and §§ 107.202(d), 107.327(a)(1)(iii),
and 107.606(d) are revised to correct
spelling and punctuation errors.

Section 107.315. Paragraphs (c) and
(d) are revised to reflect an updated
address for RSPA's accounting
operations.

Part 171
The § 171.6(b)(2) Table, and the

171.7(a)(3) Table are revised to correct
section references and spelling errors.
The Matter Incorporated by Reference
table in § 171.7 is updated to add
"§ 172.102" (Special Provision B13) to
the section reference for the entry
"Aluminum Standards and Data", and
to clarify that the edition of the
International Maritime Dangerous
Goods Code incorporated by reference is
the English edition. In § 171.8, a section
reference is updated for the definition of
"Hazardous substance", the term "rail
car" replaces "rail freight car", and a
spelling error in the definition of
"Research" is corrected.

Part 172
Section 172.101L The Hazardous

Materials Table (The Table). The Table
is amended as follows:

In Column (1), the "I" is removed for
the entry "Substances which in contact
with water emit flammable gases, solid
n.o.s.", and an "I" is added for the entry
"White asbestos".

Spelling, punctuation, and other
minor editorial corrections to proper
shipping names in Column (2) are made
to the following entries: "Anhydrous,
ammonia"; "Cyclonite and
cyclotetramethylenetetranitramine
mixtures, wetted or desensitized";
"Cyclotrimethylenetrinitramine,
desensitized or Cyclonite, desensitized,
or Hexagon, desensitized or RDX,
desensitizede; Hexogen; RDX),
desensitized."; "2,2-Dichlorodiethyl
ether"; "Ethylene, acetylene and
p.ropylene in mixtures, refrigerated
lquid containing at least 71.5 per cent
ethylene with not more than 22.5 per

cent acetylene and not more than 6 per
cent propylene."; "HMX, see
Cyclotetramethylene-tetranitramine,
etc."; "Lighters or Lighter refills", "5-
Mercaptotetrazol-l-acetic acid";
"Mercury based pesticides, liquid,
flammable, toxic, n.o.s. flash point less
than 23deg C."; "1-Methoxy-2-
proponal"; "Methyl tort butyl ether";
"Methylacetylene and propadiene
mixtures, stabilized"; "Organotin
pesticides, liquid, flammable, toxic,
n.o.s., flash point less than 23deg C.";
"Pentan-2,4-Dione"; "Permanganates,
inorganic, n.o.s."; "Poisonous liquids,
oxidizing, n.o.s. Inhalation hazard,
packing group I, Zone A"; "Poisonous,
solids, self heating, n.o.s."; "Poisonous,
solids, which in contact with water emit
flammable gases, n.o.s."; "Radioactive
materials, low specific activity, n.o.s.";
the first entry for "Rockets, line
throwing,"; "Signals, ship distress,
wateractivated, see Contrivances, water-
activated"; "Substances, explosive, very
insensitive, n.o.s., or Substances, EVI,
n.o.s."; "Tetraethyl
dithiopyrophosphate and gases in
solution oi tetraethyl
dithiopyrophosphate and gas mixtures";
"Tetraethyl pyrophosphate and
compressed gas mixtures) LC50 over 200
ppm but not greater than 5000 ppm";
"Triazine pesticides, liquid, flammable,
toxic, n.o.s., flash point less than 23deg
C."; "Trinitrotoluene and
Trinitrobenzene mixtures or
Trinitrotoluene or TNT and
trinitrobenzene mixtures or TNT and
hexanitrostilbene mixtures and
Hexanitrostilbene mixtures"; and
"Vehicles, self-propelled". The entry for
"Cabazide" is removed because
available data does not justify this
material to be forbidden.

For the entry "Cotton, wet", a packing
group "l" entry is added in Column
(5). The spelling of the word "LIQUID"
is corrected in Column (6) for the entry
"Hydrogen cyanide, anhydrous,
stabilized". Corrections to Special
Provisions references are made for the
entries "Bromine", "Dimethyl
hydrazine, unsymmetrical",
"Isobutylene", "Polychlorinated
biphenyls", and "Propylene".

Corrections in packaging references
are made for the following entries:
"Carbon dioxide and oxygen mixtures";
"Hydroquinone, liquid"; and "Polyester
resin kit". Both non-bulk and bulk
packaging authorizations for "Carbon
dioxide and oxygen mixtures" are
corrected to reference packagings for
compressed gases. In the December 20,
1991 revised final rule, the entry
"Hydroquinone" was split into two
entries based on liquid or solid state.
However, the non-bulk packaging
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authorization for "Hydroquinone,
liquid" was not revised to reflect the
split. The current bulk packaging
authorization for "Polyester resin kit" is
removed as this kit cannot be shipped
in a bulk quantity. Section 173.420 is
added to the non-bulk and bulk
packaging authorizations in Columns
(8B) and (8C, respectively, for the entry
"Uranium hexafluoride, fissile
(containing more than 1% U-235)".
This section was inadvertently omitted
when changes adopted in the Docket
HM-181 final rule were incorporated
into the HMR. In addition, for the entry
"Uranium hexafluoride, fissile excepted
or non-fissile" the Column (BC)
packaging exception section is revised
to correctly reference § 173.421-2,
which contains provisions for multiple
hazard limited quantities of radioactive
materials.

Vessel stowage requirement "M4" is
removed for the entries "Elevated
temperature material, liquid, n.o.s." and
"Flammable liquids, elevated
temperature material, n.o.s.". in Column
(lob).

Section 172.101, Appendices A and B.
In Appendix A to § 172.101, in Column
1, a spelling error is corrected for the
entry "K064", and in Column 2,
corrections are made to the entries
"Dibenz[a,ilpyrene", "O,O-Diethyl S-
methyl dithiophosphate", "Methyl
isocyanate", and "p-Toluidine". In
Appendix B to § 172.101, duplicate
entries for "PP * * * Mercury
compounds, solid, n.o.s.". "PP *.
Pentachlorophenol", and "Thallium
compounds (pesticides)" are removed.

Section 172.102. Special Provision 14
is intended to define motor fuel
antiknock mixtures, but the current
definition, adopted under the Docket
HM-181 final rule, is confusing.
Therefore, Special Provision 14 is
amended to reflect the pre-HM-181
definition of motor fuel antiknock
mixtures.

The October 1, 1992 revised final rule
under Docket HM-181 added a new
Special Provision B13 to provide certain
packaging exceptions for liquid tars,
asphalts, and bitumen. Paragraph c. of
this Special Provision referenced design
stress limits by citing § 178.65-5(b),
which contains a reference to
"Aluminum Standards and Data."
However, because § 178.65-5 is a
section within a cylinder specification,
RSPA has received numerous inquiries
as to why Special Provision B13, which
addresses bulk packagings, would
reference a cylinder specification
section. RSPA, therefore, is revising
Special Provision B13 to directly
reference "Aluminum Standards and
Data."

Special Provision N81 is redesignated
as Special Provision 81 to show that
both bulk and non-bulk non-
specification packagings are allowed for
polychlorinated biphenyls. Minor
editorial corrections are made to Special
Provisions 12, 28 and N37. Special
Provision B35 is revised to clarify a
provision for tank cars previously
marked "HYDROCYANIC ACID".

Special Provision B31 is removed,
because it duplicates a provision in
§ 173.249 for Bromine. In addition,
Special Provisions B17, B19, B20, B21,
B22, B24, B29, B36, B39, B58, B62, and
B86 are removed because they are not
assigned to any hazardous material in
the § 172.101 Table.

Section 172.202. Paragraph (a)(2) is
revised to clarify that a subsidiary
hazard division number may be used as
an alternative to indicating subsidiary
hazard class number in a shipping
description.

Section 172.203. In the third sentence
of paragraph (k) introductory text,
quotation marks are added before and
after "contains" for clarity. In paragraph
(k)(3), in the list of proper shipping
names for which the inclusion of
technical names is required, the entry
for flammable tree or weed killing
compounds is revised to clarify that
"Compounds, weed killing liquid" is a
proper shipping name. Also in the
paragraph (k)(3) list, the entry for
"Rodenticides, n.o.s." is removed
because this proper shipping name no
longer appears in the § 172.101 Table. In
paragraphs (k)(4) (iii) and (iv), the last
sentence of each paragraph is removed
because the examples used in these
sentences are not appropriate.

Sections 172.400a and 1 p2.406. Minor
grammatical corrections are made in
§§ 172.400a(a)(6) and 172.406(a)(2). In
§ 172.406(e)(1), the phrase "Each non-
bulk package" is corrected to read "Each
package".

Section 172.525. A spelling error is
corrected in paragraph (b).

Section 172.526. Paragraph (b) is
revised to remove an obsolete reference.

Section 172.556. A typographical
error is corrected in paragraph (b).

Part 173
Section 173.2. A section reference for

forbidden explosives is corrected in the
table.

Section 173.3. Punctuation is
corrected in paragraph (c) introductory
text.

Section 173.4. In paragraph (a), the
introductory text is revised for clarity,
in (a)(2) a punctuation error is corrected,
and in paragraph (a)(11), in the list of
identification numbers not permitted to
be shipped under the small quantity

exceptions, "9193" is removed because
this identification number no longer is
associated with any hazardous materials
description;

Section 173.7. The paragraph (a)
introductory text is revised to provide
an updated reference to the procedures
required for packagings offered by, for,
or to the Department of Defense.

Section 173.10. In paragraphs (d) and
(a), minor typographical errors are
corrected.

Sections 173.21, 173.22, and 173.24a.
In paragraphs (b) and (j) of § 173.21, in
§ 173.22(a)(3)(i), and in
§ 173.24a(b)(4)(i), section and paragraph
references are corrected.

Section 173.31. In paragraph (c)(9), a
spelling error is corrected.

Section 173.34. In paragraph (e)(16),
the introductory text and paragraph (v)
are revised to reflect new UN
terminology for corrosive materials.

Section 173.25. In paragraph (a), the
introductory phrase referencing
paragraph (b) of the section is removed,
because paragraph (b) is reserved.

Section 173.56. Paragraph (b)(2)
introductory text and paragraph (b)(2)(i)
are revised to clarify procedures for
DOD classification and approval of new
explosives. In addition, paragraph
(b)(2)(i) is updated with the current
name and symbol of the responsible
activity within each service branch.

Section 173.57. An amendment to
paragraph (a) introductory text corrects
a reference to the material incorporated
by reference section for the Explosive
Test Manual.

Section 173.62. Paragraph (b) is
revised to correctly reference Column 4.

Section 173.115. A parenthetical mark
is added in paragraph (a) introductory
text, and a reference in paragraph (a)(2)
for testing the flammability of aerosols
is revised for clarity.

Section 173.124. A typographical
error is corrected in paragraph (b)(2).

Sections 173.127 and 173.128. In
§ 173.127, in paragraph (a), the word
"oxi4dizer" is italicized, and in
§ 173.128(a), "organic peroxide" is
corrected and italicized.

Section 173.132. The phrase in
paragraph (b)(1) "administered which
to" is corrected.

Section 173.133. In paragraph
(b)(1)(ii), the formula is corrected.

Section 173.136. The wording
"corrosive material" is italicized in
paragraph (a).

Sections 173.151 and 173.159. In
§ 173.151(b)(2) and § 173,159(g)(1),
errors in punctuation are corrected.

Section 173.225. In the paragraph
(b)(8) Organic Peroxides Table, in
Column (8), note 23 is moved from
"Methyl ethyl ketone peroxide(s)" to
"Methyl isobutyl ketone peroxide(s)".
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Section 173.247. Measurements are
corrected in paragraph (g) for elevated
temperature material bulk packaging.

Section 173.301, Paragraph (g) 5) is
revised to clarify that cylinders must be
protected against damage, not injury.

Section 173.304. Punctuation is added
in paragraph (d)(3)(i).

Section 173.306. Based on several
petitions for rule change, paragraph (i)
introductory text is revised to clarify
that only one of the test methods must
be applied, not all four test methods.

Section 173.315. In the paragraph (a)
table, the "do" (or "ditto") in Column
(4) for the entry "Nitrous oxide,
refrigerated liquid", is no longer valid
because Note 23 does not apply to this
entry. The "do" is replaced with

"DOT-51, MC-330, MC-331".
Section 173.318. A minor

typographical correction "or frangible
discs" is made in the first sentence of
paragraph (b)(3)(ii).

Section 173.323. In paragraph (f), the
wording "vapor pressure" is revised to
read "vapor space" and the indicated
temperatures in Fahrenheit epd Celsius
are reversed for consistency with HMR
terminology.

Sections 173.417 and 173.433. The
spelling of "percent" in Table 5,
Footnote 2 of § 173.417(b)(2)(ii), and
"known" in § 173.433(b)(4) are
corrected.

Appendix B to Part 173. In paragraph
6., a section reference is corrected.

Appendix D to Part 173. The first
heading is corrected.

Appendix E to Part 173. A
typographical error is corrected in
2.c.(2)(A) and the 4. section heading is
revised for consistency with other
section headings.

Part 174

Section 174.1. A duplicate "to" is
removed.

Section 174.25. In paragraph (a)(2)(ii),
the U.S. customary unit equivalent to
.25 cm is corrected.

Section 174.55. The terminology
"car" is amended to read "transport
vehicle or freight container".

Sections 174.82, 174.290, 174.430 and
174.700. Minor typographical and
spelling errors are corrected.

Part 175
Section 175.320. Changes in hazard

class terminology are made in the
paragraph (a) table and paragraph (c)
introductory text for clarity and
consistency.

Part 176

Section 176.5. An obsolete
introductory phrase is removed in
paragraph (b) introductory text.

.Section 176.83. A typographical error
in paragraph (f)(4) is corrected to
indicate the paragraph defines "a
container space".

Section 176.100. A reference in the
first sentence is revised.

Section 176.118. In paragraph (b), the
word "grouping" is corrected to read
"grounding".

Section 176.410. In paragraph (c)(2),
the word "for" is corrected to read
"from".

Part 177

Section 177.825. The responsibility
for highway routing of hazardous
materials, including Class 7
(radioactive) materials, has been
delegated by the Secretary of
Transportation to the Federal Highway
Administration (FHWA). An interim
final rule was issued by the FHWA
(September 24, 1992; 57 FR 44129) to
incorporate the routing requirements for
Class 7 materials contained in the RSPA
regulations at § 177.825. Therefore, in
this document, § 177.825 is revised to
reference routing and training
requirements in the FHWA regulations
at 49 CFR part 397 subpart D.

Section 177.834. Paragraph (j) is
revised to correct a cite to the
Segregation Table in § 177.848.

Sections 177.838 and 177.857. In
paragraph (g) of § 177.838 and
paragraph (d) of § 177.857, minor
typographical errors are corrected.

Section 177.858. In paragraph (b(IL),
the words "Further to" preceding
"transport the cargo tank" are removed"
to provide clarity.

Part 178

Sections 178.39-9 and 178.39-14.
Punctuation errors are corrected in
paragraphs (a) and (b), respectively.

Section 178.46-12. Paragraph "Ce}" is
corrected to read "(c)".

Section 178.53-9. The word "sphere"
is italicized.

Section 178.55-20. In paragraph (a)
introductory text, the correct wording is
"not less than".

Section 178.56-3. In the first
sentence, "manufacturer" is corrected.

Section 178.56-11. In paragraph (a),
the comma is removed after "1100 'F."

Section 178.60-24. In paragraph (a),
in the sample report for acetylene shells,
the pntry pertaining to neckrings and
footings is restructured for clarity.

Sections 178.61-8. In paragraph (c)(2),
the spelling of "spot" is corrected.

Section 178.61-20. Paragraph (b) is
revised to indicate the past tense
"necessitated".

Section 178.270-5. In paragraph (d),
in the formula for metric units, "31" is
corrected to read "ej".

Section 178.270-11. In paragraph
(d)(1), the minimum total pressure relief
valve vent capacity is corrected to
12,000 standard cubic feet per hour
(SCFH).

Section 178.337-1. In paragraph (0,
the hyphen in "post-weld" is removed.

Section 178.337-16. Paragraph (b)(2)
is revised to indicate the past tense
"described".

Section 178.338-10. In paragraph (c),
the phrase "a least one rear bumper" is
corrected to read "at least one rear
bumper".

Section 178.338-19. In paragraph (c),
the spelling for "certificates" is
corrected.

Section 178.345-14. In paragraph
(b)(11), the verb "is" is corrected to read
"are" to agree with the plural
"thicknesses".

Section 178.352-2. An incorrect
section reference is corrected in
paragraph (a).

Section 178.352-6. The spacing of the
word "RADIOACTIVE" in paragraph
(a)(2) is corrected for consistency with
the rest of the phrase.

Section 178.362-2. In paragraph
(e)(5), the spelling for "chimes" is
corrected.

Section 178.516. The word "Joints" is
corrected to read "joints" in paragraph
(b)(3)(i).

Section 178.518. A hyphen is added
to the wording "sift-proof' in paragraph
(a)(2).

Section 178.600. A period is added at
the end of the sentence.

Section 178.603. In the current
paragraph (a) table, three drops per bag
are required for single-ply bags without
a side seam or multi-ply bags; however,
only two drop orientations are given.
The requirement for three drops per bag
is incorrect; therefore, Column 2 is
revised to require two drops per bag.

Section 178.605. In paragraph (d)(1), a
second parenthetical mark is added after
"(15 psi)" to close the parenthetical
phrase and a superfluous "and" is
removed.

Part 179

Section 179.101-1. The wording in
footnote 6 is corrected to read "See".

Section 179.105-4. Paragraph (a)
introductory text is revised to add the
112J tank car to the list of specification
tank cars requiring thermal protection.
As adopted in the December 21, 1990
final rule under Docket HM-181,
Specification 112J tank cars were
included in this list; however, in the
1991 edition of 49 CFR, the 112J
inadvertently was omitted.

Section 179.203-1. In paragraph (a),
the reference to § 179.202 is removed.
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Part 180

Section 180.405. The word "is" in the
phrase "an outlet is equipped" is
removed in the introductory text of
paragraph (f)(2) because it is
superfluous.

Section 180.407. In paragraph
(f){1){i)(C), the spelling of the word
"gauge" is corrected.

Rulemaking Analyses and Notices

Executive Order 12291.

This final rule does not meet the
criteria specified in § 1(b) of Executive
Order 12291 and, therefore, is not a
major rule. The rule is not considered
significant under the regulatory policies
and procedures of the Department of
Transportation. This final rule does not
require a Regulatory Impact Analysis, or
a regulatory evaluation, or an
environmental assessment or impact
statement under the National
Environmental Policy Act (42 U.S.C.
4321 et seq.).

Executive Order 12612

This final rule has been analyzed in
accordance with the principles and
criteria in Executive Order 12612
("Federalism") and does not have
sufficient federalism impacts to warrant
the preparation of a federalism
assessment.

Regulatory Flexibility Act

I certify that this final rule will not
have a significant economic impact on
a substantial number of small entities.
This rule makes minor editorial changes
which will not impose any new
requirements on persons subject to the
HMR; thus, there are no direct or
indirect adverse economic impacts for
small units of government, businesses,
or other organizations.

Paperwork Reduction Act

There are no new information
collection requirements in this final
rule.

List of Subjects
49 CFR Part 107

Administrative practice and
procedure, Hazardous materials
transportation, Packaging and
containers, Penalties, Reporting and
recordkeeping requirements.

49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imliorts, Incorporation by reference,
Reporting and recordkeeping
requirements.

49 CFR Part 172

Hazardous materials transportation,
Hazardous waste, Labels, Markings,
Packaging and containers, Reporting
and recordkeeping requirements.

49 CFR Part 173
. Hazardous materials transportation,
Packaging and containers, Radioactive
materials, Reporting and recordkeeping
requirements, Uranium.

49 CFR Part 174

Hazardous materials transportation,
Radioactive materials, Railroad safety.

49 CFR Part 175

Air carriers, Hazardous materials
transportation, Radioactive materials,
Reporting and recordkeeping
requirements.

49 CFR Part 176

Hazardous materials transportation,
Maritime carriers, Radioactive materials,
Reporting and recordkeeping
requirements.

49 CFR Part 177
Hazardous materials transportation,

Motor carriers, Radioactive materials,
Reporting and recordkeeping
requirements.

49 CFR Part 178

Hazardous materials transportation,
Motor vehicle safety, Packaging and
containers, Reporting and recordkeeping
requirements.

49 CFR Part 179
Hazardous materials transportation,

Railroad safety, Reporting and
recordkeeping requirements.

49 CFR Part 180

Hazardous materials transportation,
Motor carriers, Motor vehicle safety,
Packaging and containers, Reporting
and recordkeeping requirements.

In consideration of the foregoing, 49
CFR Chapter I is amended as follows:

PART 107-HAZARDOUS MATERIALS
PROGRAM PROCEDURES

1. The authority citation for part 107
is revised to read as follows:

Authority: 49 App. U.S.C. 1421(c), 1653(d),
1655, 1802, 1804,1805, 1806, 1808-1811,
1815; 49 CFR 1.45 and 1.53 and App. A of
49 CFR part 1.

§107.117 [Amended]
2. In § 107.117, in paragraph (a), the

wording "the Director, Associate
Administrator for Hazardous Materials
Safety," is revised to read "the
Associate Administrator for Hazardous
Materials Safety".

Appendix B to Part 107, Subpart B-
[Amended]

3. In appendix B to subpart B of part
107, in the section entitled "Packages,
Containers, Shipments", in paragraph
(1). the wording "contracting
background" is revised to read"contrasting background".

§107.202 [Amended]
4. In § 107.202, in paragraph (d), the

comma following "minimis" is
removed.

§107.315 [Amended)
5. In § 107.315, the following changes

are made:
a. In the second sentence of paragraph

(c) the wording "Salary and Expenses
Branch (M-86.2), Accounting Services
Division, Office of the Secretary, room
9112, U.S. Department of
Transportation, 400 Seventh Street,
SW., Washington, DC 20590-0001 (Tel.
No. 202-366-5760)." is revised to read
"Financial Operations Division (AMZ-
320), Federal Aviation Administration,
Mike Monroney Aeronautical Center,
P.O. Box 25880, Oklahoma City, OK
73125.".

b. In the first sentence of paragraph
(d) the wording "Salary and Expenses
Branch (M-86.2), Accounting Services
Division, Office of the Secretary, room
9112, U.S. Department of
Transportation, 400 Seventh Street,
SW., Washington, DC 20590-0001." is
revised to read "Financial Operations
Division (AMZ-320), Federal Aviation
Administration, Mike Monroney
Aeronautical Center, P.O. Box 25880,
Oklahoma City, OK 73125.".

c. In the last sentence of paragraphs
(c) and (d), the wording "at the same
address." is revised to read "U.S.
Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590-0001." both places in appears.

§107.327 [Amended]
6. In § 107.327, in paragraph (a)(1)(iii),

the word "writting" is revised to read
"writing".

5107.606 [Amendedl
7. In § 107.606, in paragraph (d), the

word "is" is revised to read "his".

PART 171--GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

8. The authority citation for part 171
is revised to read as follows:

Authority- 49 App. U.S.C. 1802, 1803,
1804, 1805, 1808, and 1818; 49 CFR part 1.

§171.6 [Amended]
9. In § 171.6, in the paragraph (b)(2)

Table, for the entry "2137-0034", in
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Column 3, the refermee "172.7(a)(1)" is
revised to read "173,7(a)(1)".

11.71.7 [Ana dedl

10. ha § 171.7. in the paragraph (a)(3)
Table, the following changes are made:

a. For the entry "Aluminum
Standards and Data", the wording
"172.102;" is added in Column 2 to
precede "178.65-5".
b. The entry, "International Maritime

Dangerous Goods (IMDG) Code, 1990
Consolidated Edition, as amended by
Amendment 26 thereto" is amended by
adding the wording 'lEnglish edition)"
immediately following the word
"thereto".

c. For the entry "UN
Recommendations on the Transport of
Dangerous Goods, Sixth Revised
Ediction (1989)." the wording
"Ediction" is reviied to reed "Edition".

d. For the entry "UN
Recommendations on the Transport of
Dangerous Goods, Tests and Criteria.
Second Edition, 1990." in Column 7. the
wording "172.57" is revised-to read
"173.57",

5171.8 [Amended]

11. In § 171.8. the following changes
are made:

a. For the definition "Hazardous
substance", in the concluding text of the
definition,the wording "(see 40 CFR
300.6)" is revised to read "(see 40 CFR
300.5)".
b. The definition for "railfreight car"

is removed.
c. For the definition "Research", the

wording "investigation of
experimentation" is revised to read
"investigetlon or exrimentation".

12. In addition, in § 171.8, a new
definition is added in appropriate
alphabetlcal sequence to read as
fo lows:

.§ 171.8 Definitlons and abbreviatlons.

Rail car means a car designed to carry
freight or non-passenger personnel by
rail, and includes a box car, flat car,
gondola car, hopper car, tank car, and
occupied caboose.

§171.9 [Amandedj
13. In § 17.9, in paragraph (b)(4), the

wording "or permitted to the act is
revised to read "or permitted to do the
act".

§171.15 [Amended]

14. In S 171.15, the authority citation
at the end of the section is removed. •

PART 172-HAZARDOUS MATERIALS
TABLE, SPECIAL PROVISIONS,
HAZARDOUS MATERIALS
COMMUNICATIONS, EMERGENCY
RESPONSE INFORMATION, AND
TRAINING REQUIREMENTS

15. The authority citation for part 172
is revised to read as follows:

Authority: 49 App. U.S.C. 1803,1804,
1805, 1808; 49 CFR part 1. unless otherwise
noted.

§172.101 (Amended]
16. In § 172.101, in the Hazardous

Materials Table, the following changes
are made:

a. For the entry "Anhydrous,
ammonia see Ammonia, anhydrous,
liquefied", in Column (2), the comma
between "Anhydrous" and "ammonia"
is removed.

b. For the entry "Bromine or Bromine
solutions", in Column (7), Special
Provisions "B31," and 'TB73," are
removed.

c. For the entry "Carbon dioxide and
oxygen mixtures", in Column (8B) the
wording "None" is revised to read
"304"; and in Column (8C), the wording
"244" is revised to read "314, 315".

d. For the entry "Cotton, wet", the
wording "Ill" is added in Column (5).

e. For the entry "Cyclonite and
cyclotetramethylenetetranitramine
mixtures, wetted o-desensitized see
RDX and HMX mixtures, wetted or
desensitized etc.ed.", in Column (2).
"ed." is removed at the end of the
description.

f. For the entry
"Ccltrimnethyletrnrmne

desensitized or Cyclnite, desensitized,
or Hexogen, desensitized or RDX,
desensitizede; Hexogen; RDX),
desensitized.", the wording "RDX,
desensitzede; Hexogen; RDXJ,
desensitized." is revised to reed "RDX
desensitized."

g. For the entry "2,2--Dichlorodiethyl
ether", in Column (2), the wording "2,2-

is revised to read "2,2'-".
h. For the entry "Dimethyihydrazine,

unsymmetrical", in Column (7), Special
Provision "A7," is removed.

i. For the entry "Elevated temperature
material, liquid. n.o.s." in Column
(lob), the wording "M4" is removed.

j. For the entry "Ethylene, acetylene
and propylene in mixtures, refrigerated
liquid containing at least 71.5 per cent
ethylene with not more than 22.5 per
cent acetylene and not more than 6 per
cent propylene.", in Column (2), the
wording "per cent" is revised to reed
"percent" each place it appears.

k. For the entry "Flammable liquids,
elevated temperature material, n.o.s.'".
in Column (lob), the wording "M4" is

removed and the entry is moved to its
proper ajhabetitl sence.

). For the entry'19ME, see

Cyclotetramethylene-tetantramine,
etc." in Column (2), the hyphen in the
wording "Cyclotetramethylene-
tetranitramine" is removed to reed .
"Cyclotetramethylenetetranitramine".
m. For the entry "Hydrogen cyanide,

anhydrous, stabilized", in Column (6),
the word "LIQID" is revised to read
"LIQUID".

n. For the entry "Hydroquinone,
liquid", in Column (8B), the reference
"213" is revised to read "203".

a. For the entry "Isobutylene see also
Petroleum gases, liquefied", in Column
(7), Special Provision " 19" is added.

p. For the entry "5-Marcaptotetraz .l-
1-acetic addd", in Column (2), the word
"'acidd" is revised to read "acid".

q. For the entry '"ercury based
pesticides, liquid, flammable, toxic,
n.o.s. flash point less than 23deg C.", in
Column (2), the wording "23deg C" is
revised to read "23 degrees C.".

r. For the entry "1-Methoxy-2-
proponal", in Column (2). the wording
"proponal" is revised to read
"propanol".

s. For the entry "Methyl test butyl
ether", in Column (2), a hyphen is
added between "tert" and "butyl" to
rad "tert-butyl".

t. For the entry "Methylacetylene and
propadiene mixtures, stabilized", in
Column (2), the word
"Methylacetylene" is revised to read
"Methyl acetylene" and the entry is
moved to its correct alphabetical
sequence following "Methyl acetate".
u. For the entry "Organotin

pesticides, liquid, flammable. toxic,
n.o.&, flash point hm than 23deg C.",
the wording "23deg C." is revised to
read "23 degrees C.".

v. For the entry "Pentan-2,4--)ione",
in Column (2), the wording'"Diose" is
revised to read "dione".

w. For the entry "Permanganates,
inorganic, n.o.s.", in the Column (2)
description, the wording "Safety.9' is
revised to read "Safety".

x. For the entry "Poisonous liquids,
oxidizing, n.o.s. Inhalation hazard,
packing group L Zone A", the wording
"packing group r, is revised to read
"Packing Group r.

y. For the entry "Poisonous, solids,
self heating, n.o.s.", the comma between
"Poisonous" and "solids" is removed.

z. For the entry "Poisonous, solids,
which in contact with water emit
flammable gases, n.o.s.", the comma
between "Poisonou" and "solids'" is
removed.

aa. For the entry "'Polychhzinated
biphenyls", in Column (7), Special
Provision "N81" is revised to read "m".
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bb. For the entry "Polyester resin
kits", in Column (8C), the section
reference "246" is revised to read
"None".

cc. For the entry "Propylene see also
Petroleum gases, liquefied", in Column
(7), Special Provision "19" is added.

dd. For the first entry for "Rockets,
line throwing", a hyphen is added
between "line" and "throwing" to read
"line-throwing". '

ee. For the entry "Signals, ship
distress, wateractivated, see
Contrivances, water-activated, etc." the
wording "wateractivated" is revised to
read "water-activated".

ff. For the entry "Substances,
explosive, very insensitive, n.o.s.,
orSubstances, EVI, n.o.s.", the wording
"orSubstances" is amended by adding a
space between "or" and "Substances".

gg. For the entry "Substances which
in contact with water emit flammable
gases, solid, n.o.s.", the "I" in Column
(1) is removed.

hh. For the entry "Tetraethyl
dithiopyrophosphate and gases in

solution or tetraethyl
dithiopyrophosphate and gas mixtures",
in Column (2), the wording "gases in
solution" is revised to read "gases, in
solution" and the wording "gas
mixtures" is revised to read "gas, in
mixtures".

ii. For the entry "Tetraethyl
pyrophosphate and compressed gas
mixtures) LC5O ove' 200,ppm but not
greater than 5000 ppm", in Column (2),
the parenthetical mark in the wording
"mixtures)" is removed.

jj. For the entry "Triazine pesticides,
liquid, flammable, toxic, n.o.s., flash
point less than 23deg C." in Column (2),
the wording "23deg C." is revised to
read "23 degrees C.".

kk. For the entry "Trinitrotoluene and
Trinitrobenzene mixtures or
Trinitrotoluene or TNT and
trinitrobenzene mixtures or TNT and
hexanitrostilbene mixturesand
Hexanitrostilbene mixtures", in Column
(2), the wording "mixturesand
Hexanitrostilbene" is removed.

11. For the entry "Uranium
hexafluoride, fissile (containing more
than 1% U-235)" in Columns (81) and
(8C, the reference ", 420" is added in
each column to follow "417".

mm. For the entry "Uranium
hexafluoride, fissile excepted or non-
fissile" in Column (1A), the reference
"421" is revised to read "421-2" and in
Columns (B) and (BC}, the reference
"420," is added in each column to
precede "425".

nn. For the entry "Vehicles, self-
propelled", in Column (2), the wording
in the description "battery(see" is
revised to read "battery (see".

oo. For the entry "White asbestos", in
Column (1), an "I" is added.

17. In addition, the Hazardous
Materials Table is amended by removing
or adding, in appropriate alphabetical
sequence, the following entries to read
as follows:

§ 172.101 Purpose and use of hazardous
materials table.
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§172.101, Appendix A [Amended]
18. In Appendix A to § 172.101, the

following changes are made:
a. For the entry "Dibenz[a,ilpyrene",

in Column 2, the wording "Bezo" is
revised to read "Benzo".

b. For the entry "0,0-Diethyl S-
methyl dithiophosphate", in Column 2,
the wording "O'O>-diethylS-methyl
ester" is revised to read "0,0-diethyl S-
methyl ester".

c. For the entry "Methyl isocyanate",
in Column 2, the wording "isocynato-"
is revised to read "isocyanato-".

d. For the entry "p-Toluidine". in
Column 2, the wording
"Benzenaminew" is revised to read
"Benzenamine".

e. For the entry "K064", in Column 1,
the word "blowdoen" is revised to read
"blowdown".

§ 172.101, Appendix B [Amended]
19. In Appendix B to § 172.101, in the

table, the following changes are made:
a. The second entry for "PP * * *

Mercury compounds, solid, n.o.s." is
removed.

b. The second entry for "PP * * *
Pentachlorophenol" is removed.

c. The second entry for "Thallium
compounds (pesticides)" is removed.

20. In § 172.102, the following special
provisions are added, revised, or
removed as indicated:

a. In paragraph (cX1), Special
Provision 14 is revised and a new
Special Provision 81 is added.

b. In paragraph (c)(3), Special
Provision B13 is amended by revising
the last sentence of paragraph c. and
Special Provisions B17. B19, B20, B21,
B22, B24, B29, B31, B36, B39, B58, B62,
and B86 are removed.

c. In paragraph (c)(5), Special
Provision N81 is removed. The
additions and revisions read as follows:

§172.102 Special provlslona.
*e * * * *

(c) **
(1) * * *

Code/Special Provisions

14 Motor fuel antiknock mixtures are
a. Mixtures of one or more organic lead

mixtures (such as tetraethyl lead,
triethylmethyl lead, diethyldimethyl lead,
ethyltrimethyl lead, and tetrmethyl lead)
with one or more halogen compounds (such
as ethylene dibromide and ethylene
dichloride, hydrocarbon solvents or other
equally efficient stabilizers): or

b. t~traethyl lead.

81 Polychlorinated biphenyl items, as
defined in 40 CFR 761.3, for which
specification packagin; are impractical, may
be packaged in non-specification packagings
meeting the general packaging requirements

of subparts A and B of part 173 of this
subchapter. Alternatively, the item itself may
be used as a packaging if it meets the general
packaging requirements of subparts A and B
of part 173 of this subchapter.
* * * * *

(3) * * *

Code/Special Provisions
* * * *

B13
c. * * * However, the design stress limits

may not exceed 25 percent of the stress, as
specified in the Aluminum Association's
"Aluminum Standards and Data" (7th
Edition June 1982), for 0 temper at the
maximum design temperature of the cargo
tank.

§172.102 [Amended]
21. In addition, in § 172.102, the

following changes are made:
a. In paragraph (c)(1), in Special

Provision 12, in the second sentence,
the wording "conform with" is revised
to read "conform to".

b. In paragraph (c)(1), in Special
Provision 28, the wording "dehydrated"
is revised to read "dihydrated".

c. In paragraph (c)(3), in Special
Provision B35, a second sentence is
added to read "Tank cars marked
"HYDROCYANIC ACID"prior to
October 1, 1991 do not need to be
remarked.".

d. In paragraph (c)(5), in Special
Provision N37, the wording, "in a
integrally-lined fiber drum" is revised to
read "in an integrally-lined fiber drum".

§172.202 [Amended]
22. In § 172.202, in paragraph (a)(2),

in the first sentence, the wording "or
division" is added immediately
following "subsidiary hazard class" and
before "number".

§ 172.203 [Amended]
23. In § 172.203, the following

changes are made:
a. In paragraph (k) introductory text,

in the third sentence, quotation marks
are added to immediately precede and
follow the word "contains".

b. In paragph (k)(3), for the entry
"Compounds, tree or weed killing,
liquid, flammable" the wording "weed
killing, liquid" is revised to read "weed
killing, liquid,"; and the entry
"Rodenticides, n.o.s." is removed.

c. In paragraphs (k)(4)(iii) and (iv), the
last sentence of each paragraph is
removed.

§ 172.40A [Amend
24. In § 172.400a, in paragraph (a)(6),

the wording "is visible" is revised to
read "are visible".

§172.406 [Amended]
25. In § 172.406, the following

changes are made:
a. In paragraph (a)(2), the wording

"duplicate labeling not required" is
revised to read "duplicate labeling is
not required".

b. In paragraph (e)(1), the wording
"Each non-bulk package" is revised to
read "Each package".

§172.525 [Amended]
26. In § 172.525, in paragraph (b), in

the last sentence, the wording "bordest
be black" is revised to read "border
must be black".

27. In § 172.526, paragraph (b) is
amended by revising the text preceding
the placard to read as follows:

4 172.526 Standard requirements for the
RESIDUE placard.
* * * * *

(b) Except for size and color, the
RESIDUE placard shall be as illustrated
by the FLAMMABLE-RESIDUE placard:
* * * * *

§172.556 [Amended]
28. In § 172.556, in paragraph (b), in

the second sentence, the wording "±zO.2
inches)" is revised to read "±0.2
inches)".

PART 173-SHIPPERS--GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

29. The authority citation for part 173
is revised to read as follows:

Authority:. 49 App. U.S.C. 1803, 1804,
1805, 1806, 1807, 1808, 1817; 49 CFR part 1,
unless otherwise noted.

9173.2 [Amended]
30. In the § 173.2 table, in the second

entry "None", in Column 4, the wording
"173.53" is revised to read "173.54".

9!73.3 [Amended]
31. In § 173.3, in paragraph (c)

introductory text, the period following
the word "defective" is removed and
replaced with a comma.

1173.4 [Amended]
32. In § 173.4, the following changes

are made:
a. In paragraph (a) introductory text,

the wording ''and Class 7 materials, and
Class 9 materials that also meet the
definition" is revised to read "Class 9
materials, and Class 7 materials that also
meet the definition".

b. In paragraph (a)(2) introductory
text, the period following the word
"devices" is removed and replaced with
a comma.

c. In paragraph (a)(11), in the list of
Identification numbers, the last number
"9193" is removed.
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6173.7 [Amended]
33. In § 173.7, in paragraph (a)

introductory text, the wording
"pursuant to the 'Policies and
Procedures for Hazardous Materials
Packaging Certification, AFLCR 800-29/
AFSCR 800-29/DARCOM-R 700-103/
NAVMATINST 4030.11/DLAR
4145.37.'" is revised to read "in
accordance with the procedures
prescribed by 'Performance Oriented
Packaging of Hazardous Material, DLAR
4145.41/AR 700-143/AFR 71-5/
NAVSUPINST 4030.55/MCO
4030.40. ".

§173.10 [Amended]
34. In § 173.10, in paragraph (d), the

wording "the shippe" is revised to read
"the shipper."; and in paragraph (e), the
wording "materials. (including" is
revised to read "materials (including".

§173.21 [Amended]
35. In § 173.21, the following changes

are made:
a. In paragraph (b), the reference

"§ 173.51" is revised to read "§ 173.54".
b. In paragraph (j), the reference

"§ 173.128(b)(4)(iii)" is revised to read
" 173.128(a)(4)(ii)".

§173.22 [Amended)
36. In § 173.22, in paragraph (a)(3)(i),

the wording "(see §§ 178.0-2 and 179.1"
is revised to read "(see §§ 178.2 and
179.1".

§ 173.24a [Amended]
37. In § 173.24a, in paragraph (b)(4)(i),

the wording "paragraph (b)(1) of this
section" is revised to read "paragraph
(d) of this section".

6173.25. [Amended)
38. In § 173.25, in paragraph (a)

introductory text, the wording "Except
as provided in paragraph (b) of this
section," is removed and "authorized"
is revised to read "Authorized".

§173.31 [Amended]
39. In § 173.31, in paragraph (c)(9), in

the first sentence, the wording "the
presure" is revised to read "the
pressure".

5173.34 [Amended]
40. In § 173.34, the following changes

are made:
a. In paragraph (e)(16) introductory

text, the wording 'I'corrosive material"'
is revised to read "Class 8 material".

b. In paragraph (e)(16)(v), the wording
"corrosive liquid" is revised to read
"Class 8 liquid".

617356 [Amended]
41. In § 173.56, the following changes

are made:

a. In paragraph (b)(2) introductory
text, the wording "approved by:" is
revised to read "concurred in by:".

b. In paragraph (b)(2)(i), the wording
"U.S. Army Materiel Command Field
Safety Activity (AMXOS-SE)" is revised
to read "U.S. Army Technical Center for
Explosives Safety (SMCAC-EST)"; the
wording "(SEA-665)" is revised to read
"(SEA-9934)"; and the wording
"Headquarters U.S. Air Force
(HQUSAF; ISC/SEWV), in accordance
with" is revised to read "Air Force
Safety Agency (SEW), when approved
by the Chairman, DOD Explosives
Board, in accordance with".

6173.57 [Amended]
42. In § 173.57, in the first sentence of

paragraph (a) introductory text, the
wording "(see § 171.8 of this
subchapter)" is revised to read "(see
§ 171.7 of this subchapter)".

6173.62 [Amended]
43. In § 173.62, in paragraph (b), in

the second sentence, the wording "are
listed in Column 6" is revised to read
"is listed in Column 4".

1173.115 [Amended]
44. In § 173.115, the following

changes are made:
a. In paragraph (a) introductory text,

the wording "(14.7 psi) which-" is
amended by adding a second
parenthetical mark to read "(14.7 psi))
which-".

b. In paragraph (a)(2), in the last
sentence, the wording "§ 173.306(i)(2),
(3), and (4) of this part." is revised to
read "9 173.306(i) of this part.".

6173.124 [Amended]
45. In § 173.124, in paragraph (b)(2),

in the last sentence, the wording
"24=hour test" is revised to read "24-
hour test".

J173.127 [Amended]
46. In § 173.127, in paragraph (a), in

the first sentence, the wording
"'oxidizer' is revised to read
"oxidizer".

6173.128 [Amended]
47. In § 173.128, in paragraph (a)

introductory text, the wording
"T3organic peroxide" is revised to read
"organic peroxide".

6173.132 [Amended]
48. In § 173.132, in paragraph (b)(1),

the wording "administered which to" is
revised to read "administered to".

1173.133 [Amended]
49. In § 173.133, in the formula in

-paragraph (b)(1)(ii), the wording "PW" is
revised to read "Pi".

6173.136 (Amended]
50. In § 173.136, in the paragraph (a)

introductory text, the wording
"'corrosive material' is revised to read
"corrosive material".

6173.151 [Amended]
51. In § 173.151, in paragraph (b)(2),

a period is added at the end of the
sentence.

§173.159 [Amended]
52. In § 173.159, in paragraph (g)(1),

in the first sentence, the period
following the wording "of glass" is
removed and replaced with a comma.

§ 173.225 [Amended]
53. In § 173.225, in paragraph (b)

Organic Peroxides*Table, for the third
entry for "Methyl ethyl ketone
peroxide(s)", in Column (8), ",23" is
removed; and, for the entry "Methyl
isobutyl ketone peroxide(s)", in Column
(8), ",23" is added.

1173.247 [Amended]
54. In § 173.247, the following

changes are made:
a. In paragraph (g)(1)(ii), in the first

sentence, the wording "100 Kpa" is
revised to read "100 kPa".

b. In paragraph (g)(1)(iii)(B), the
wording "46 cm 2 (7.1 in.2)" is revised to
read "48 cm 2 (7.4 in2 )".

1173.301 [Amended]
55. In § 173.301, in paragraph (g)(5),

the wording "avoid injury" is revised to
read "avoid damage".

6173.304 [Amended]
56. In § 173.304, in paragraph (d)(3)(i),

a period is added at the end of the last
sentence preceding Note 1.

6173.306 [Amended]
57. In § 173.306, in paragraph (i)

introductory text, the wording "the
following test method must be applied:"
is revised to read "one of the following
test methods must be applied:".

§173.315 [Amended]
58. In'§ 173.315, in the paragraph (a)

table, for the entry "Nitrous oxide,
refrigerated liquid", in Column (4), the
wording "do" is removed and replaced
with "DOT-51, MC-330, MC-331.".

§173.318 [Amended]
59. In § 173.318, in paragraph

(b)(3)(ii), in the first sentence, the
wording "of frangible discs." is revised
to read "or frangible discs.".

6173.323 [Amended]
60. In S 173.323, in paragraph (f), in

the first sentence, the wording "to
render the vapor pressure of the tank
nonflammable up to 105 OF (41 *C)." is
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revised to read "to render the vapor
space of the tank nonflammable up to 41
-C (105 -F).".

§ 173.417 [Amended)

61. In § 173.417, in paragraph
(b)(2)(ii), in Table 5, Footnote 2, the
word "parent" is revised to read
"percent".

5173.433 [Amended]
62. In § 173.433, in paragraph (b)(4),

in the first sentence, the wording
"subparagraph (3) of this paragraph" is
revised to read "paragraph (b)(3) of this
section"; and in the second sentence,
the word "kmown" is revised to read
"known

Appendix B [Amended]
63. In appendix B to part 173, in

paragraph 6., the wording
"§ 178.603(d)" is revised to read
"§ 178.603(e)".

Appendix D [Amended]
64. In appendix D to part 173, in the

heading "I. Test method D-1-Leakage
Test", the wording "I." is.revised to
read "1.".

Appendix E [Amended]
65. In appendix E to part 173, the

following changes are made:
a. In 2.c.(2)(A), in the fifth sentence,

the wording "about I cm2" is revised to
read "about I cm 2".

b. In the 4. section'heading, the
wording "DANGEROUS WHEN WET
MATERIALS." is revised to read
"Dangerous When Wet Materials".

PART 174-CARRIAGE BY RAIL

66. The authority citation for part 174
is revised to read as follows:

Authority: 49 App. U.S.C. 1803, 1804,
1808; 49 CFR 1.53(e), 1.53. App. A
to part 1.

5174.1 [Amended]
67. In § 174.1, the wording "to to be"

is revised to read "to be".

5174.25 [Amended]
68. In § 174.25, in paragraph (a)(2)(ii),

the wording "(0.98 inch)" is revised to
read "(0.098 inch)".

5174.55 [Amended]
69. In § 174.55, in paragraph (c), the

wording "in the car" is revised to read
"in the transport vehicle or freight
container".

5174.82 [Amended]
70. In § 174.82, in paragraph (a), the

wording "Division 1.6 combustible
liquids" is revised to read "Division 1.6,
combustible liquids".

I 174.2 [Amended)
71. In § 174.290, in the section

heading, the wording "poisonous bv
inhalation" is revised to read
"poisonous by inhalation".

5174.430 [Amended]
72. In § 174.430, in the section

heading and first sentence, the wording
"(pyroforic liquid)" is revised to read
"(pyrophoric liquid)" each place it
appears.

5174700 [Amended]
73. In § 174.700, in the paragraph (c)

table, in footnote 1, the wording
"undeveloped filmed" is revised to read
"undeveloped film".

PART 175-CARRIAGE BY AIRCRAFT

74. The authority citation for part 175
is revised to read as follows:

Authority: 49 App. U.S.C. 1803, 1804,
1807.1808; 49 CFR part 1.

I 17.320 [Amended)
75. In § 175.320, the following

changes are made:
a. In the paragraph (a) table, for the

entries "Fuel, aviation, turbine engine;
methyl alcohol; or toluene"; "Gasoline";
and "Oil n.o.s.; petroleum oil or
petroleum oil, n.o.s.", in Column (3),
the wording "(oxidizing)" Is revised to
read "(oxidizer)" each place it appears.

b. In paragraph (c) introductory text,
the wording "(flammable) and
combustible liquid)" is revised to read
"(flammable) and combustible liquid".

PART 176--CARRIAGE BY VESSEL

76. The authority citation for part 176
is revised to read as follows:

Authority: 49 App. U.S.C. 1803, 1804,
1805, 1808; 49 CFR Part 1.53, App. A to part
1.

§176.5 [Amended]
77. In § 176.5, in paragraph (b)

introductory text, the wording "With
the exception of paragraph (c) of this
section," is removed and the word
"this" is revised to read "This".

5176.63 [Amended]
78. In § 176.83, in paragraph (f)(4), the

wording "a 'container spaeans a
distance" is revised to read "a
'contjner space' means a distance".

§176.100 [Amended]
79. In § 176.100. in the first sentence,

the wording "33 CFR 126.9" is revised
to read "33 CFR 126.19".

5176.118 [Amended]
80. In § 176.118, in paragraph (b), in

the last sentence, the wording

"satisfactory grouping" is revised to
read "satisfactory grounding".

5176.410 [Amended]

81. In § 176.410, in paragraph (c)(2),
the wording "away for the material" is
revised to read "away from the
material".

PART 177-CARRIAGE BY PUBLIC
HIGHWAY

82. The authority citation for part 177
is revised to read as follows:

Authority: 49 App. U.S.C. 1803, 1804.
1805; 49 CFR part 1.

83. Section 177.825 is revised to read
as follows:

1177.825 Routing and training
requirements for Class 7 (radioactive)
materials.

A carrier or any person operating a
motor vehicle that contains a Class 7
(radioactive) material for which
placarding is required must comply
with routing and training requirements
in 49 CFR part 397, subpart D.

§177.834 [Amended)

84. In § 177.834. in paragraph (j), the
wording "by loading and storage chart,
§ 1-77.848" is revised to read "by the
Segregation Table in § 177.848".

5177.838 [Amended]

85. In § 177.838, In paragraph (g), the
following changes are made:

a. In the penultimate sentence, the
wording "insider containers" is revised
to read "inside containers" and the
wording "(16 pounds." is revised to
read "(16 pounds).".

b. In the last sentence, the word
"MATERIAL" is removed.

5177.857 (Amended]

86. In § 177.857, in paragraph (d), in
the last sentence, the comma in the
wording "left, either" is removed.

5177.858 (Amended]
87. In § 177.858, in paragraph (b)(1),

the wording "Further to transport the
cargo tank" is revised to read
"Transport the cargo tank".

PART 178-SPECIFICATIONS FOR
PACKAGINGS

88. The authority citation for part 178
is revised to read as follows:

Authority: 49 App. U.S.C. 1803.1804,
1805.1806. 1808; 49 C71 part 1.

£178.39-9 [Amended]

89. In § 178.39-9, in paragraph (a), a
period is added at the end of the second
sentence after the word "percent".
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§178.39-14 [Amended]
90. In § 178.39-14, in paragraph (b), at

the end of the second sentence, after the
word "pressure", the comma is removed
and replaced with a period.

§ 178.46-12 [Amended]

91. In § 178.46-12, paragraph (e) is
redesignated as paragraph (c).

§ 178.53-9 [Amended]
92. In § 178.53-9, in paragraph (b), the

word "sphere" is revised to read
"sphere".

§ 178.55-20 [Amended]
93. In § 178.55-20, in paragraph (a)

introductory text, the wording "not less
and" is revised to read "not less than".

§ 178.56-3 [Amended]
94. In § 178.56-3, in the first sentence,

the word "manufcturer" is revised to
read "manufacturer".

§ 178.56-11 [Amended]
95. In § 178.56-11, in paragraph (a), in

the second sentence, the comma
following the wording "1100 OF." is
removed.

§ 178.60-24 [Amended]
96. In § 178.60-24, in paragraph (a), in

the form, the wording "The

permitted in (neckrings, footrings, etc.)"
is revised to read "The

(neckrings, footrings, etc.) permitted
in".

§ 178.6t-8 [Amended]
97. In § 178.61-8, in paragraph (c)(2),

in the second sentence, the word
"sport" is revised to read "spot".

§ 178.61-20 [Amended]
98. In § 178.61-20, in paragraph.(b),

in the last sentence, the wording
"necessitate by" is revised to read
"necessitated by".

§178.270-6 [Amended]
99. In § 178.270-5, in paragraph (d),

in the formula for metric units, the
wording "31" is revised to read "ej".

§ 178.270-11 [Amended]

100. In § 178.270-11, in paragraph
(d)(1), in the second sentence, the
wording "value" is revised to read
"valve", and the wording "(120,000

SCFH)" is revised to read "(12,000
SCFH)".

§ 178.337-1 [Amended]
101. In § 178.337-1, in paragraph (0,

in the penultimate and last sentences,

the wording "post-weld" is revised to
read "postweld" both places it appears.

§178.337-16 [Amended]

102. In § 178.337-16, in paragraph
(b)(2), in the first sentence, the word
"describe" is revised to read
"described".

§ 178.338-10 [Amended]
103. In § 178.338-10, in paragraph (c),

in the first sentence, the wording "with
a least one rear bumper" is revised to
read "with at least one rear bumper".

§ 178.338-19 [Amended]

104. In § 178.338-19, in paragraph (c),
in the last sentence, the wording
"certificate or cetificates" is revised to
read "certificate or certificates".

§ 178.345-14 [Amended]
105. In § 178.345-14, in paragraph

(b)(11), the wording "minimum shell
thicknesses is not" is revised to read
"minimum shell thicknesses are not".

§ 178.352-2 [Amended]
106. In § 178.352-2, in paragraph (a),

the reference "(see § 178.103-6)." is
revised to read "(see § 178.352-6).".

§ 178.352-6 [Amended]
107. In § 178.352-6, in paragraph

(a)(2), the wording "R A D I 0 A C T
I V E" Is revised to read
"RADIOACTIVE".

§178.362-2 [Amended]
108. In § 178.362-2, in paragraph

(e)(5), in the last sentence, the word
"chines" is revised to read "chimes".

§ 178.516 [Amended]
109. In § 178.516, in the paragraph

(b)(3)(i) introductory text, the word
"Joints" is revised to read "joints".

§178.518 [Amended]
110. In § 178.518, in paragraph (a)(2),

the wording "sift proof ' is revised to
read "sift-proof".

§ 178.600 [Amended]

111. In § 178.600, a period is added at

the end of the sentence.
§178.603 [Amended]

112. In § 178.603, in the paragraph (a)
table, for the last entry "Bags-single-
ply without a side seam, or multi-ply",
in Column 2, the wording "Three-
(three drops per bag)." is revised to read
"Three--two.drops per bag).".

§178.605 [Amended]
113. In § 178.605, in paragraph (d)(1),

the wording "minus 100 kPa (15 psi) at
55 0C (131 OF) and multiplied by" is
revised to read "minus 100 kPa (15 psi))
at 55 °C (131 OF), multiplied by".

PART 179-SPECIFICATIONS FOR
TANK CARS

114. The authority citation for part
179 is revised to read as follows:

Authority: 49 App. U.S.C. 1803, 1804,
1805, 1806, 1808; 49 CFR part 1, unless
otherwise noted.

115. In part 179, in the table of
contents for subpart F, the last two
entries "179.500-9" and "179-500-10"
which immediately follow the entry"
§ 179.500-18" are removed.

§179.101-1 [Amended]
116. In § 179.101-1, at the end of the

paragraph (a) table, in footnote 6, the
wording "Sec." is revised to read "See".

§ 179.105-4 [Amended]
117. In § 179.105-4, in paragraph (a)

introductory text, the wording "112J," is
added immediately following "111J,"
and immediately before "112T,".

§ 179.203-1 [Amended]
118. In § 179.203-1, in paragraph (a),

the wording "179.200, 179.201, and
179.202." is revised to read "179.200
and 179.201.".

PART 180--CONTINUING
QUAUFICATION AND MAINTENANCE
OF PACKAGINGS

119. The authority citation for part
180 is revised to read as'follows:

Authority: 49 App. U.S.C. 1803; 49 CFR

part 1.
§180.405 [Amended]

120. In § 180.405, in paragraph (f)(2)
introductory text, the word "is"
following "outlet" is removed.

§180.407 [Amended]
121. In § 180.407, in paragraph

(f)(1)(i)(C), in the second sentence, the
word "guage" is revised to read
"gauge".

Issued in Washington, DC on September 9,
1993 under authority delegated in 49 CFR
part 1.
Rose A. McMurray,
Acting Administrator, Research and Special
Programs Administration.

IFR Doc. 93-22597 Filed 9-30-93; 8:45 am]
BILLING CODE 4010-46-P
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ENVIRONMENTrAL PROTECTION-
AGENCY

40 CFR Par 258

[FRL-4782-41EPA530'-Z-93--012l

Solid Waste Disposal Facility Criterda;
Delay of Compliance and Effecttve
Dates

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: On October 9, 1991, EPA
promulgated revised Federal criteria for
Municipal Solid Waste Landfills
(MSWLFs) under subtitle D of the
Resource Conservation and Recovery
Act (RCRA). Today's final rule amends
these criteria by delaying the general
date for compliance with the criteria
until April 9, 1994 for certain small
landfills and by delaying the effective
date of subpart G, Financial Assurance,
until April 9, 1995 for all MSWLFs In
addition, the MSWLF criteria are
amended by removing the exemption
from the ground-water monitoring
requirements and delaying the date for
compliance with all requirements of the
MSWLF criteria for two years for
owners and operators of MSWLF units
in arid and remote areas that meet the
qualifications of the small landfill
exemption in the MSWLF criteria.
Additionally, the date, of final cover
installation is extended for owners/
operators of MSWLFs units that cease
receipt of waste by their compliance
date.. Finally, the compliance date. is,
delayed for certain MSWLFs in the mid-
west receiving flood-related waste from
a federally designated disaster area,
Because states/Tribes may have earlier
effective dates or other requirements in
their own state/Tribal regulations,
owners and operators of MSWLFs are
encouraged to consult with their state/
Tribe.
EFFECTIVE DATES: Thd amendments in
this final rule are effective October 9,
1993, except for the amendments to
§§ 258.70 and 258.74 in subpart G.,
which are effective April 9, 1995.

The effective date of subpart G of part
258 (§§ 258.70 through 258.74) which
was added at 56 FR 51016 is delayed
from April 9, 1994 until April 9, 1995
See "II, Background, A. Effective Dates"
under SUPPLEMENTARY INFORMATION for
further information about this effective
date.
ADDRESSES: The public record for this
rulemaking (docket Number F-93-
XMLP-FFFFF) is located at the RCRA
Docket Information Center, (OS-305),
U.S. Environmental Protection Agency

Headquarters, 401 M Street SW.,
Washington,, DC 20460. The public
docket is located at EPA Headquarters
and is available for viewing from 91 .M.
to 4 p.m., Monday through Friday.,
excluding Federal holidays.
Appointments may be made by calling
(202) 260-9327, Copies cost S,15/page
Charges under $25.00 are waived.,

FOR FURTHER INFORMATION CONTACT:' For
general information, contact the RCRAI
Superfund Hotline, Office of Solid
Waste, U.S. Environmental Protection
Agency, 401 M Street SW._ Washington,
DC 20460, (800) 424-9346,, TDD) (8 0);
553-7672 (hearing impaired); in the
Washington, DC metropolitan area the
number is (703) 920-98,10, TDD (703);
486-3323.

For more detailed information on
specific aspects of this final rule,
contact David Hockey or Allen G-swein,
Office of Solid Waste (09-30,1), U.S.
Environmental Protection Agency,, 401
M Street SW., Washington. DC 2'04601.
(202) 260-1099.

SUPPLEMENTARY INFORMATION:

Preamble Outline

L Authority
i. Background

A. Clarification of Effective. Dates
B. Overview of the Subtitle D Effective

Dates as Promulgated on October 9,, 19,91
C Implementation of the MSWLF'Crteria
D Summary of Proposed Rule

III. Response to Comments and Analysis, of
Issues

A. Delaying the General Effective Date
1. A Six-Month Time Frame
2., 100 Tons Per Day or Less Size- Litation
3. Lateral Expansions
4L State Submittal of a Permit Program

Application
5. National Priorities List
6, Ot'hler Limitations Suggested by

Commentors
B. Delaying the Financial Assurance Effactive

Date
C. Very Small Arid and Remote MSWLF

Extension
1. Commentor-Suggested Limitations to

Qualify for the Two Year Extension
2. Alternatives for Ground-Water

Monitoring
D. Modification of the Closure Provisions for

Owners/Operators Ceasing, Receipt of
Waste by Their Respective E&fcdve, Date

E. MSWLFs Receiving Flood Debris
F. Other Issues Pertaining to the July 28, 1993

Proposal
1' Sewage Sludge Disposal
2. Effects of the Extension on Source

Reduction and Recycling
IV. Summary of This Rule
V. Economic and Regulatory Impac t

A. Regulatory Impact Analysis
B. Regulatory Flexibility Act
C. Paperwork Reduction Act

L Authority
EPA is promulgating these regulations

under the authority of sections 2002 and
4010(c) of the Resource Conservatiorr
and Recovery Act of 1978, as amended.
RCRA section 2002 provides the EPA
Administrator with the authority to
promulgate regulations as are necessary
to carry out her functions under the Act.
42 U.S.C. 6912. Under section 4010(c) of
RCRA, the EPA Administrator is
required to promulgate revised critena
for facilities that may receive household
hazardous waste (HHW) or small
quantity generator (SQG) waste. The
criteria shall be those necessary to
protect human health and the
environment. At the same time, in
promulgating these revised criteria, the
Administrator may take into account the
practicable capabilities of facilities that
may receive HHW or SQG waste. 42
U.S.C. 6949a(c). EPA has interpreted
"practicable capability" to include both
the costs which facilities will incur in,
complying with the revised criteria and
the technical capability of facilities that
must comply with the regulations. 56
FR 50978, 50983-84 (October 9, 1991);
53 FR 33314, 3325 (August 30, 1988).
EPA has taken practicable capability of
MSWLF owners and operators into
account in modifying the effective date
of the revised criteria as set forth in this
Federal Register notice.

IL Background

A. Clarification of Effective Dates

By delaying the compliance dates of
the MSWLF criteria In a number of
ways, this rule relieves restrictions that
part 258 would have imposed on those
facilities that would have otherwise had
to have complied with the criteria by
the effective dates set forth in the rule
published on October 9, 1991. 56 FR
50978. Because this rule relieves, rather
than imposes, regulatory burdens,
delaying the effective date of today's
rule is not necessary in order to allow
time for the regulatory community to
comply. In addition, EPA believes that
it has good cause to make today's rule
effective in less than 30 days. If the
rule's effective date were delayed until
30 days after today's publication, all
owners and operators of MSWLFs that
fall within the ambit of this rule would
have to meet the deadline already
established in part 258, which had a
general effective date of October 9, 1993.
40 CFR 258.1 (e) and (j). Such a result
would negate the entire effect of this
rule, which is to provide some
regulatory relief for certain owners/
operators of MSWLFs that are finding it
extremely difficult for a variety of
reasons (including floods in the
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Midwest) to comply with the original
effective dates in part 258. Thus, the
Agency believes that it has the authority
to make today's rule effective in less
than 30 days in accordance with section
553 of the Administrative Procedures
Act- 5 U.S.C. 553(d) (1) and (3).
B. Overview of the Subtitle D Effective
Dates as Promulgated on October 9,
1991

On October 9, 1991, EPA promulgated
a rule under subtitle D of the Resource
Conservation and Recovery Act and
section 405 of the Clean Water Act
pertaining to the disposal of solid waste
and sewage sludge in MSWLFs (56 FR
50978 (October 9, 1991)). The
regulations and effective dates of the
criteria were originally promulgated as
follows. The criteria applied to owners
and operators of all MSWLF units that
receive waste on or after October 9,
1993. Landfill owners and operators that
stopped accepting waste before October
9, 1991 were not required to comply
with the regulations. Those landfill
owners and operators that stop
accepting waste between October 9,
1991 and October 9, 1993 were exempt
from all of the regulatory requirements
except for the final cover (found in 40
CFR 258.60(a)), which had to be applied
within six months of last receipt of
waste. Owners and operators that
continued to receive waste beyond the
October 9, 1993 effective date were
required to comply with the remainder
of the landfill regulations (including
location restrictions, operation, design,
ground-water monitoring and corrective
action, closure and post-closure, and
financial assurance). Additionally, the
regulations provided for a phase-in of
two of the more costly requirements: the
financial assurance requirements
(effective April 9, 1994) and ground-
water monitoring and corrective action
requirements (effective October 9, 1994
through October 9, 1996). Finally, the
regulations allowed for an exemption
from the design, ground-water
monitoring and corrective action
provisions for very small arid and
remote landfills that met the criteria of
258.1(f.

C. Implementation of the MSWLF
Criteria

Section 4005(c)(1)(B) of RCRA, as
amended, requires states to develop and
implement permit programs or other
systems of prior approval and
conditions to ensure that the MSWLFs
are complying with the MSWLF criteria.
[The Agency intends to extend to Indian
Tribes the same opportunity to apply for
permit program approval as is available
to states. Providing Tribes with the

opportunity to apply for approval to
adopt and implement MSWLF permit
programs, while not a statutory
requirement in RCRA section
4005(c)(1)(B), is consistent with EPA's
Indian Policy. The Agency plans to
propose the concept of Tribal permit
program approval when a tentative
notice of permit program adequacy is
published for the first Indian Tribe
seeking program approval.] EPA's
implementation role is largely to review
and determine whether these state/
Tribal permit programs are adequate.
EPA believes that for permit programs to
be considered adequate, a state/Tribe
must have the capability of issuing
permits or some other form of prior
approval for all MSWLFs in the state/
Tribe, and must establish requirements
adequate to ensure that owners and
operators will comply with the federal
landfill criteria. A state/Tribe also must
be able to ensure compliance through
monitoring and enforcement actions and
must provide for public participation in
their permitting and enforcement
actions.

EPA-approved state/Tribal permit
programs have the opportunity to
exercise more flexibility and discretion
in implementing the criteria according
to local conditions and needs. Owners
and operators of MSWLF units located
within the jurisdiction of a state/Tribe
with an approved program may benefit
from this potential flexibility, which
extends to many parts of the MSWLF
regulations. For example, owners and
operators of MSWLF units in
unapproved states/Tribes must design
their new units and lateral expansions
of existing units with a composite liner
in compliance with 40 CFR 258.40(b),
whereas approved states/Tribes may
allow an owner/operator to use an
alternative design based on the
performance standard described in 40
CFR 258.40(a). Because of the flexibility
provided to an approved state permit
program, and because state permit
program approval is mandated by
section 4005(c)(1)(B) of RCRA, EPA
fully expects that most states will apply
for and receive full approval of their
MSWLF permit programs, thereby
maintaining the lead role in
implementing and enforcing the
MSWLF Criteria promulgated under 40
CFR part 258.

States are currently in various stages
of the program approval process. Some
states have received full program
approval, while several states have
received "partial" program approval,
whereby only some portions of the state
permit program have been approved
while the remainder of the program is
awaiting approval pending completion

of statutory and/or regulatory changes
by the state. In situations where a state
permit program is not approved, or
where portions of.a program are not
approved (in the case of a partial
approval), the MSWLF criteria (or
unapproved portions of criteria) are
implemented by the owner and
operator, with no Federal permitting
program or interaction. In such
situations, where the MSWLF criteria
are "self-implementing", each owner/
operator must document compliance
and maintain this documentation in the
operating record.

D. Summary of Proposed Rule
When the municipal solid waste

landfill criteria were developed, EPA
included a number of features that serve
to facilitate owners' and operators'
ability to come into compliance by the
promulgated effective dates. These
features include phased-in effective
dates, certain exemptions for very small
arid and remote landfills, and numerous
opportunities for flexibility in states/
Tribes with EPA-approved permit
programs. Despite these features, the
Agency received a significant number of
requests to extend the effective date of
the MSWLF criteria. These requests
came primarily from local governments
that own/operate smaller landfills who
related their problems with meeting the
effective date, including: (1) inability to
comply with unfunded federal
requirements; (2) lack of flexibility in
unapproved states; and (3) delays in
gaining access to new waste
management facilities. Therefore, on
July 28, 1993, the Agency proposed to
amend the municipal solid waste
landfill criteria (58 FR 40568) to extend
the effective date of the Criteria. The
proposal was not intended to change the
environmentally protective features of
the MSWLF criteria, but would provide
certain owners and operators with
additional time to come into compliance
with the MSWLF criteria requirements.

The July 28th notice proposed to
amend the criteria in four areas. First,
the Agency proposed to delay the
effective date of the criteria until April
9, 1994 for certain small landfills that:
dispose of 100 tons of waste per day or
less; are located in a state that has
submitted an application for permit
program approval by October 9, 1993 or
are located on Indian Lands; and are not
currently on the National Priorities List.
Second, EPA proposed to delay the
effective date of Subpart G, Financial
Assurance, until April 9, 1995 for all
MSWLFs. Third, in response to a U.S.
Court of Appeals decision, Sierra Club
v. United States Environmental
Protection Agency, 992 F.2d 337 (D.C.
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Cir. 1993,. the Agnncy proposed to
reumive the exemption from, the gound-
water monitoring requirements is 4
CFR 25850-25&55,,, for owners and
operators; of MSWIF units ad adi
remote, azeas that meet the qualifications
of the, sma l tldfil exemption outlined
in 40 CFR 25ft1li% Addifiandly,. EPA
proposed to' extend the effective date) for
all requirements of, the M6W LF'critri a
for a period of two years, until October
9, 1895,, for- all M&WLP mits n amid, and,
remote areas, hat qualf frLthe', smaf
landill exemption under 255(!t;
Lastly, the Agency proposed toe amend'
the final cover requirements by
requiring, owners/operators of MSWLF
units that cease receipt of waste by their
effective date to complete final cover
installation by October 4 1994 except
for very, smal MSWLF s. Very small
MSWtF S in arid and remote areas that
qualify for the small lndfil exemption
Lunder 258&1W,) and ceasec reeipt of
waste, before theiv effectIvA date of
October, %, 1995 must com plete final
cover ihstallation by Gctober 9, 199e,

IIL Response. to Cbmments and
Analysis of Issues

The 30h-d~y comment period for the
July 28th proposed rue endtd on
August 271, 1993. T he Agency received !

over 30G, comments, on the proposal.
This, section summarizes and addiresses
the major comments as they relate to the-
four major amendments In the July 2R
1993 proposal. The. Agency recei"d a
number of comments on the MSWLF
criteria not directly-related to. the issue
of delaying the) effective data, The
discussion, that follows. is limited to the
major,issuas relevant to the, July 28th
proposal. A discussion of the remaining
comments can be, found,, in a background
document available in the, RCRA. Docket
Information Center.

A., Dalaying the General Efficive Date

In the Jly 28th proposal, EPA
requested comment on, a proposed, six,-
month delay of the effective date (to
April 9,, 1994) for MSWLFsf accepting
100 TPU or less' of any combination- of
househo d, commercial, or, industrial
solid waste on an average, annual basis
that are located in either a, state that has
submitted an, application for permit
program, approval by October 9, 1993 or
on Indian lands and are not on, the
Superfuind National PHiorities List
(NPLI. The majority ofcommentors
were, generally in favor ofthe proposed
delay. The maJpr comments submitted
on this portion of the proposal are.
summarized belbw.,

1. A Six-Month Time Frame.
ITim proposed rule provided. for& aone-

time, six-oeth, delay ofthe general
effective date. Some commentirs
questioned the appropriateness of thei
Agency's choice of a sbx-month dekly of
the effective date. Propos-ls from
commentors ranged from tota
opposibon to any delay to enthusiastic
suppot for, a, longer delay by as. much
as two, year.. Commeatiors who
supported the etension cited many
reasons, iUding the. following: (1)
inability to comply witht unfunded
federal requirements; (a) lack of
flexibility in unapproved sto ; and (3)
delays in gainin g ac cess t, a now waste,
management facility., As. for these who
supported a longer delay, by asi much, as
tw. years, these commentrs, believed
that six months was too shortbased on
thei specific: situatio. As stated ini the
proposal, the Agency chose a, six-month
delay to accommodate the parties: most
in needS-owners and operators, such as
small communities (i clding, local
governments, that own/operate
MSWLFs)-wha have made good! faith
efforts to seek alternative disposal!
facilities and need some inited
additional time to, complete those
efforts. 58 FR 405,70-7. While six,
months. may not be, enough time for all
owners and operators to complete, all
necessary actions, EPA does not want to,
urther dely the, iiphnenta*n of the

critaria promulgated almost two years,
ago.. This additional tkme is- not
designed to solve the, problains facing
communities that recently, started the
siting process or who are many months
or years away from, operating a new
facility Lengthy delays could increase
the potential for environmental'
problems ('e.g- failure to close
substandard landfills) and' would
penalize those who took the necessary
steps to comply with the October 9,,
1993 effective date. Therefore, the
Agency did not find these arguments. to
delay the, effective date, beyond six
months to be. persuasive.

Other commentors suggested that EPA
should, delay the general effective date
for more than six months; to allow EPA.
more time to approve addiWional state
permit programs.. EPA has. determined
that, on the average,. review and
approval ofta typical state permit.
program application can be complted
within approximately six months. Based
on current information from states, EPA
believes that all or almost all states; will
submit an application for approvaL by?
October 9. 1993 This. six-month,
extension will, ensure in most cases. that
the federal criteria would not become,
effective before the state permit program

was. approved, thus, allowing many,
owners; and operators to, avoid the,
situation Gf ga ing up to, meet federal
standards and then, a few, months. later,
changing to meet newly approved state
standards, In, additin o, this additional
time will allow, a vast majority, of
MSWLF owners and operators to. take
adv ntae of the fiexibiity, and the
potenti cost savings available' when
states are approved.
2 100r Tons Per'Day or Less Size,
Limitation

The, proposed rule, limited the six-
month extension, to, smaller landfills
that accept 100 tons, per day or less of
any combination of household,
commercial, or industrial solid waste,
The Agency received a number of
comments on: this, restriction. Some
commentors suggested an increased
tonnage, limit (Up to; 750 TPD), whilej
others, questioned the need to, limit the'
extension, based on the, amount ofwaste
accepted by the, landfll and felt that the
extension. should be available, to, owners
and operatom regardless of the; amount
of waste. accepted, per day (4e., a blanket
extensionl, As' stated in, the proposal,
the, Agency believes that the 100 TPD, or
less cut-off is, representative of the,
maiority of smatler community landfilla
that have had, the most diffirulty coming
into full. compliance by the October 9,

993 deadline, because, financial
conditions, legal. challenges, and.
geography have created significant
obstales to, compliance;, oAen. despite,
good-faith efforts, to., comply., For
example,, many of the, smaller landfills,
intend to, close, and their users will
instead, send their waste to, & regional.
waste management facility wherethey
can, take advantage, of, economies. of
scale. The. process; of regionalization,
including closure of their existing
MSWLF and construction, ofta new,
transfer station,; has, taken, more, time
than, many, small. communities had
originally, anticipated., Aditionally, the
Agency is. concerned that increasing the
tonnage, or allowing a "blinket" or
unlimited extensinn, a. suggested by
some commentors, wou1 not fulfill,
EPA's goal of granting relief to only
those most in need-primarily small'
communities By setting the, limit' at 100
TPD, the Agency targets relief to the)
greatest extent possible whfil ensuring
that most waste,, as- of October 9,, 1993,
will, be. disposed in accordance with, the
requirements, of 40 CFR part 258, As
discussed in the, proposal, setting, the
limit at 100 tons. per day would provide
potential relief to approximatel, 75
percent of the MSWLFs in, the country,
wich, manage only about 15 percent of
the total national waste stream.



Federal Register I Vol. 58, No. 189 I Friday4. October 1, 199a / Rules and- Regulations& 5153%,

One commentor argued thatthe
Agency should have adheredtb its own
definition, in the October 9, 1991 rule,,,
of a small landfillTused for-the-small
landfill exemption foundat 258,.1Wf
(i.e., 20 tons per day); In dbveloping the
proposed, size limitation, EPA found
thatlandfilsh accepting no more than
100-tonsaper day of solidwaste tend'to
be those experiencing the mostlsevere
budget and technical problems,. The
Agency did not set the waste-acceptance
limit fbr this extension at' 20 to0ns per.
day,,because the scope of the proble'm
appeared to extend'to somewhat larger
landfills, primarily those serving,
communities with a population up to a
range of 45,000 to 57,0f0'(i.e., landfills
accepting approximately 100 tons per
day), Additionally,.a portion of the
landfills accepting 20 TPD or less will
qualify for the two year delay of all of

_the MSWLF criteria (see subsection D;
Very SmallMAid and.Remote MSWLF
Extension), if they meet the criteria of
the small'lndfillexemption in 2S8.1(1):
Therefore,.the Agency, is retaining, the
100 TPDlimit in the-final rule. As in the
proposal, it'is important'to note that the
effective date for MSWLFunits
accepting greater than 100TPDwill :

continue to he October 9, 1993. '
In the' proposed rule, the Agency

solicited comments on whether two
calculations were necessary to
determine whether an MSWLF unit
qualified andcontinued'to beeligible
forthe extension. Fiist, taqualify for the
extension, the MSWLF unit woild'have
had to dispose of 100 tons per day or
less of solid waste between October 9,
1991 and October9, 1992. Second.the
owner/operator, of the MSWLF unit
would notbe allowed to dispose of
more than an average of 160TP ofU
solidiwaste each month between
October 9, 1993'and April 9, 1994. The
"historical" (e.g., Octber,9; I991
through October 9,. 1992)time frame
was suggested'maihly to assure that'
larger. landfills would. notalter the,
amount' ofwaste they are presently
accepting in order to take advantage of'
today's six-month extension, wlhile the
monthly average calculation was-
intended to ensure thatLthe"small,"
landfillswouldiromain, saduring the
extension period. AsAiscussed inthis
preamble, today's extension is intended
for smaller landfills already in
existence.

A few commentOrs generally
supported the need for an historical
time frame calculation to determine that
the MSWLF qualifying for the extension
was indeed-a'small landfill However,
numerous commentors, including maty
small landfill'owners andoperators,
cited many reasons why, theybelieved

the proposed method of determining the
historical time frame (i.e., basedion the
average collected during the year
October- , 1991 through O0ober 9,
1992 was unnecesswily restrictive. For
exampl , commentors feltthlie historical
time frame did n'ot consider that
unusuall circumstances (e.g., sudden
additional'tncomiig waste due'to ,

closure, of a neighboring landfill during
thetarget year) may have-increased the-
quantityof-waste-to a landfill during the
target period. Commentors alWo~were
concerned that agreat deal of time and,
resources could be spentin determining
whether or not alnafills, with noscalbs
or pastrecords, qualified for the
extension, Commentors noted that
recordkeeping at small landfills, usually
staffed part-time, may be non-exdstent
for the historical time period, may-not
be organized in away that idbntifies the
daily tonnage, nor allows such alime,
period t0,bereadilyidentified These,
commentors felt that such resourcesand'
time would'Ibe better spenV upgrading
the landfill or, flding wastw
management altematives. One.
commentor argued that their landfill did-
not begin receiving waste until afterthe
historical-time period and-therefore has
no records.

The Agency recognizes that'some of
these situationscould prevent some
otherwise deserving landfillg from
qualifying for the six-month extension.
Today's rule is intended to grant'needed"
relief to certain MSWLF owners and

operatorsima manner that does not
disqualify truly deserving facilities and
does not increase owner/operator
record-keeping burden .in order to
qualify for the extension. In an effortto
balance-theneed'to liinit-the extension
to-only small landfills, while at the
same time limiting theburden on those
who qualify, today'sfinalrule, provides
thatthe extension is for units that
"disposed of i0tbns per day, orless of
solid'waste duringa representative,
period prior to October 9, 1983."The
historical measurement of waste receipt
should be based on.the average
acceptance of-wasteover a-,
representative period priorto October 9,
19.93,.as determined by the owner!
operator. In determining thelhistorical,
measurement ofwaste, the Agency
recommends that owners and-operators
determine the average receipt of waste
during the periodofOctober 9,.1991
through October 9, 1992. This period-of
timeshould provide the most*current,
representative "snapshot!' of waste
receipt at a MSWLF unit. Waste receipt
at MSWIF units after October 1992 may
not be as representative due tochanges
in practices (either downsizing or

upgrading) as a result oQthe impending
October 9,, 1993veffective-date.uowever,.
in the instance that the owner/operator
does not have records for this period; or
believes that this period is-not
representative oftheir pastreceiptjof
waste,then the owner/operator mav
choose an-alternative per iode (g& e-
most recent twelve consecutive-month=
period not-impactedby extraneaus
circumstance),'The historical -
calculation method adopted for todahys-,
extension is implicitlythe same asthe'
historical measurement methodMSWLF
owners and operators use in
determining if their MSWLF wiltimeet,
the smal landfil• exmption (lessthaw
20 TPD) of 258.1(f) Owners-and'
operators therefom- will have the
flexibility to base-their-historical,
determination of average, wastereeeipt
on their availablerecordawhile,
considering special circumstances.

It is the.r-esponsibility of the owneri
operator to document an-historical
acceptance of waste of 100 TPD orless.
The Agency will not~requireowners and
operators to maintain records on the
amount. of waste the. facility accepts but
if the owner/operatorbbelieves that the,
facility. may, be close,tothe 100 TPD
limit, then it may be-in the owner/
operators' best interest to develop and;
maintain, some indication onthe:
amount of waste acceptedgiventhe-
possibility, of citizensuitsbeing filedi
under section 700Zof RCRA.

Commentors supported the proposed-
monthly calculation. during ,the
extension period .to continue to qmulify
for the extension. Therefore, MSWLFs
will continue tobe required to accept
100 TPD or less based on a monthly,
average duringthe time period of.
October 9, 1993 untilaEpril 9, 1q-94to
qualify for an extension,

Finally, the proposed rule requested
comment, on methods of calculating the
tons per day accepted by facilities. EPA-
suggested'two-methods: (1-)divids the
total annualamount of.waste receive
by 365,days or, (2) conduct a one-time
measurement of a day's typical full
trash-hauling vehicles, then estimate-the-,
weight from, volume of trash-hauling,
vehicles by using axonversion. factor,
(e.g., one ton equal to three cubic yards
of waste) or using sales/acceptance
receipts from trash haulers. Commentors
generally agreed thatiboth of these
methods to calculate the acceptanceof
waste would suffice, for the majorityof,
their situations. Several commentors
suggested the use-of a conversion factor
of one ton equal'to five cubic yards of
noncompacted waste , Rather than set
strict calculation methods, the Agency
believes that the-approach should
remain flexible whereby the owner/
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operator use reasonable and defensible
assumptions in calculating their
tonnage.

3. Lateral Expansions
The proposed rule limited the

extension to existing units and to lateral
expansions of existing units to
accommodate trench and area fills. A
few commentors were concerned that
landfills qualifying for the extension
would laterally expand over a larger
area than actually needed, thus greatly
increasing the size of their existing unit
by the new April 9, 1994 effective date.
The commentors proposed that EPA
limit the capacity of MSWLF unit lateral
expansions to not exceed six-months of
capacity for the entire MSWLF unit. The
Agency feels that this type of limitation
would create an unnecessary
complication for owners and operators
in implementation of this extension and
that this issue already is addressed in
the current definition of an existing
unit. The definition of "existing
MSWLF unit" in § 258.2, defines such a
unit as one that is receiving solid waste
as of the effective date of the landfill
criteria with the caveat that waste
placement in the unit be consistent with
past operating practices or modified
practices to ensure good management.
The Agency has interpreted this to mean
that an existing unit is defined by the
areal extent of waste (sometimes
referred to as the waste "footprint")
placed as of the effective date of the
criteria and that the spreading of waste
over a large area to avoid the liner
requirements is not acceptable (see 56
FR 51041, October 9, 1991).

A commentor suggested that EPA
should only have granted an exemption
to landfills that were undertaking
vertical expansions, and not extend the
axemption to lateral expansions. As
noted earlier, the major difficulties in
meeting the criteria deadline appear to
fall mainly on smaller community
landfills and the extension therefore is
largely directed at such landfills. Many
of these smaller landfills use trench and
area fill practices. For example, in a
trench fill operation, a small trench is
excavated, filled, and covered in a
relatively short period of time. As the
old trench is filled, it is extended to
accommodate additional waste. This
extension is by definition a lateral
expansion. Limiting the extension to
vertical expansions would therefore
disrupt these customary practices and
limit the extension to considerably
fewer landfills than EPA intended.
Therefore, today's final rule continues
to allow existing units and lateral
expansions of existing units to receive
the six-month extension.

4. State Submittal of a Permit Program
Application

The proposed rule limited the six-
month extension only to owners and
operators of MSWLFs in states that have
submitted an application for permit
program approval by October 9, 1993 or
are located on Indian Lands. Some
commentors questioned the need for the
state to have submitted an application
in order for the owner/operator to
qualify for the extension. The Agency
continues to work toward its goal of
approving all states and Tribes (to the
extent they apply). Approval of State/
Tribal permit programs is a high priority
and the Agency does not want the
extension to detract from this goal. EPA
believes that the linkage of the
extension to submission of an
application will serve as impetus for
states to submit their applications by
October 9, 1993 and for advancing the
Agency's goal of approving all states by
April 9, 1994. In fact, the Agency now
believes that every state except Iowa
will submit an application by October 9,
1993.

In the proposed rule, the Agency
indicated that when it published the
final rule, it would include a list of
states who have submitted an
application by the date on which the
final rule was signed. 58 FR 40572.
Because most states have now submitted
an application, for purposes of
simplicity, the following is a list of
those states who have not submitted an
application as of the date of signature:
Alaska, American Samoa, Arizona,
Guam, Hawaii, Iowa, Maine, New
Jersey, Northern Marianas, Ohio, Puerto
Rico, Rhode Island, and the Virgin
Islands. Because most of these states are
expected to apply between the date of
signature and October 9, 1993, owners
and operators of MSWLF units located
in these states are encouraged to contact
their state to find out whether the State
has submitted an application by October
9, 1993.

Due to the time and resources
required to deal with the effects of the
Great Flood of 1993, the state of Iowa
has indicated that it will not be able to
apply for approval of its permit program
by October 9, 1993, although the state
had originally planned to do so. -In an
effort not to penalize those small
landfills in need of relief located in the
state of Iowa, the final rule does not
include the requirement that Iowa
submit a permit program application by
October 9, 1993 for owners and
operators in that state to take advantage
of the six-month delay. Owners and
operators in Iowa, however, will be
required to meet all other requirements

to qualify for the six-month extension in
today's final rule.

In the proposal, the Agency provided
that owners and operators of MSWLFs
located on Indian lands would be
eligible for the six month extension
even if the Tribe had not submitted an
application for permit program approval
by October 9, 1993. As discussed in the
proposal, RCRA does not require Indian
Tribes to develop a permit program for
MSWLFs. Because many of the landfills
on Indian lands could qualify for
today's six-month extension by virtue of
the fact that they accept less than 100
TPD and are not on the National
Priorities List, the Agencyproposed to
allow MSWLF units on Indian lands to
take advantage of the six-month
extension, even if the Indian Tribe has
not submitted an application for permit
program approval by October 9, 1993.
Commentors agreed with this provision
as long as all other requirements for the
extension are fulfilled. Therefore,
today's final rule allows owners/
operators located on Indian Lands to be
granted the six-month extension as long
as all of the other requirements of this
rule are met.

No comments were received that
suggested changes to the proposed
definitions of "Indian land or Indian
country" and "Indian Tribe or Tribe."
Therefore, these definitions are retained
in today's final rule. While the
definition of Tribes in today's final rule
does not explicitly include Alaska
Native Villages, EPA believes that, to
the extent these entities exercise
substantial governmental duties and'
powers, they would be eligible to apply
for permit program approval. For
purposes of today's rule, as with Indian
lands in other States, EPA is allowing
landfills on Native Village Lands to be
eligible for the six-month extension
whether or not the Village has
submitted an application for permit
program approval.

Some commentors suggested that EPA
delegate to states who have submitted a
permit program application by October
9, 1993 more flexibility in
implementation of the delay.
Commentors suggested, for example,
that such states should have the
flexibility to: Petermine the need for a
delay on a site-by-site basis, to grant
longer than a six-month extension, or to
waive the 100 TPD limit. As discussed
throughout this preamble, the Agency
set the length of the extension and size
criteria so as to target limited relief for
those MSWLF units in greatest need-
small landfills. Therefore, in order to
maintain this focus, the Agency will
continue to require that these criteria be
used as the minimum national criteria.
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However. other commentors were
conerned that ielat ,ofthe crtedr,
would undermihe'states' effortsin
implementing theMSWLF criteria (0,.g_
oppose- state's existing closure
schedulbsfor substandard landfills). As
statedin,theproposal. a state/Tribe,
regardless of its permnitprogram
approval status, may impose more
stringent effective dates andlor more
stringent criteria for.quali ingfor an
extension (e.g,,.maintaincurrentclosure
schedules) if they schoose.Therefore,,
the extension shouldnot havetho
negative effect. predictedby-these.
commentors.

5. Netional'Ptioritls, List

The proposedrulkdid'not extend'the,
six-month extension to MSWLFs
currently on the.Superfmd National,
Priorities List as published in appendix
B to 40 CFR part 300.Commentors
agreed witltthiSexclusioni therefore,.
the final'ruleretainsthis, provision.

-Some commentors suggestedthat. the
extension be;frther restarictedby
disallowing any ISWLF that is on a
state Superfind'list or inviolationof-
another state environmental regulktin.
As discussed in the previous section,
states may always be more stringenti

-_(e.g., prevent-&SWUon their state,
Superfund lists-from g aining an
extension).in their approad to the
extension.

6. Other Limitaffons &ugges ediby ,
Commentor&

A fewcommentors requested that:
EPA limit the extension to prohibit;
MSWLFs that qualify from acceptih
non-hazardous industrial waste. Undbr
the criteria as provulgte&.on October
9, 1991, MSWLFs may acceptnon-
hazardous industtiar waste to be co,
disposed with householdrwaste..The
Agency did.not limittoday's extension
in the manner suggestedbr the:
following reasonsi{ti1ha prohibition of
non-hazardous industria'waste wourF
be diffiGlt'to implement and enforce:
(2) this waste stream typically
represensu .asmali fraetion of thwentire
waste sent to.a.MSWLF; (3) for some-
generators, the localMSWLF represents
the only economical methodof disposal
of their nonhazardusindustrial waste;,
and (4), this isaone-timeextension for
a short pariod' of time.(Lae,,six months),
Therefore,theflnaltrule wil aliow,
MSWLFsqualifyinfor the.extension to
accept onhazardous industrial waste.
for co-disposalwithhousehold waste..

Finally, some commentorssuggsted
that in, order touqpaIif, for thaextension.,
the MSWLF mustb cmpancewith-
all oftha location, restctions of subpart-.
B of the criteri.by thefftiw date.

EPA did-notlimit theextensiobased
on a facility, meeting;the.-location,
restrictions-because manyrof the
restrictions[e-g., wetlands, faultiareas.,
seismic zones) do rot, applyto existing
units, the major target of e extensiom
In addition..under the criteria as
promulgated; existing unitwthatcannot
meet the requirements for airports,
floodpI.ns, orunst6bloareas already
have until October9, 1996 t,close
(unchanged by/today/s-rul). Limiting
the extensiom for these facilities would,
not have-much.of 'anefficttherefure
today's fifalirule does itoplacoocation.
restrictions on MSWILs-eligiblafour the
extension,

- B. Delaying tle FnanciolA&surance
Effrctive Date

Theproposed rle providedifra one-
year extension of the financiali assurnce
reqpirements(ffrom ApnL9,.1994 to
Apri9; 195) forall MSWL~s,,
regardless.,of size. The majority of
commentors-supporte&the need to
extend-the financial assurance
requirementsi Commentwornoted that:.
the onw-year delay provides timefor the
ownerstand operators t,budget andto,
acqp4,the~appropriate financial
assurance mechanism, for, their
MSWLFs. TheAgncy. insetting the
originallApril 9, 1994 effectivedatoifor
the financial assurance-requiremets,
believed that this datewoeudiallow,
adequate time to. piumulgate a financal
test fo6r local- goyvrumnti-and another
test forcorpomtions-(aee56 -FR 50978).
However, theAgency-currently
estimates that neither financialtest will
be promulgated within the time f e
anticipated. TheAgency-believeathat
local.governments.should-have these
financial testaavailable to thembefore
the financial responsibility, prvisions
become.effective. The delayof- one year-,
provided inthis ruleshould enable EPA
to finish promulgation,of-those testsland!
should ensurethat owners and
operators&wil alhve the opportunity to-
evaluate their needsehasedon these
financialitests. As a result, many, local,
governmentswillflbe abl-torealizera
significant,decreasein thecost of.
compliance with the financial,
responsibility requirementswhile
assuring that the costsassocfikte&wRh
closure,post-closure, andiknown,
corrective.action attha4MWLFswillbeI
met.

A few commentorm suggested that
Eextvd-tlie ffctv&dwtofthe
financi assurance requirements
beondtheproposedioneear dekyp
The Agin antiipatethattha-one,
year extensionwil.be sufficint time4o)
completwtheproposaland
promulsation ofthe-flnanci LtestsiEPA,

also believes-thationeyear shuld
provide adequatenotice toaffecti
parties so theymay determinewwhehier-
they satisfy, the applicable-flnancialitest
criteria for all of the obligations
associated witli their:facilitiesor
whether they needtutobtaiunamaltrmate
instrument. for someor all oifthebr
obligations.,The Agencyinotethat!
appravadstatamdTribehave then
flexibility to- dvelup)ltoative,
financial mecanismrthameeathe
criteria, spedified ,in ,258 74({t),ftw use
by their ownersand-loperators .T.Ti-may,
include developmentoft statewffancat
test. Therefore; todayt s-flnat mlbrethins
the oneyearextnsion fr. finrncia
assurance,

C. Very SmalldAiand Pe OtaMS WL
Extension,

1. Commentor-Stggested Limitations tb
Qualify, for the Two-Year5ftensio

Th October 9, %,'.Finarl e fonthe-
MSWLFCriteriaicluda&an;exemption
for ownem an& operators, ofcertain,
small MSWLF 'units .froimthedsign,
(subpart D) and groun&water
monitoring and corraciveactioni
(subpart E) requirementsoftheoCriteria.
See 40 CFR 258,1(i. To qualif~ifor the
exemption, thasmall landfill had to
accept less-than 20 tons per day, onani
average-annual.basi*,exhibitno
evidence of groundwater
contamination, andiserve eitherv,(i) A community: that experiehas-an
annual interuption ofiat Ieasththroe
consecutive-monthof! surface
transportation that preventsiacaessto al
regional, wastekmanageinent fcillty, or

(ji-)},!communitythat hasno-
practicable waste-management
alternative and~the land'fllunit isi
located in an area thatrannually receives,
less than-or equal-to,2&inches of
precipitation.

In-,adopSngthis limitedtexemption,
the Agency maintainedthat ithad
compliedwith the statutoryi standardito
protect humanzheoltkand the-)
environment, takinginttacnttihe,
practicable capabilities fsmalFllmdfilM
owners-an& operators See discussiair
56 FR 50991.

In January 1992, theSierraluband!
th& Natural Resources Defense Councili
(NRDQ) filed &petitionwiththeU.S,
Court, of Appeals,,JistdLio of:duumndhi
Circuit, fdr i iewerof thsisubtitkfll
criterIa Th& Sierr CluhandN=l(suit
alleged among othethihgo6, thatEPA,
acted illeellyiwheit xemptacthese
small landflllsfmm thegsundwater
monituringrequkement. ODnkay7,

.1993 ,th&U ited Stateso,&Ct of,
Appeal, fothe Bistrict ofCGlumbia
Circuit, issue&aropiniol. pertainingur

5T34
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the Sierra Club and NRDC challenge to
the small landfill exemption. Sierra
Club v. United States Environmental
Protection Agency, 992 F.2d 337 (DC
Cir. 1993).

The Court held that under section
4010(c), the only factor EPA could
consider in determining whether
facilities must monitor their ground
water was whether such monitoring was
"necessary to detect contamination,"
not whether such monitoring is
"practicable." The Court noted that
while EPA could consider the
practicable capabilities of facilities in
determining the extent or kind of
ground-water monitoring that a landfill
owner/operator must conduct, EPA
could not justify the complete
exemption from ground-water
monitoring requirements. Thus, the
Court vacated the small landfill
exemption as it pertains to ground-water
monitoring, directing the Agency to
.o * * revise its rule to require ground-
water monitoring at all landfills." (The
Court decision did not affect the small
landfill exemption as it pertains to the
design requirements.)

Therefore, today's final rule, as
required by the Court, modifies the
small landfill exemption whereby,
owners and operators of MSWLF units
that meet the qualifications outlined in
§ 258.1(f) are no longer exempt from
ground-water monitoring requirements
in 40 CFR 258.50-258.55.

The proposed rule, while removing
the exemption from ground-water
monitoring for these very small
landfills, provided a two-year extension
of the effective date for those landfills
in order for them to rethink and act on
their waste management options in light
of the Court ruling. Some commentors
proposed limiting the two-year
extension to only the ground-water
monitoring requirements of part 258.
The Agency believes that man wof those
facilities that qualified for the small
landfill exemption made a decision to
remain open'based on the costs of
operation without ground-water .
monitoring. These landfills acted in
good faith, and should therefore be
allowed to reconsider their overall
decision now that the costs have
fundamentally changed. These facilities
should be given a similar amount of
time that other facilities have had to
make such decisions. (All MSWLFs
were originally given two years notice
following promulgation of the criteria
during which time they could decide
whether to remain in operation when
the criteria take effect.) Therefore, the
final rule provides for an extension for
all of the MSWLF criteria requirements,
for a period of two years, for all MSWLF

units that qualify for the small landfill
exemption (§ 258.1(f0). (It is important to
note gat this extension is independent
of, and not in addition to, the six-month
extension for MSWLF units accepting
less than 100 TPD.)
2. Alternatives for Ground-Water
Monitoring

The U.S. Court of Appeals, in its
decision, did not preclude the
possibility that the Agency could
establish separate ground-water
monitoring standards for the small dry/
remote landfills that take such factors as
size, location, and climate into account.
Therefore, in the proposal, EPA
requested comments on alternative
ground-water monitoring requirements
for these facilities.

While the Agency received a number
of comments supporting alternative
ground-water monitoring requirements
for these very small landfills, several
commentors requested additional time
to provide suggested altematives.
Therefore, the Agency will continue to
maintain an open dialogue with all
interested parties to discuss whether
alternative ground-water monitoring
requirements should be established and
will continue to accept information on
alternatives. Information and
suggestions on alternative ground-water
monitoring requirements can be sent to
"Alternative Ground-Water
Monitoring", Office of Solid Waste (OS-
301), U.S. Environmental Protection
Agency Headquarters, 401 M Street,
SW., Washington, DC 20460.

Commentors also suggested that the
Agency set an effective date for the
ground-water monitoring requirements
for these very small landfills two years
after the promulgation of regulations
regarding alternative ground-water
monitoring for these facilities. The point
of today's action is to respond to the
Court's mandate. At this time, the
Agency is still investigating this issue
and cannot be certain that practicable
alternatives for detecting ground-water
contamination will exist for MSWLF
units that would qualify for the
exemption under § 258.1(f). Therefore,
today's final rule does not tie the
effective date of ground-water
monitoring for landfills that qualify for
the small/arid and remote exemption to
promulgation of alternative ground-
water monitoring requirements.

D. Modification of Closure Provisions for
Owners/Operators Ceasing Receipt of
Waste by Their Respective Effective Date

The proposed rule modified the
closure requirements for MSWLFs
ceasing receipt of waste before the
effective date by requiring these owners

and operators to complete cover
installation by October 9, 1994 rather
than six months after last receipt of
waste. Commentors agreed with the
assessment of the problems associated
with completion of closure activities
within six months of last receipt of
waste. Some commentors restated their
view that the requirement to finish
closure during the late fall/winter
months of October through March
would be most difficult and subject
their facilities to delays, if not rendering
it impossible to complete within the six
month time frame.

A few commentors suggested that the
Agency extend the completion date for
closure activities beyond the proposed
October 9, 1994 to accommodate their
specific situation. EPA believes that the
October 9, 1994 deadline provides
sufficient time for owners and operators
of closing landfills to complete cover
installation. This would mean that
owners/operators that are subject to the
October 9, 1993 effective date would

-have at least one year to install a cover,
while owners andoperators of landfills
subject to the April 9, 1994 effective
date would have at least six months to
install a cover. Both time frames should
provide at least six months of moderate
weather during which to plan and
install a landfill cover.

Therefore, the final rule retains the
requirement that owners and operators
ceasing receipt of waste before their
effective date (either October 9, 1993 or
April 9, 1994) complete cover
installation by October 9, 1994. Owners/
operators of very small landfills that
qualify for the extension in 258.1(f) who
cease receipt of waste prior to the new
.effective date of October 9, 1995 must
complete cover installation by October
9, 1996. As in the October 9, 1991 final
rule, owners and operators failing to
install a cover by these new dates will
subject the MSWLF unit to all of the
requirements of part 258.
E. MSWLFs Receiving Flood Debris

A tremendous volume of debris from
the Great Flood of 1993 in the Midwest
is expected to strain the capacity of
certain MSWLFs in that region as well
as interfere with their efforts to comply
with the criteria. On July 28, 1993, EPA
asked for comments in the proposal on
how to accommodate landfills that will
be affected by this flood-related debris,
given the original October 9, 1993
effective date for the MSWLF criteria
and the extensions proposed at that
time. The comments received generally
acknowledge the need to provide some
relief to such landfills. While some
commentors requested a special two-
year or open-ended extension, others
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indicated that six months would
generally suffice, based on past
experience in dealing with floods and
on existing landfill capacity. Several
commentors requested that states be
delegated the authority to grant targeted
relief to MSWLFs within their state that
were in need.

After reviewing and considering
comments, the Agency developed a
regulatory scenario that meets the
Agency's dual goals of granting relief to
those MSWLF units affected by the
flood of '93 while maintaining
simplicity for the purpose of
implementation. The final rule contains
a two-stage approach for extending the
effective date or such landfills, which
is independent of the extensions
discussed earlier in this preamble (e.g.,
for MSWLFs receiving less than 100
TPD).

First, existing MSWLF units and
lateral expansions of existing MSWLF
units may continue to receive waste up
to April 9, 1994, without being subject
to part 258 (except the final cover
requirement), if the state determines
that they are needed to receive flood-
related waste from a Federally-
designated disaster area resulting from
the Great Flood of 1993. This provision
responds to EPA's belief that in most
cases, six months will be adequate to

* handle flood-related waste especially for
historically smaller landfills that
ordinarily would have qualified for the
six-month extension for landfills
receiving less than 100 TPD, but now
exceed the tonnage limit due to
acceptance of flood debris. As with
today's six-month extension for MSWLF
units accepting 100 TPD or less, the
extension for MSWLF units accepting
flood-related waste is limited only to
existing units and lateral expansions of
existing units; it is not intended for new
units.

Second, existing MSWLF units and
lateral expansions of existing MSWLF
units that have received a six (6) month
extension, may continue to receive
waste without being subject to part 258

(except the final cover requirements),
for an additional period of time up to
six (6) months beyond April 9, 1994, if
the state determines that the MSWLF
unit is needed to receive flood-related
waste from a Federally-designated
disaster area resulting from the Great
Flood of 1993. This second provision
will allow those states that believe that
their owners and operators may need to
operate for an additional period of time
after April 9, 1994, to continue to
operate up to another six months
without being subject to part 258, only
on an as-needed basis determined by the
state. EPA encourages states to limit the
use of this additional six month
extension only to situations where local
hardships will occur if the site Is not
available for continued flood cleanup
activities. EPA does not intend this
flood-related extension to delay
compliance any longer than is necessary
to meet clean-up needs, especially for
larger facilities that are not subject to
the general six-month extension
discussed earlier. In no case, however,
may a state extend the effective date for
these landfills beyond October 9, 1994.

Owners and operators of MSWLF
units who receive an extension to
receive flood waste and cease receipt of
waste at the end of that extension, must
complete cover installation within one
year of the date on which the extension
ended, but in no case shall the cover
installation extend beyond October 9,
1995. Owners and operators of MSWLF
units that continue to accept waste after
their extension expires must comply
with all of the part 258 requirements,
including: (1) The ground-water
monitoring requirements in accordance
with the schedule in 258.50(c) or in
accordance with an approved state/tribe
schedule and (2) the financial assurance
requirements by April 9, 1995.

F. Other Issues Pertaining to the July 28,
1993 Proposal

1. Sewage Sludge Disposal
Commentors agreed that EPA should

not grant removal credits authority to a
POTW unless the POTW sends its'
sewage sludge to a MSWLF unit that
complies with the full panoply of the
part 258 rule requirements. Hence, EPA
will not grant removal credits authority
to POTWs if they sand their sludge to
landfills using one of today's extensions
(e.g., small landfills that choose to take
advantage of the six-month extension, or
very small landfills that qualify for the
two-year extension), since such landfills
will not be in full compliance with part
258.

2. Effects of the Extension on Source
Reduction and Recycling

One commentor felt that an extension
to the MSWLF criteria effective date
would undercut recycling and source
reduction due to continuation of
"cheap" landfill tipping fees. EPA
promotes an integrated waste
management approach favoring source
.reduction and recycling as the preferred
options. EPA does not believe that this
rule will create significant negative
effects on the Agency's goal of
increasing cost-effective source
reduction and recycling. This is a
limited extension, in most cases lasting
only for a six month time frame and as
discussed earlier, affecting only 15
percent of all waste. In addition, many
states have already closed or are in the
process of closing their inadequate
landfills that would fail to meet the
MSWLF criteria requirements. The
overall effect of the criteria continues to
be supportive of both safer disposal and
more incentives for alternatives to
disposal.

IV. Summary of This Rule
Table I provides a summary of the

changes to the effective dates of the
MSWLF criteria as outlined in today's
final rule.

TABLE I.-SUMMARY OF CHANGES TO THE EFFECTIVE DATES OF THE MSWLF CRITERIA

MSWLF units accepting less
MSWLF units ac- than 100 TPD; are not on the MSWLF units that

cepting greater t NPL; and are located In a meet the small land- MSWLF units receiving flood-
fan TPD "taevha fill exemption In 40 related waste

plicatlon for aprovalby CR§51(

General effective date, ............ October 9, 1993 ...... April 9, 1994 ............................ IOctober 9, 1995 ...... Up to October 9, 1994 as de-
termined by State In six
month Intervals.
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TABLE 1.-SUMMARY OF CHANGES TO THE EFFECTIVE DATES OF THE MSWLF CRITERIA-Continued

MSWLF unt accep n % be
MSWLF units ac- than 100 TPD; are not on the MSWLF units that

NPL; and are located In a meet the small land. MSWLF units receiving klod-stat that has submitted an ap- fil exemption In 40 related waste
011lon for aproval by CFR §25.1(f)

This I lhe efectiv dabs for W-
Clon, - d-gn,

Dateby whlchtodoes fcea Octobr, 1994 October 9, 1994 October 9,1908._ Within one year of date deter-

receipt of waste by to gen- mined by State; no later
stal effective date. than October 9, 1995.

Effective date of groundwater Prorto receipt of October 9, 1994 for new units; October 9, 1995 for October 9, 1994 for new units;
monitoring and corrective ac- waste for new October 9, 1994 through Oc- new units; Octo- October 9, 1994 twough Oc-
ton. units; October 9. tober 9. 1996 for existing bar 9, 1996 for tober 9, 1996 for existing

1994 through Oc- and lateral expansions, existing and lat- and lateral expenelo.
ter 9. 1996 for emi expansions.
existing units and
lateral expansions.

Effeclive date of firandal as- Apri 9, 1996 ......... Apil 9, 1996 ............... October 9, 1995 ...... Apil 9, 1995.
surance requirernts. I_ II
I If a MWLF receives waste after this date the unit must comply with all of Part 258.

V. Economic and Rogulatory Impacts

A. Regulatory Impact Analysis

Under Executive Order 12291, EPA
must determine whether a new
regulation is a "major" rule and prepare
a Regulatory Impact Analysis (RIA) in
connection with a major rule. A "major"
rule Is defined as one that is likely to
result in: (1) an annual effect on the
economy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individual industries,
Federal, state/Tribal, and local
government agencies or geographic
regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation or
on the ability of U.S.-based enterprises
to compete with foreign-based
enterprises in domestic or export
markets.

The amendments to the regulations
outlined in this rule will, except for the
provision requiring dry/remote very
small landfills to perform ground-water
monitoring, have the effect of reducing
requirements imposed by the 40 CFR
part 258 criteria. While the Agency
estimates that increased costs to
households for the ground-water
monitoring requirements added as a
result of the Court's decision may be
significant for some of the very smallest
communities, the Agency does piot
believe that this is a major rule for the
purposes of determining whether to
conduct an RIA. Moreover, under
today's final rule, owners and operators
of MSWLF units that meet the small
landfill exemption of S 258.1 (f) are
provided regulatory relief by a delayed
effective date.

EPA has updated and revised the cost
estimates reported in the preamble for
the proposl for today's rule. A detailed
explanation of unit costs and
methodology can be found in a
technical memorandum to the docket.

In estimating the national annualized
costs attributable to the removal of the
ground-water monitoring exemption for
dry/small landfills, the Agency defined
small landfills as those accepting less
than 20 tons per day (TPD), and dry
landfills as those located in areas
receiving less than 25 inches of
precipitation per year. (The Agency
does not have complete data on the
number of very small landfills that
qualify for the exemption because they
are remote; that is, because they
experience three consecutive months
with no surface transportation.
However, the Agency believes that most
of these landfills are captured in the
assumptions used to develop the
estimated number of small arid
landfills.) EPA assumed a universe of
750 dry/small landfills will be operating
in 1995 (approximately 517 1 TPD
landfills and 232 10 TPD landfills). This
estimate is derived from the municipal
landfill survey of 1986, and is based
upon the closure dates reported by
landfills at that time. EPA assumed
landfills which reported closure dates
prior to 1995 will have closed and those
communities have turned to larger
landfills which would not be affected by
today's rule. For landfills which
reported closure dates after 1995, EPA
estimated ground-water monitoring
costs.

EPA developed national costs
estimates using most of the assumptions
used in the Regulatory Impact Analysis

(RIA) developed for the revised Criteria.
For the purposes of this analysis, EPA
assumed that landfills would monitor
ground water during the operating life
and for a thirty year post-closure care
period (the post-closure care period
requirement may vary in an approved
state). EPA estimated costs for two
representative sizes under 20 TPD: A 10
TPD landfill and a 1 TPD landfill. The
Agency assumed that for a 10 TPD
landfill, five well clusters, with three
wells each would be used. For a one
TPD landfill, EPA assumed three well
clusters with three wells each would be
used. EPA used average unit capital
costs for ground-water monitoring,
assuming a well depth of 140 feet. The
Agency recognizes that these average
costs may underestimate costs to some
individual landfills which, due to
remoteness or site-specific
characteristics (e.g., high depth to
ground water), may have higher well
construction costs than estimated. For
example, the depth to ground water in
some dry areas can be several hundred
feet. Digging the wells deeper will likely
result in additional costs of
approximately $35 to $50 for each
additional foot. This means that the
difference in cost of a well cluster
extending to 140 feet versus a well
cluster extending to 300 feet would be
approximately 25% more for the well
construction costs, which would
increase the initial hydrogeologic study
and construction costs incurred in one
year by approximately 8 percent for a 1
TPD landfill and 11 percent for a 10
TPD landfill. Additional well depths
would likewise continue to increase
costs. One commentor from Nevada
indicated that the depth to ground water
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can be over 1,000 feet. Clearly the costs
of digging a well in this situation will
be higher than estimated here.

Additionally, the costs of well
construction in remote areas could be
higher if an expense to transport
equipment to the site is incurred. This
maybe a significant cost to
communities which are very remote and
have limited access.

EPA assumed it will cost less to
comply with the ground-water
monitoring requirements in today's rule
for landfills located in states already
requiring ground-water monitoring (39
states required ground-water monitoring
in 1991).

EPA assumed that landfills with short
remaining lives would distribute the
costs of the ground-water monitoring
over the life of the new replacement
landfill., This is a reasonable
assumption for municipalities which
control tipping fees for residents and
have the ability to spread the costs of
ground-water monitoring over a longer
time period. It will not always be
possible for private landfill owners to
annualized these costs over post-closure
years.

EPA estimates that the national
annualized costs of requiring ground-
water monitoring for all dry/small
landfills is approximately $13 million
per year (in 1992 dollars). This estimate
represents potential costs resulting from
the court decision to require ground-
water monitoring for all dry/small
landfills. EPA expects, however, that
some dry/small landfills would have
joined a regionalized waste management
system prior to the implementation
date, and thus will not incur these
ground-water monitoring costs.

Costs to individual landfills will vary
greatly. Landfills located in states which
already require ground-water
monitoring may not experience any
additional costs. Landfills located in
states with no ground-water
requirements may incur the full cost of
ground-water monitoring.

Size will affect landfill cost. EPA
estimates that the annualized cost (for

I For example, a landfill which is expected to
close in five years would distribute the costs across
the five years plus the twenty years a new
replacement landfill would operate. This ability to
average costs of existing landfills and new
replacement landfills was assumed In the RIA.
Because the cost analysis in the RIA indicates that.
except in the most remote or unaccessible areas,
costs per ton for using a larger regional landfill is
less expensive than for small landfills, EPA
assumed communities would use regional waste
facilities upon closure of small landfills. Since
requirements for large landfills are not being
affected by today's very small landfill ground-water
monitoring requirements, no costs of the
replacement landfill are included in cost estimates
presented today.

thirty years) for ground-water
monitoring at a 10 TPD landfill, with a
ten year operating life, would be
approximately $32,000 or $32 per
household per year. The annualized cost
for ground-water monitoring at a 1 TPD
landfill, with a ten year operating life,
would be approximately $22,000 or
$222 per household per year. Clearly,
costs to the very small landfills (e.g., 1
TPD) may be high per household.

The Agency does not believe a
significant number of MSWLFs will
experience corrective action costs due to
the Court's decision for several reasons.
First, it is unlikely that continued
operation of these small landfills willresult in ground-water contamination
that requires corrective action. Because
these landfills generally are located in
dry areas receiving less than 25 inches
of precipitation per year, very little
leachate will be available for release to
the ground water. Additionally, many of
these dry/small landfills are situated
above aquifers that typically are located
several hundred feet below the ground
surface, thereby creating a significant
natural barrier to threat of
contamination. Second, even if these
landfill owners and operators detected
contamination that would trigger
corrective action, the MSWLF criteria
currently allow the Director of a state
with an EPA-approved permit program
to waive corrective action under the
circumstances outlined in 40 CFR
258.57(e). Third, of the small landfills
that would have qualified for the small
landfill exemption, it is difficult to
estimate the number of these landfills
that will continue to operate now that
they are required to perform ground-
water monitoring. Many will choose to
close because of these new
requirements.

Thus, given these factors, it is difficult
to estimate the national cost impact of
corrective action on these small
landfills. The Agency believes that few
would contaminate ground water and be
required to perform these clean-up
activities. However, if a landfill did
trigger corrective action in a state that
required clean-up, the Agency estimates
that the average total annualized cost
(over 20 years) of corrective action for
that landfill would range from
approximately $160,000 to $350,000 per
year. These costs assume pump and
treat clean-up technology and a 40-year
post-closure care period.

Again, most of the cost assumptions
in this estimate are based on unit cost
assumptions from the Regulatory Impact
Analysis for the Revised Subtitle D
Criteria found in docket number F-91-
CMLF-FFFFF.

The Agency believes that the final
rule does not meet the definition of a
major regulation. Thus, the Agency is
not conducting a Regulatory Impact
Analysis at this time. Today's final rule
has been submitted to the Office of
Management and Budget (OMB) for
review as required by Executive Order
12291.
B. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
prepare, and make available for public
comment, a regulatory flexibility
analysis that describes the impact of a
proposed or final rule on small entities
(i.e., small businesses, small
organizations, and small governmental
jurisdictions). No regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have
significant economic impact on a
substantial number of small entities.

The estimates of potential total
annualized costs for specific landfills
are discussed above in Section V-A.
However, not all landfills will
experience these costs. Many landfills
are located in states that already require
ground-water monitoring and/or
corrective action and thus there would
be little incremental cost to these
landfills due to the court decision. In
addition, EPA believes there will be a
reduction in small landfills over time as
these landfills close and communities
regionalize.

The amendments to 40 CFR part 258,
except for the provision requiring dry/
remote small landfills accepting less
than 20 TPD to perform ground-water
monitoring, have the general effect of
reducing the requirements of the part
258 criteria, thereby imposing no
additional economic impact to small
entities.

The provision requiring dry/remote
landfills accepting less than 20 TPD to
perform ground-water monitoring could
have a significant economic impact on
some of these small entities. Agency
data indicate that economic impact will
vary with size, with larger landfills
experiencing a relatively moderate cost
increase per household when compared
to smaller landfills where economies of
scale are not available. Agency data
indicate that the average annualized
costs of ground-water monitoring for a
MSWLF unit accepting approximately
10 TPD operating for 10 years would
cost about $30 per household when
annualized over 30 years ($65 per
household when annualized over only
the 10 year operating life). For landfills
accepting less than one TPD (the
Agency estimates that over one-half of
all MSWLF units that qualify for the
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exemption are in this size category). the -

average annualized cost would be about
$220 pr household when annualizd
over 30 years ($450 per household if
amualized over only the 10 year
operating life). ,

The Agency believes that estimated
costs of $220 per household for the very
smallest communities are significant. In
the RIA for the revised criteria, the
Agency used a threshold of $100 per
household to identify moderate Impacts.
For the RIA, the Agency also looked at
a second threshold; the Agency
considered incremental costs that were
greater than one percent of mediml
household income as being
"significant." 1990 Census data
indicates that median household
income across the United States is
$30,000. However, EPA recognizes that
several communities have median
household incomes below the national
median. 1989 Census data indicate that
13.1 percent of all persons live below
poverty level. Poverty level for a three
person household is defined as $9,900
income per year. In communities where
household incomes are below the
national median, a $100 or higher cost
per household could be close to one

ercent of household income and thus
ve a significant impact. Again, cost

figures presented here are rough
estimates using national unit costs;
labor and equipment costs will vary par
site and may be more expensive in rural,
remote areas of the country. Also, the
Agency assumed a specific ground-
water monitoring system of 3 or 5 wells
clusters depending on the size of the
landfill. To the extent that landfills use
different systems, costs will vary.

The Agency does not have a precise
count of small landfills that will be
affected by this rule. According to the
1986 landfill survey, many of the small
landfills had plans to close by 1995.
Others have closed as communities
participate in regionalized waste
management. Therefore, while EPA
estimates. aocording to information from
the 1986 survey, that there may be
approximately 750 landfills that could
be affected by today's rule, it is unclear
how many actually are in this universe
toWhi the Agency believes that the

costs described above may have
substantial Impacts on some of the very
smallest communities, the court
decision leaves the Agency no choice
but to promulgate these changes to
ground-waler monitoring requirements
for dry/small landfills. However, as
mentioned earlier, the Agency continue
to solicit information on alternative
ground-waer monitoring procedures
that could accommodate the practicable

capability of small landfills throush
consideration of size, location, and
climate, while ensuring that the
program is adequate to detect
contamination. It is the Agency's goal to
identify alternative monitoring methods
that would reduce the cost impacts
described above.

C. Paperwork Reduction Act

The Agency has determined that there
are no new reporting. notification, or
recordkeeping provisions associated
with today's final rule.

Ist of Subjects in 40 CYR Part 258
Corrective action, Ground-water

monitoring, Household hazardous
waste, Liner requirements, Liquids in
landfills, State/Tribal permit program
approval and adequacy, Security
measures, Small quantity generators,.
Waste disposal, Water pollution control.

Dated: September 27, 1993.
Carol M. Browner,
Administrator.

For reasons set out in the preamble,
title 40, chapter I, of the Code of Federal
Regulations is amended as follows:

PART 258-CRITERIA FOR MUNICIPAL
SOUDWASTE LANDFILLS

1. The authority citation for part 258
Is revised to read as follows:

Authority. 42 U.S.C. 8907(a)(3), 9912(a),
6944(a) and 6949(c); 33 U.S,C. 1345 (d) and
(e).

2. Section 258.1 is amended by
revising paragraphs (d), (e), (0(1 .
introductory text, (f)(3), and (j) to read
as follows:

1 258.l Purpose scope, and applkabWlKy.

(d)(1) MSWLF units that meet the
conditions of 258.1(e)(2) and receive
waste after October 9, 1991 but stop
receiving waste before April 9, 1994, are
exempt from all the requirements of this
pert 258, except the final cover
requirement specified in S 258.60(a).
The final cover must be installed by
October 9, 1994. Owners or operators of
MSWLF units described in this
paragraph that fail to complete cover
installation by October 9, 1994 will be
subject to all the requirements of this
part 258, unless otherwise specified.

f2) MSWLF units that meet the
conditions of S 258.1(e)(3) and receive
waste after October 9,1991 but stop
receiving waste before the date
designated by the state pursuant to
256.1(e)(3), are exempt from all the

s requirements of this part 258, except th
final cover requirement specified in
§258.60(a). The final cover must be
installed within one year after the date

designated by the state pursuant to
258.1(e)(3). Owners or operators of
MSWLF units described in this
paragraph that fail to complete cover
installation within one year after the
date designated by the tate pursuant to
258.1(eX3) will be subject to all the
requirements of this pert 258, unless
otherwise specified.

(3) MSWLF units that meet the
conditions of 258.1(0(1) and receive
waste after October 9, 1991 but stop
receiving waste before October 9, 1995,
are exempt from all the requirements of
this part 258, except the finl cover
requirement specified in 258.80(a). The
final cover must be installed by October
9, 1996. Owners or operators of MSWLF
units described in this paragraph that
fail to complete cover installation by
October 9, 1996 will be subject to all the
requirements of this part 258. unless
otherwise specified.

(4) MSWLF units that do not meet the
conditions of 258.1 (e)(2). (0X3), or (f)
and receive waste after October 9, 1991
but stop receiving waste before October
9, 1993, are, exempt from all the
requirements this part 258, except the
final cover requirement specified in
258.60(a). The final cover must be
installed by October 9, 1994. Owners or
operators of MSWLF units described in
this paragraph that fail to complete
cover installation by October 9, 1994
will be subject to all the requirements of
this part 258, unless otherwise
specified. "

(e)(1) The compliance date for all
requirements of this part 258, unless
otherwise specified, is October 9, 1993
for all MSWLF units that receive waste
on or after October 9, 1993, except those
units that qualify for an extension under
(e)(2), (3), or (4) of this section.

(2) The compliance date for all
requirements of this part 258, unless
otherwise specified, is April 9, 1994 for
an existing MSWLF unit or a lateral
expansion of an existing MSWLF unit
that meets the following conditions:

(i) The MSWLF unit disposed of 100
tons per day or less of solid waste
during a representative period prior to
October 9, 1993;

(ii) The unit does not dispose of more
than an average of 100 TPD of solid
waste each month between October 9,
1993 and April 9, 1994;

(iii) The MSWLF unit is located in a
state that has submitted an application
for permit program approval to EPA by
October 9, 1993, is located in the state
of Iowa. or is located on Indian Lands
or Indian Country; and

(iv) The MSWLF unit is not on the
National Priorities List (NPL) as found
in Appendix B to 40 CFR part 300.
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(3) Th compliance daba for all
requirem of this pt 258. ule
ot e speied. fare stg
MSWLF wit =r lateal expusiom oen
existing MSWLF unit recving flood-
related waste from ikleally-dedgnat
area witMin the major disaders
declad for the stak, od Iowa, lltnois,
Minnesota, Wisconsin, Mi?3sci,
Nebraska, Kansas, North Dakota and
South Daketa by the PkeideM duin
the summer of 1993 prsmai to 42
U.S.C. 5121 et seq., shall be designated
by the state in whickh the MSWLF urit
is located in accordance wi th"
following:

(i) The MSWLF unit may continue to
accept waste up to April 9, 1994
without being subject to part 258, if the
state in which the MSWLF unit is
located determines that the MSWLF
unit is needed to receive flood-related
waste from a federally-designated
disaster area as specified in (e)(3) of this
section.

(if) The MSWLF unit that receives an
extension under paragraph (e)(3)(i) of
this section may continue to accept
waste up to an additional six months
beyond April 9, 1994 without being
subject to part 258, if the state in which
the MSWLF unit is located determines
that the MSWLF unit is needed to
receive flood-related waste from a
federally-designated disaster area
specified in (e)(3) of this section.

(iii) In no case shall a MSWLF unit
receiving an extension under paragraph
(e)(3) (I) or (ii) of this section accept
waste beyond October 9, 1994 without
being subject to part 258.

(4) The compliance date for all
requirements of this part 258, unless
otherwise specified, is October 9, 1995
for a MSWLF unit that meets the
conditions for the exemption in
paragraph (f)(1) of this section.

(f)(1) Owners or operators of new
MSWLF units, existing MSWLF units,
and lateral expansions that dispose of
less than twenty (20) tons of municipal
solid waste daily, based on an annual
average, are exempt from subpart D of
this part, so long as there is no evidence
of ground-water contamination from the
MSWLF unit, and the MSWLF unit
serves:

(3) If the owner or operator of a new
MSWLF unit, existing MSWLF unit, or
lateral expansion has knowledge of
ground-water contamination resulting
from the unit that has asserted the
exemption in paragraph (f)(1)(i) or
(f)()(ii) of this section, the owner or
operator must notify the state Director of

such contaminatiom and, thereafter,
comply with subpart D of this part

(j) Subprt G of this part is effective
April 9, 199, ecept for MSWLF units
meeting the requirements of paragrapr
(f)(2) of this sectio, in which cae the
effective date of subpart G is October 9,
1995.

3. Section 25&2 Is amended by
revising the definitions of "Existing
MSWLF unit" and "Now MSWLF unit"
and by adding definitions for "Indian
lands" and "Indian tribe" to read as
follows:

258.2 Definitions.

Existing MSWLF unit means any
municipal solid waste landfill unit that
Is receiving solid waste as of the
appropriate dates specified in § 258.1(e).
Waste placement in existing units must
be consistent with past operating
practices or modified practices to ensure
good management.

Indian lands or Indian countly means:
(1) All land within the limits of any

Indian reservation under the
jurisdiction of the United States
Government, notwithstanding the
issuance of any patent, and including
rights-of-way running throughout the
reservation;

(2) All dependent Indian communities
within the borders of the United States
whether within the original or
subsequently acquired territory thereof,
and whether within or without the
limits of the State; and

(3) All Indian allotments, the Indian
titles to which have not been
extinguished, including rights of way
running through the same.

Indian Tribe or Tribe means any
Indian tribe, band, nation, or
community recognized by the Secretary
of the Interior and exercising substantial
governmental duties and powers on
Indian lands.

New MSWLF unit means any
municipal solid'waste landfill unit that
has not received waste prior to October
9, 1993, or prior to October 9, 1995 if
the MSWLF unit meets the conditions of
§ 258.1(0(1).

4. Section 258.50 is amended by
revising paragraph (c) introductory text,
by redesignating paragraphs (e), (0 and
(g) as paragraphs (f), (g), and (h); and by
adding paragraph (e) to read as follows:

258.50 Applicability.
* * * it

(c) Owners and operators of MSWLF
units, except thos meeting the
conditions of 25&1(). most comp)y
with the gmund-wate mgitoring
requirements of this pit according to
the fllowing schedule wnless an
alternative schedule is specified under
paragraph (d) of this wcti:

(e) Owners and operators of all
MSWLF units that meet the conditions
of 258.lZ(ft) must comply with the
ground-water monitoring repirements
of this part according to the following
schedule:

(1) All MSWLF units less than two
miles from a drinking water intake
(surface or subsurface) must be 4i
compliance with the ground-water
monitoring requirements specified in
258.51 through 258.55 by October 9,
1995;

(2) All MSWLF units greater than two
miles from a drinking water intake
(surface or subsurface) must be in
compliance with the ground-water
monitoring requirements specified in
258.51 through 258.55 by October 9,
1996.

5. Section 258.70 is amended by
revising paragraph (b) to read as follows:

§258.70 Applicability and effective date.

(b) The requirements of this section
are effective April 9, 1995 except for
MSWLF units meeting the conditions of
258.1(f)(1), in which case the effective
date is October 9, 1995.

6. Section 258.74 is amended by
revising paragraph (a)(5) to read as
follows:

§256.74 Allowable mechanisms.

(a) • • •

(5) The initial payment into the trust
fundmust be made before the initial
receipt of waste or before the effective
date the requirements of this section
(April 9, 1995, or October 9, 1995 for
MSWLF units meeting the conditions of
258.1(f)(1)), whichever is later, in the
case of closure and post-closure care, or
no later than 120 days after the
corrective action remedy has been
selected in accordance with the
requirements of 258.58.

7. Section 258.74 is amended by
revising the third sentence of paragraph
(b)(1); by revising the second sentence
of paragraph (c)(1); and by revising the
second sentence of paragraph (d)(1) to
read as follows:
§258.74 Allowable mechanisms.
* *f * * *
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(b) * * *
(1) * * * The bond must be effective

before the initial receipt of waste or
befcre the effective date of the
requirements of this section (April 9,
1995, or October 9, 1995 for MSWLF
units meeting the conditions of
258.1(f)(1)), whichever is later, in the
case of closure and post-closure care, or
no later than 120 days after the
corrective action remedy has been
selected in accordance with the
requirements of § 258.58.
* * * * *

(c) * - *

(1) * * * The letter of credit must be
effective before the initial receipt of
waste or before the effective date of the
requirements of this section (April 9,
1995, or October 9, 1995 for MSWLF
units meeting the conditions of
258.1(f)(1)), whichever is later, in the
case of closure and post-closure care, or
no later than 120 days after the
corrective action remedy has been
selected in accordance with the
requirements of § 258.58.

( * * * *

(d) * * *

(1) * * * The insurance must be
effective before the initial receipt of
waste or before the effective date of the
requirements of this section (April 9,
1995, or October 9, 1995 for MSWLF
units meeting the conditions of
258.1(f)(1)), whichever is later, in the
case of closure and post-closure care, or
no later than 120 days after the
corrective action remedy has beenselected in accordance with the
requirements of § 258.58.
*t * * * *t

[FR Doc. 93-24229 Filed 9-30-93; 8:45 amI
LIMUNO CODE
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DEPARTMENT OF THE INTERIOR

Office of the Secretary

43 CFR Part 37

[WO-340-4333-02-24 IA; Circular No.
2651]

RIN 1004-AB59

Cave Management

AGENCY: Department of the Interior.

ACTION: Final rule.

SUMMARY: This final rule implements
the Federal Cave Resources Protection
Act of 1988, which requires
identification, protection, and
maintenance, to the extent practical, of
significant caves on lands administered
by the Department of the Interior. The
final rule establishes criteria to be
considered in the identification of
significant caves. It also integrates cave
management into existing planning and
management processes and protects
cave resource information to prevent
vandalism and disturbance of
significant caves.

EFFECTIVE DATE: November 1, 1993.
ADDRESSES: Inquiries or suggestions
should be sent to Director (270), Bureau
of Land Management, room 302 L Street
Bldg., 1849 C Street NW., Washington,
DC 20240.
FOR FURTHER INFORMATION CONTACT:
Delmar Price, (303) 239-3739.

SUPPLEMENTARY INFORMATION: A
proposed rule adding 43 CFR Part 37-
Cave Management was published in the
Federal Register on January 13, 1992
(57 FR 1344), for public review and
comment. The proposed rule was
designed to implement provisions in the
Federal Cave Resources Protection Act
of 1988 (the Act). There were 45
comments received on the proposed
rule. All of the comments were from
members of the caving community,
except one from a trade association. All
comments were carefully reviewed.
Many of the respondents commented on
issues and materials that are beyond the
scope of the proposed rule. These
comments will not be addressed in
detail in this rule. Responses to the
comments that are relevant to the
subject matter covered in the proposed
rule are summarized below. Many of the
comments addressed issues in a similar
way and are consolidated into comment
categories for discussion purposes.
Other comments are responded to
individually. Following is a summary of
comments and responses:

I. Significance

Most of the comments expressed
concern that the regulations were too
narrow and unnecessarily restricted the
type and amount of caves that could be
listed as significant. Several
respondents pointed out that the term"significant caves" was included in the
Act only to prevent Federal agencies
from having to manage "every little hole
in the ground" or to screen out caves
containing " * * no resources of any
interest to anyone or any recognizable
natural resource value." They expressed
concern that the proposed rule instead
focused the designation process on
selecting only the "best of the best."
This, they say, was not the intent of the
Act.

After careful review of the comments,
the Act, and the legislative history of the
Act, it was concluded that there were
several sections in the proposed rule
that were overly restrictive, as pointed
out in the comments. Appropriate
changes were made as shown in the
following paragraph by paragraph
summary. It is clearly the intent of the
Act that significant caves include all
caves that have value for scientific,
educational, and tecreational purposes.
There is nothing in the Act or the
legislative history that indicates that a
cave would have to have 'special value'
to warrant designation. Although the
word 'inventory' is not used in the Act,
it is clear that the significant cave
designation process is an inventory
process for identifying caves that will
require some form of management. The
designation of a cave as significant does
not require protection of the cave
resources, according to Section 2(c) of
the Act, which requires that"* * *
Federal lands be managed in a manner
which protects and maintains, to the
extent practical, significant caves."
Thus, the effect of the rule would not be
analogous to the Endangered Species
Act, and the presence of a significant
cave would not automatically halt all
other activities on the public lands
involved. It is clear that Congress
intended that the "extent practical" and
the type and degree of protection be
determined through the agency resource
management planning processes (see
Section 4(c)(1) of the Act), and not
through the significant cave designation
process. Accordingly, several changes
were made in the final rule to reflect
intent of the Act as discussed above and
to respond to these public comments.

Paragraph 37.1-The word
'protecting' was changed to 'managing'.
The word 'managing' more clearly
defines the actions that will be taken to

provide for the use and protection of
caves and cave resources.

Paragraph 37.2-A sentence was
added to clarify that the "type and
amount of protection" will be
determinedthrough the agency resource
management planning process and not
through the significant cave designation
process. This confirms that the
significant cave designation process is
an inventory process and does not, by
virtue of the designation, imply specific
protection commitments. This
establishes the framework for
broadening the criteria in the regulation
to ensure that all caves that have value
for scientific, educational, and
recreational purposes will be designated
as significant without arousing fear that
designation of a cave as significant will
preempt other land uses. Protective
measures will not be taken without full
public participation in the agency
resource management planning
processes.

Paragraph 37.4(f--The word
'important' was removed from the
definition of a 'significant cave' because
it implies that a cave would have to be
special to qualify for designation as a
significant cave.

Paragraph 37.11(b)-The phrase
#* * * and other affected
resources * * *" was removed because
there is no impact on other resources as
a result of listing significant caves, and
other resources therefore should not be
a factor in the evaluation process.

Paragraph 37.11(c)-The phrase
"* * * which are deemed by the
authorized officer to be unusual,
significant, or otherwise meriting
special management" was removed
because it implies that a cave would
have to have special value to qualify for
designation. This change was
recommended by most of the comments.

Paragraph 37.1 1(c)(1), (3), (4), and
(5--Restrictive wording was removed
or relaxed to broaden the criteria, as
suggested by several comments, as
follows:

(1) Biota-'cave dependent' is
changed to 'seasonal or yearlong'; the
phrase" * * * occur in large numbers
or varety.* * *"was removed;

(2) Cultural-the definition is
broadened to include traditional values;

(3) Geologic/Mineralogic/
Paleontologic-

(i) In this paragraph, the word
'outstanding' is changed to 'that exhibit
interesting formation processes.'

(iiI) In this paragraph, the word
'important' is changed to 'useful
educational and'

(4) Hydrologic-the word 'features' is
amended to 'resources' because it is
more descriptive;
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(5) Recreational-the phrase 'by virtue
of challenge' deleted because it can be
interpreted too narrowly.

Paragraph 37.11(d) and (f)-
Paragraph (d) was combined with
paragraph (f) to form a new paragraph
( Several of the respondents
interpreted the language in proposed
paragraph (f) to mean that the
authorized officer would do the
evaluation. The new language more
clearly defines the role of the authorized
officer as a decision maker. The new
language also clearly states that a cave
that meets one or more of the criteria
will be listed as a significant cave. Many
of the comments recommended this
change.

New Paragraph 37.11(e)-This Is a
new paragraph that was added in
response to several suggestions that
other Department of the Interior
agencies should stramline their listing
process by following the lead taken by
the National Park Service (see paragraph
37.11(d)). This new paragraph requires
that when caves are wholly or in part
the reason for designating special
management areas, such as Areas of
Critical Environmental Concern, all
caves within the area shall be
determined to be significant. In such
areas, cave resources are well
documented and decisions have already
been made through agency resource
planning processes to manage and
protect cave resources,

New Paragraph 37.11(h)-This
paragraph was added in response to
many comments generally asking for
more cave protection and less
exclusivity in the rule. It makes it clear
that, if a cave Is designated as
significant by any Federal agency but
extends into lands managed by another
agency or bureau of the Department of
the Interior, it shall be designated as
significant throughout its extent.

H. Confidentiality
Most of the comments expressed

concern that the confidentiality
Srovisions in the proposed rule were too
road. They stated that it was the intent

of the Act that the confidentiality
provisions apply only to cave 'location'
and not to other cave information. They
were concerned that the government
would, under the confidentiality
provisions of the proposed rule,
withhold information that is vital to
persons in the caving community. They
also expressed concern that information
submitted in nominations that did not
lead to designation as significant caves
would be made available to individuals
who may damage the cave resources.
Several of the respondents expressed
concern that the confidentiality

provisions in the draft regulations
would inhibit exchange of information
between the caving community and the
Federal agencies.

Response: Several changes were made
to respond to the comments on
confidentiality as follows:

Paragraph 37.3-The word 'nature'
was removed to narrow the scope of the
confidential information to 'location' as
suggested by several of the respondents.

Par ph 37.12-The word'location'
was added to theparagraph title to
indicate that the focus is on protecting
'location type' information as
recommended by many of the
respondents.

Paragraph 37.12(a) was amended to
restrict the confidential information
protected under the regulation
to "* * information that could be
used to determine the location of a
significant cave or cave under
consideration for designation a a a
This restricts the information protected
to 'cave location,' but defines location
broadly enough so that other
information could be withheld if, in the
opinion of the authorized officer, it
would reveal the location of a cave. For
example, a cave name that indicates the
general location of a cave could be
withheld.

In reference to this paragraph, several
respondents expressed concern that
nomination materials submitted for
caves not listed as significant would not
be protected under the confidentiality
provisions of the proposed rule. Under
provisions in this paragraph as
modified, locational information for all
caves will be protected until the
designation decision is made. This
protection will continue for caves listed
as significant. When a decision is made
not to list a cave as significant, the
information submitted concerning that
cave will be returned to the persons or
organizations that submitted the
nomination. Consequently, the
responsibility for maintaining the
confidentiality of unlisted caves will
rest with the originator of the
information and not with the Federal
agency.

I. Interagency Cooperation and Public
Participation

Many of the respondents expressed
concern that the proposed rule did not
adequately address the provisions in the
Act to promote cooperation and
exchange of information between
governmental authorities and those who
utilize caves located on Federal lands
for scientific, educational, and
recreational purposes. Several
respondents expressed concern that
people in the caving community would

not be given adequate opportunity to
participate in the designation and
planning processes. One of the major
concerns was that the perceived intent
of the proposed rule to limit
designations and to deny the caving
community access to cave information
would discourage information exchange
between the caving community and the
Federal agencies.

Response: The proposed rle
provided for full participation of the
public in the nomination of caves to be
considered for listing as significant
caves. It also provided for "a* a

consultation with individuals and
organizations interested in the
management and use of cave resources
* * a" during the evaluation process.
In addition, several changes were made
in the final rule to encourage greater
cooperation and exchange of
information between the public and the
Federal agencies. As discussed above in
sections I. and II., numerous changes
have been made to modify language that
would unnecessarily limit the number
of caves listed as significant, and the
confidentiality provisions have been
changed to limit the protected
information to "cave location." These
changes, along with the specific changes
listed below, should encourage greater
cooperation and exchange of
information between the caving
community and Federal agencies.

Paragraph 37.2 was expanded to
include a provision for public
participation in the planning process for
significant caves.

Paragraph 37.5-A statement was
included to provide for public input
into the reporting burden requirements
of the regulation.

Paragraph 3 7.11(a) was changed to
make It clear that "* * * those who
utilize caves for scientific, educational,
and recreational purposes * * "" may
nominate caves for designation as
significant caves.

IV. Scope of the Rule
Several of the respondents expressed

concern that the prQposed rule was too
narrow in scope. They suggested f.hat
the rule be expanded to include
provisions on restriction of use,
volunteers, and advisory committees as
provided in section 4(b) (2), (3), and (4)
of the Act.

Response: The reasons for limiting the
scope of the proposed rule were
adrssed in the preamble of the rule.
These reasons are still valid. In
summary, the provisions listed above
were omitted from the draft regulation
in the interest of minimizing
duplication of regulations. All of the
agencies in the Department of the
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Interior have regulationgovermingthe,
restriction of use, volunteers, and
advisory committees. Each agency must
review its own. regalations aud decide
what, if any, changes must he made to
accommodate the requrement is the
Act

V. Identify oflecisionmaker

Three of the respondents expressed
concern about the capability of the
authorized ef rtomake designation
decisionsi They also expressed concern
that the word "any" in th 'definition of
an authorized officer meant that anyone
in the agncy could be making
designatio and corfidentiality
decisom m sn espondmt.questioned
the need for having an authorized
officer, notiagdt3at the Act required the
Secetay to make, tlw designation
decision.

Hespons. It is cemmon practice to
delegate decisions on actions, such as
listing of significant caves and release of
confidential information to Me officers
in the Fied Offices of the various
agencies of Interior. It would not be
practical for the Secretary, or even
Regional or State Directmors of the
various agenciesi te make these kinds of
decisions. The authorized officer,
usually a line official such as an Area
Manager, Park Superintendent, or
Refuge Manager, will relyheavily on
recommendations from knowledgeable
persons ir the public and informed staff
members in making decisions. The word
'any' weachanged to 'the' inthe
definition of "authorized officer" (see
paragraph 37.4fa)). to remove the
implication that 'anyone' can be an
autiorized officer.
VI. Siofaacce Criteria,

One respondent stated that the criteria
for selection of significant caves is too
broad and neglects to consider the
impacts that such a designation would
have on oil and gas production. The
comment continued that the criteria
must include economic impacts to.
mineral and natural resource
deveopment.

Responw The designation. of & cave
as significant does not preempt other
mutidle uses. As discussed in Section
l, above, decisions on the type and
degree of protection a cave wilL.beo~vn
will be moae through the agescy's
resource managememt plmwAng pmeess
with fu publkc pasticipi e .

VH. Appeal
SeveraL respendemtsrecemmexded

that the proposed mdebe rvsedto
incl d.apovisons, or appeal of the
authorized offoer's dects ins.

Response: A decision to place a cave
on the significant cave list is an
iwentery type decision [see Section L
above), and consequently is not an
appeahlbk decision. Likewise, it has
been determined that it is not in the
public interest to allow ave
appeals of decisions to reject a request
for cave location information under the
confidentiality provisions of the rule.
New paragraphs 37.11(g) and 37.124c).
were added te reflect these conclusions,
Also,. the letter was added to be
consistent with the Department of
Agriculture regulations. A sentence was
added to paragraph 3741(a) to provide
an opportunity to resubmit a previously
rejected cave nomination providing that
either new information or more
documentation is available.

VIII. Responses to Pacagrap-Specific
Comments

Paragraph 37.4() oSeveral
respondents felt that the excion of
'vgs as set forth in the "cave"
definition could result in many caves
not being designated as significant In
response to this comment the definition
was amended to define more cearly
what a cave is ratherthan what it fs not.
The word "vug" and other wordsthat
described'what a cave was not' were
removed.

Other changes were made to clarify
the definition. The word "individual"
was changed to "person" to clarify that
it has reference to a human being. The'
word "man-made" was changed to
"excavated" to clarify the intent. The
phrase '* * or which is aa Integral
part of the cave." wasadded to ensure
that such features as air passagps, or
openings which are too small for human
entry are considered a part of the cave.

Paragraph 37.4(c): One respondent
pointed out that the word "caver" was
not used anywhere in the regulation, so
that there was no need to retain the
definition. This observation was correct
and the definition was removed.
. Paragraph 37.4(d): One respondent
suggested that the word "naturally" be
removed from the definition of cave
resources because cave resources also
tckxu w ckultral materas. Thie rmev l
was made.

Several respondents recommended
thetthe-"such as" list be covsistent with
tho listing of esources in the criteria
section (section 3 7.11(c)). This cheap
was also made

Pdrupopk37.4(g): Several
respondents sugpsted that the
definition merely refew t the critria in
section 37.11 d rathe than listtho.
critaria in the dealatiar. This cump
wB9Bmb&.

One respondent proposed a new
definition fer"sigfiant cave," This
defihition would have implied that
specific mangement actions would
have to be take for significant cavs,.
The Act does not raquire'specific
management actims to protect
sigaificant caves. Therefore, this
proposal was not accepted.

Paragraph 37.4(k): Several
respondents commented on the
definition of a vrug. Since the only
reference to a vug was in the definitm
of a cave and this reference was
removed, it is not necessary to retain the
vug definitio. It was removed.

New paregraph 37.5: This is a new
paragraph that was added to conply
with ther requirements of the Paperwork
Reduction Act and implementing
regulations- at 5 CFR 1320. It is not
substantivft it nmvy codifies certaiu
information about information to be
collected under this ruk and informsf
the public how comments on
information collection may be
submitted.

Paragirph 37.Z: The heading of this
paragraph was changed to conform with
the ftie in the companion Department
of Agriculture euati

Ptrogroph 37.11 (a As suggested iA
one comment, this provision was
amended to make it clear that
governmentan agencies ae eligibe to
nominate caves. Also, the tem
'potentially significant' was removed,
because any cave is eligible for
nomination.

Several respondents commented on
the need to use other media ia addtion,
to the Federak Register for the call for
nominations. In response to thes
comments, the option was added touse
other pablicatiom and miedia for public
notices.

Several respondents expressed
concern that they had no. recours if
their cave nomination we& not listed. A
sentence was added at the end of this
paragraph to provide opportunities to
resubmit the-nomination if better
docamentation or new information
becomes available.

The phrase '" * * that could
influence significance deverminations
0'* * " was removed because R was net
relvat.

Paragraph 37.44bj) Several
respondent commented en the
ambignity between 'known' and
'nominated' caves. They alio poedad
out that * may be impos ible to
complate the nominations fr aH known
crow dr do initial pbiea I
Uspanas ft thes comments the
sentan "Ali known and nominoW
caves o Federal land will be evalated
during th. initial isting psoces." w
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removed. This eliminates the ambiguity
referred to by the respondents and
provides for flexibility in the
implementation of the regulation. It is
not essential that all known caves be
evaluated in the initial analysis. Those
that are missed in the initial evaluation
will be picked up during the subsequent
evaluation process.

One respondent suggested combining
paragraphs 37.11(a) and (b). This would
combine the nomination and evaluation
process into one section. Since these are
separate processes, it was decided to
keep them separate.

A sentence was added at the end of
paragraph (b) to specify that the
nominations will be evaluated using the
criteria in paragraph 37.11(c).

Paragraph 37.11(c): The words 'the
Identification of' were deleted to make
the title the same as the corresponding
paragraph in the companion Department
of Agriculture regulation.

Paragraph 37.11 (c)(6): The word
'contemporary' was added to make it
clear that evidence of the activities of
historic or prehistoric humanity would
not prevent a cave from being
considered pristine.

Paragraphs 37.11 (d) and (f): As
mentioned previously, paragraphs (d)
and (f) were combined into a new
paragraph (f). The primary reason for
making this change was to be consistent
with the format in the companion
Department of Agriculture regulation.

Several of the respondents requested
documentation of the decision to list or
not list a cave as significant. In response
to this comment a sentence was added
which requires a finding statement be
signed and dated for every cave that is
evaluated. A copy of this statement will
be sent to the person or organization
that submitted the nomination.

Paragraph 37.11 (e): A title was added
to this paragraph to make it consistent
with the format in the other paragraphs
in this part.

Paragraph 37.12(a): Most of the
changes in this paragraph are discussed
in Section ft, above. Other changes were
made to make the paragraph more
understandable. A title was added to
make this paragraph consistent with the
format in other paragraphs in this part.

Paragraph 37.12(b): The changes in
this paragraph were made to make it
consistent with the language used in the
Act and to make it clearer and more
understandable.

Paragraph 37.12(b)(1): This paragraph
was removed because a requirement
equivalent to a "signed letter" (i.e.,
"written request") was added to the last
sentence in paragraph 37.12(b) which
introduces this paragraph. There is no

need to repeat it in paragraph (1)."
Subsequent paragraphs are renumbered.

Paragraph 37.12(b)(4): The words 'A
statement of' were added to clarify that
a statement of purpose would be
required.

Paragraph 37.12(b)(5): This paragraph
was changed to make it clearer and
easier to understand. The change also
makes the paragraph identical to the
same paragraph in the comparable
Department of Agriculture regulation.

The principal author of this proposed
rule is Delmar Price of the Colorado
State Office, assisted by the staff of the
BLM Division of Legislation and
Regulatory Management, BLM.

It is hereby determined that this final
rule does not constitute a major Federal
action significantly affecting the quality
of the human environment, and that no.
detailed statement pursuant to section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C.
4332(2)(C)) is required. The BLM has
determined that this final rule is
categorically excluded from further
environmental review pursuant to 516
Departmental Manual (DM), Chapter 2,
Appendix 1, Item 1.10, and that the rule
does not significantly affect the 10
criteria for exceptions listed in 516 DM
2, Appendix 2. Pursuant to the Council
on Environmental Quality regulations
(40 CFR 1508.4) and environmental
policies and procedures of the
Department of the Interior, "categorical
exclusions" means a category of actions
that do not individually or cumulatively
have a significant effect on the human
environment and that have been found
to have no such effect in procedures
adopted by a Federal agency and for
which neither an environmental
assessment nor an environmental
impact statement is required.

The Department of the Interior has
determined under Executive Order
12291 that this document is not a major
rule. A major rule is any regulation that
is likely to result in an annual effect on
the economy of $100 million or more, a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions, or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterrises to compete with foreign-
based enterprises in domestic or export
markets. The rule by itself will not have'
any effect on the economy, because it
only establishes a system for
identification of significant caves that
will then be managed along with all of
the other multiple uses of the public
lands. Subsequent management

decisions on identified caves on
multiple use lands will include
opportunity for public participation and
consideration of economic effects.
Management decisions on caves located
within parks and other protected lands
will not have any negative effect on
industries that rely on raw materials
from the land, and may have positive
effects on the tourism and recreation
industries. Such effects are not
quantifiable, but are not likely to
approach the $100 million threshold
discussed above. Further, the
Department has determined under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) that it will not have a significant
economic impact on a substantial
number of small entities. To the extent
that small entities are involved in cave-
related activities, the rule should be on
economic benefit in that it will lead to
the protection of the resources in which
they are interested. However, for the
reasons stated above, the rule should
not have any direct effect on small
entities that use Federal land for other
purposes.

The Department certifies that this
final rule does not represent a
governmental action capable of
interference with constitutionally
protected property rights. The rule does
not affect any property rights. Therefore,
as required by Executive Order 12630,
the Department of the Interior has
determined that the rule would not
cause a taking of private property.

The information collection
requirement(s) contained in part 37
have been approved by the Office of
Management and Budget under 44
U.S.C 3501 et seq. and assigned
.clearance numbers 1004-0165 (cave
nominations) and 1004-0166
(confidential information).

The Department has certified to the
Office of Management and Budget that
these regulations meet the applicable
standards provided in sections 2(a) and
2(b)(2) of Executive Order 12778.
List of Subjects in 43 CFR Part 37

Cave resources management, Fish and
Wildlife Service, Indian Affairs Bureau,
Land Management Bureau, National
Park Service, Public lands, Reclamation
Bureau, Recreation and recreation areas.

For the reasons stated in the
preamble, and under the authorities
stated below, Subtitle A of Title 43 of
the Code of Federal Regulations is
amended as set forth below:

Dated: July 23, 1993.
Bob Armstrong,
Assistant Secretary of the Interior.

1. Part 37 is added to read as follows:
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PART 37-CAVE MANAGEMENT

Subpart A--Cov* Mansgmmu--G raF
Sc..
37.1 Purpose.
37.2' Pblicy.
37.3 Authority.
37.4 Definftions.
37.5, tiformation calecthm
Subpart B--Cave ObsIggnatron
37.11 Nomination, evaluation, and

designation of significant caves.,
37.12 Confidentiality of cave location

information.
Authority: 16 U.S.C. 430M-430g; 43 U.S.C.

1740.

Subpart A--Cave Management-
Genel,

§37.1 Purpose.
The purpose of this part is to provide

the basis for identifying and managing
significant caves on FederaL lands
administered by the Secretary of the
Interior.

§ 3T.2 Policy.
It is the policy of the Secretary that

Federal lands be managed in a manner
which, to the extent practical, protects
and maintains significant caves'and
cave resources. The type and degree of
protection will be determined through
the agency resource management
planning process with full public
participation.

537.3 Authority.
Section 4 of the Federal Cave

Resources Protection Act of 1988 (102
Stat. 4546; 16 U.SC. 4301) authorizes
the Secretary to issue regulations
providing for the identification of
significant caves. Section 5 authorizes
the Secretary to withhold information
concerning the location ofsignificant
caves under certain circumstances

§37.4 Definllon&
(a) Authorized officer means the

agency employee delegated the
authority to perform the duties
described in this part.

(b) Cave means any naturally
occurring void, cavity, recess, e system
of irteronected passages bewmat the
surface of the earth or within a cliff or
ledge including any caveresource
therein, and which is large enough to
permit a person to enter, whether the
entrance is excavated or naturally
formed. Such. term shall include n y
natural pit, sinklhe, or other feature
that is an extension of a cave entrance
or which is an integral part of the cave.

(c) Cave resources means mry
materials or substanceff ocewring in
caves on Fedeal land%. including but
not limited to, biotic, cultural,

mineralogic, paleontologic, gelogic,
and hydrologic resources.

(d)'ederal lands, as defined in the
Federal Cave Resources Protection Act,
means lands the fee title to which is
owned by the. United States and
administered by the Secretary of the
Interior.

(el Secretary means the Secretary of
the Interior.
(f) Significant cave means a cave

located on Fed-eral lands that has been
determined to meet the criteria in
§ 37.11(c).

§37.5 Collectik ofinfarmation.
(a) The collections of information

contained in this part have been
approved by the Office' of Management
and Budget under 44 U.S.C. 3501 etseq.
and assigned clearance numbers I004-
0165 (cave nominations) ard 1004--0166
(confidential information). The
information provided'for the cave
nominations will be used to determine
which caves will be listed as
"significant" and the information in the
requests to obtain confidential cave
information will be used to decide
whether to grant access to this
information. Response to the call for
cave nominations is voluntary. No
action may be taken against a person for
refusing to supply the information
requested. Response to the information
requirements for obtaining confidential
cave information is required to obtain a
benefit in accordance with Section 5 of
the Federal Cave Resources Protection
Act of 1988 (102 Stat 4546; 16 U.S.C.
4301).

(b) The public reportingburden is
estimated to average a hours per
response for the cave nomination and
one-half hour per response for the
confidential cave information request.
The estimated response time for both of
the information burdens includes time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing the burden, to Bureau of Land
Management Clearance Officer, WO-
873, Mail Stop 401 LS, 1849C Street
NW., Washington, DC Z0240; and the
Office" of Management and Budget.
Paperwork Reduction Project 1004-
0165/8, Washington,. U.C. 20503.

Subpart B-Cave Destgnation

137.11 Nomnhtion, evaluatio, m'
delpatlen of ulgnificant cee..

(a) Nominations foriniead aud
subsequent listings. The authorized

officer wil give governmental agpnciee
and the pubfic, inckding those who
utilize caves for sciendfic, educatenal,
and recreational purposes, the
opportunity to nomrinate potential
significant caves. The authorized officer
will give, publi notice, ichsding a
notice pubfished irr the Federal
Register, calling for nominationg fbr the
initial listing,, including procedures for
preparing and submitting the
nominations. Nominations for
subsequent listings will be accepted
from governmental agencies and the
public by the agency that manages the
land where the cave is located as new
cave discoveries are made& or as new
information becomes available.
Nominations not approved fbr
designation during the listing process
may be resubmitted' if better
documentation or new information
becomes available.

(b) Evaluation for inflial and
subsequent listings. The evaluati"m of
the nominations for significant caves
will be carried out in consultation vith
individuals and organizations interested
in the management and use of cave
resources, within the limits imposed by
the confidentiality provisions of§ 37.12
of this part. Nominations will be 0
evaluated using the criteria in § 37.11(c).

(c) Griteria for significant caves. A
significant cave on Federal lands shell
possess one or more of the following
features, characteristics, or values.

(1 Biot. The cave ppovides seasonal
or yerlong habitat for organisms or
animals, or contains species or
subspecies of flora or fauna tdat are
native to caves, or are sensitive to
disturbance, or are found on State or
Federal sensitive, threatened, or
endangered species lists

(2) Cultural. The cave contains
historic properties or archaeological
resources (as described in 36 CFR 60.4
and43 C7R 7.3), or other featwes that
are included in or eligible for inclusion
in the National Register of Historic
Piaces because of their research
importance for history or prehistory,
historical associations, or othe
historical or traditional significance.

(3) Geo~ov'c/Miemkigc1
Palentologc. The cave possesses one
or mor e -fo i' feattunw

(il Geologic or immlera fuatmwo
that am fragile, oc that exhibit
interestiag formation processes, or that
are otherwise useful for Asudy.

(ii) Deposits of sedhmeaaes m fstues
useful for koi paste m.

(iiil Peoloctueog resources with
petenti l to c ribute usef
educatioual and sciantific hifomaiom.

(4) Hydzow*i. The cave. is a pert of
a hydrologic system or contains water
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that is important to humans, biota, or
development of cave resources.

(5) Recreational. The cave provides or
could provide recreational opportunities
or scenic values.

(6) Educational or Scientific. The cave
offers opportunities for educational or
scientific use; or, the cave Is virtually in
a pristine state, lacking evidence of
contemporary human disturbance or
impact; or, the length, volume, total'
depth, pit depth, height, or similar
measurements are notable.

(d) National Park Service policy. The
policy of the National Park Service,
pursuant to its Organic Act of 1916 (16
U.S.C. 1, et seq.) and Management
Policies (Chapter 4:20, Dec. 1988), is
that all caves are afforded protection
and will be managed in compliance
with approved resource management
plans. Accordingly, all caves on
National Park Service-administered
lands are deemed to fall within the
definition of "significant cave."

(e) Special management areas. Within
special management areas that are
designated wholly or in part due to cave
resources found therein, all caves
within the so-designated special
management area shall be determined to
be significant.

(f) Designation and documentation. If
the authorized officer determines that a
cave nominated and evaluated under
paragraphs (a) and (b) of this section
meets one or more of the criteria in
paragraph (c), the authorized officer will
designate the cave as significant. The
authorized officer will designate all
caves identified in paragraphs (d) and
(e) of this section to be significant. The

authorized officer will notify the
nominating party of the results of the
evaluation and designation. Each agency
Field Office will retain appropriate
documentation for all significant caves
located within its administrative
boundaries. At a minimum,
documentation shall include a
statement of finding signed and dated
by the authorized officer, and the
information used to make the
determination. This documentation will
be retained as a permanent record in
accordance with the confidentiality
provision in § 37.12 of this part.

(g) Decision final. Decisions to
designate or not designate a cave as
significant are made at the sole
discretion of the authorized officer and
are not subject to further administrative
review or appeal under 43 CFR part 4.

(h) If a cave is determined to be
significant, its entire extent, including
passages not mapped or discovered at
the time of the determination, is deemed
significant. This includes caves that
extend from lands managed by any
Federal agency into lands managed by
one or more other bureaus or agencies
of the Department of the Interior, as well
as caves initially believed to be separate
for which interconnecting passages are
discovered after significance is
determined.

937.12 Confidentiality of cave location
Information.

(a) Information disclosure. No
Department of the Interior employee
shall disclose information that could be
used to determine the location of any
significant cave or cave under

consideration for determination, unless
the authorized officer determines that
disclosure will further the purposes of
the Act and will not create a substantial
risk to cave resources of harm, theft, or
destruction.

(b) Requesting confidential
information. Notwithstanding paragraph
(a) of this section, the authorized officer
may make confidential cave information
available to a Federal or State
governmental agency, bona fide
educational or research institute, or
individual or organization assisting the
land managing agency with cave
management activities. To request
confidential cave information, such
entities shall make a written request to
the authorized officer that includes the
following:

(1) Name, address, and telephone
number of the individual responsible for
the security of the information received.

(2) A legal description of the area for
which the information is sought.

(3) A statement of the purpose for
which the information is sought, and

(4) Written assurances that the
requesting party will maintain the
confidentiality of the information and
protect the cave and its resources.

(c) Decision final. Decisions to permit
or deny access to confidential cave
information are made at the sole
discretion of the authorized officer and
are not subject to further administrative
review or appeal under 5 U.S.C. 552 or
43 CFR parts 2 or 4.
[FR Doc. 93-24285 Filed 9-30-93; 8:45 am]
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Title 3- Proclamation 6598 of September 30, 1993

The President Death of General James H. Doolittle

By the President of the United States of America

A Proclamation

As a mark of respect for the memory of General Jame4 .V. Doolittle, one
of our Nation's foremost military heroes, I hereby order, by the authority
vested in me as President of the United States of America by section 175
of title 36 of the United States Code, that on Friday, October 1, 1993,
the flag of the United States shall be flown at half-staff upon all public
buildings and grounds, at all military posts and naval stations, and on
all naval vessels of the Federal Government in the District of Columbia
and throughout the United States and its Territories and possessions. I
also direct that the flag shall be flown at half-staff on the same day at
all United States embassies, legations, consular offices, and other facilities
abroad, including all military facilities and naval vessels and stations.

IN WITNESS WHEREOF, I have hereunto set my hand this thirtieth day
of September, in the year of our Lord nineteen hundred and ninety-three,
and of the Independence of the United States of America the two hundred
and eighteenth.

[FR Doc. 93-24403
Filed 9-30-93; 11:11 am)

Billing code 3195-01-M
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Presidential Documents

Proclamation 6599 of September 30, 1993

To Amend the Generalized System of Preferences

By the President of the United States of America

A Proclamation

1. Pursuant to sections 501 and 502 of the Trade Act of 1974, as amended
("Trade Act") (19 U.S.C. 2461 and 2462), and having due regard for the
eligibility criteria set forth therein, I have determined that it is appropriate
to designate Russia as a beneficiary developing country for purposes of
the Generalized System of Preferences ("GSP").

2. Section 604 of the Trade Act (19 U.S.C. 2483) authorizes the President
to embody in the Harmonized Tariff Schedule ("HTS") the substance of
the provisions of that Act, and of other acts affecting import treatment,
and actions thereunder.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, acting under the authority vested In me by the Constitution
and *the laws of the United States of America, including but not limited
to sections 501 and 604 of the Trade Act, do proclaim that:

(1) General note 3(c)(ii)(A) to the HTS, listing those countries whose
products are eligible for benefits of the GSP, is modified by inserting "Russia'"
in alphabetical order in the enumeration of independent countries.

(2) Any provisions of previous proclamations and Executive orders incon-
sistent with_ the provisions of this proclamation are hereby superseded to
the extent of such inconsistency.

(3) The modifications to the HTS made by paragraph (1) of this proclama-
tion shall be effective with respect to articles that are: (I) imported on
or after January 1, 1976, and (ii) entered, or withdrawn from warehouse
for consumption, on or after 15 days after the date of publication of this
proclamation in the Federal Register.

IN WITNESS WHEREOF, I have hereunto set my hand this thirtieth day
of September, in the year of our Lord nineteen hundred and ninety-three,
and of the Independence of the United States of America the two hundred
and eighteenth.

[FR Doc 93-24404
Filed 9-30-93; 11:12 am)
Billing code 3195-01--M

Editorial note: For the President's message to Congress on this policy, see Issue 39 of the
Weekly Compilation of Presidential Documents.
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Notice of September 30, 1993

Continuation of Haitian Emergency

On June 30, 1993, I issued Executive Order No. 12853, implementing United
Nations Security Council Resolution 841 with respect to Haiti. That order
required the blocking of Haitian nationals providing material assistance to
the de facto regime in Haiti, and prohibited certain transactions with Haiti.
These measures were imposed by United Nations member states to help
ensure the return to power of the democratically elected Government in
Haiti. Executive Order No. 12853 further implements action taken by Presi-
dent Bush in Executive Order No. 12775 of October 4, 1991, which declared
a national emergency to deal with the unusual and extraordinary threat
to the national security and foreign policy of the United States posed by
the grave events that had occurred in the Republic of Haiti to disrupt
the legitimate exercise of power by the democratically elected government
of that country. On October 28, 1991, by Executive Order No. 12779, President
Bush took additional measures by prohibiting, with certain exceptions, trade
between the United States and Haiti.

In the last 2 months, substantial progress has been made toward the restora-
tion of democracy in Haiti. President Aristide, the democratically elected
head of the Government of Haiti, and Lieutenant General Raoul Cedras
of the de facto regime in Haiti entered into the July 3, 1993 Agreement
of Governors Island, setting forth conditions for the restoration of democracy
in Haiti. Pursuant to that Agreement, the United Nations Security Council
(United Nations Security Council Resolution 861 of August 27, 1993) and
the Organization of American States (Secretary General's announcement of
August 27, 1993) have called upon member states to suspend, but not
to terminate, sanctions against Haiti. Accordingly, on August 31, 1993, the
United States prospectively suspended trade and financial sanctions against
Haiti, while keeping certain assets of the Government of Haiti blocked.
Because not all conditions have been met for the full restoration of democracy
in Haiti, the situation in Haiti continues to be of considerable concern
to the United States. Accordingly, I am continuing .the national emergency
with respect to Haiti in accordance with section 202(d) of the National
Emergencies -Act (50 U.S.C. 1622(d)). This notice shall be published in
the Federal Register and transmitted to the Congress.

THE WHITE HOUSE,
September 30, 1993.JFR DOC:. 93-24405•

Filed 9-30-93; 11:13 am)

Billing code 3195-01-P

Editorial noti: For the President's message to the Congress on the extension of the state
of emergency, see issue 39 of the Weekly Compilation of Presidential Documents.
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CFR ISSUANCES 1993
January-July 1993 Editions and Projected October,
1993 Editions

This list sets out the CFR Issuances for the January--July 1993
editions and projects the publication plans for the October, 1993
quarter. A projected schedule that will include the January, 1994
quarter will appear in the first Federal Register Issue of January.
Fpr pricing Information on available 1992-1993 volumes
consult the CFR checklist which appears every Monday In
the Federal Register.
Pricing information is not available on projected issuances. The
weekly CFR checklist and the monthly Ust of CFR Sections
Affected will continue to provide a cumulative list of CFR titles
and parts, revision date and price of each volume.
Normally, CFR volumes are revised according to the following
schedule:

Tities 1-16--January I
Titles 17-27-April 1
Titles 28--41--July I
Titles 42--50--October 1

All volumes listed below will adhere to these scheduled revision
dates unless a notation In the listing Indicates a different revision
date for a particular volume.
*Indicates volume Is still In production.

Titles revised as of January 1, 1993 editions:

7itie

CFR Index

1-2

3 (Compilation)

4

5 Pars:
1-699
700-1199
1200-End

6 [Reserved)

7 Parts:
0-26
27-45
46-51
52
53-209
210-299
300-399
400-699
700-899
900-999
1000-1059
1060-1119
1120-1199
1200-1499
1500-1899
1900-1939
1940-1949
1950-1999
2000-End

8

9 Pants:

1-199
200-End

10 Parts:
0-50
51-199
200-399
400-499
500-End

11

12 Parts:
1-199
200-219
220-299
300-499
500-599
600-End

13

14 Parts:
1-59
60-139
140-199
200-1199
1200-End

15 Parts:
0-299
300--799
800-End

16 Parts:
0-149
150-999
1000-End

Titles revised as of April 1, 1993:

Title

17 Parts:
1-199
200-239 (Revised as of

June 1, 1993)
240-End (Revised as of

June 1, 1993)

18 Parts:
1-149
150-279
280-399
400-End

19 Parts:
1-199
200-End

20 Parts:
1-399
400-499
500-End

21 Parts:
1-99
100-169
170-199
200-299
300-499
500-599
600-799
800-1299
1300-End

22 Parts:
1-299
300-End

23

24 Parts:
0-199
200-499
500-699
700-1699
1700-End

25

26 Parts:
1 (§§ 1.0-1-1.60)
1 (§§ 1.61-1.169)
1 (§§1.170-1.300)
1 (§§ 1.301-1.400)
1 (§§1.401-1.500)
1 (§§1.501-1.640)
1 (§§1.641-1.850)
1 (§§1.851-1.907)
1 (§§ 1.908-1.1000)
1 (§§1.1001-1.1400)
1 (§ 1.1401-End)
2-29
30-39
40-49 .
50-299
300-499
500-599 (Cover only)
600-End

27 Parts:
1-199
200-End (Cover only)

Projected July 1, 1993 editions:

Title

28 Parts:
1-42
43-End

29 Parts:
0-99
100-499
500-899
900-1899
1900-1910 (§§1901.1-

1910.999)
1910 (§§ 1910.1000-End)*
1911-1925"
1926
1927-End*

30 Parts:
1-199
200-699
700-End

31 Parts:
0-199
200-End

32 Parts:
1-190
191-399
400-629
630-699 (Cover only)
700-799
800-End

33 Parts:
1-124

.125-199
200-End

34 Parts:
1-299"
300-399
400-End

35

36 Parts:
1-199
200-End

37

38 Parts:
0-17
18-End

39

40 Parts:
1-51w
52*
53-59*
60.
61-80"
81-85
86-99*
100-149"
150-189*
190-259"
260-299*
300-399"
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400-424" 41 Parts:
425-699* Chs. 1-100
700-789" Ch. 101
790-End* Chs. 102-200 (Cover only)

Ch. 201-End

Projected October 1, 1993 editions:
TMtle

42 Parts:
1-399 45 Parts:
400-429 1-199
430-End 200-499

500-1199
43 Parts: 1200-End
1-999
1000-3999 46 Parts:
4000-End 1-40

41-69
44 70-89

90-139
140-155
156-165
166-199
200-499
500-End

47 Parts:
0-19
20-39
40-69
70-79
80-End

48 Parts:
Ch. 1 (1-1)
Ch. I (52-9_
Ch. 2 (201-251)
Ch. 2 (252-299)

Chs. 3-6
Chs. 7-14
Chs. 15-28
Ch. 29-End

49 Parts:
1-99
100-177
178-199
200-399
400-999
1000-1199
1200-End

50 Parts:
1-199
200-599
600-End
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TA 1LE OF EFFECTIVE DATES AND TIME PERIODS-OCTOBER 1993

This table is used by the Office of the agency documents. In computing these When a date falls on a weekend or
Federal Register to compute certain dates, the day after publication is holiday, the next Federal business day
dates, such as effective dates and counted as the first day. is used. (See 1 CFR 18.17)
comment deadlines, which appear in A new table will be published in the

first issue of each month.

DATE OF FR PuBucAION 16 DAYS AFTER PUBUCA- 30 OYS AFTER PtULJCA- 45 DAYS AFTER PUB.ICA- 60 DAYS AFTER PUBLICA- 90 DAYS AFTER PUBLCA-
TION TIN TION TION T"

October 1 October 18 November 1 November 15 November 30 December 30

October 4 October 19 November 3 November 18 December 3 January 3

October 5 October 20 November 4 November 19 December 6 January 3

October 6 October 21 November 5 November 22 December 6 January 4

October 7 October 22 November 8- November 22 December 6 January 5

October 8 October 25 . November 8 November22 December 7 ' January 6

November 12

November 12

November 15

November 15
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November 22
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November 26
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November 29
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November 29
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December 13
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December 14

December 17

December 17

December 20

December 20
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December 27
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